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PREFACE 

TO  THE   SEVENTEENTH    EDITION. 


The  present  work  is  put  forward  as  the  seventeeiuh 
edition  of  the  late  Mr.  Joshua  Williams's  "Principles 
of  the  Law  of  Real  Property";  but  it  is  right  to  explain 
that  it  is  to  a  large  extent  a  new  book.    Since  the 
late  author's  death  in  1881  („),  three  etlitions  of  the 
book  have  been  prepared  by  the  present  editor ;  and 
in  these  the  original  text  was,  as  far  as  possiblo, 
retained.    It  was  felt,  however,  that  the  symmetry 
of  the  original  work  was  impaired  i.y  the  additions 
and  alterations  rendered  necessary  not  only  by  the 
great  changes  in  law  and  practice  worked  by  the 
Conveyancing  and  Settled  Land  Acts,  but  also  by 
the  progress  of  historical  learning.     In  preparing  the 
edition  now  submitted   to  the  profession  the  editor 
has  ventured   to  work  with   a  free  hand,  and    to 
remodel  the  book  after  a  design  of  his  own.     The 
subject  is  therefore  presented  under  an  arrangement 
different  from  that  previously  employed,  and  a  very 
considerable  proportion  of  the  text  is  new.    At  the 
same  time  the  scheme  now  adopted  is  no  more  than 

"w!lliln,t     ^'t    ,1.'"°"      °^      thirteenth,  the  last  edition  pro- 
Williams  on  Real  Property  "      pared  by  the  late  author  himself 
was  published  in  1845,  and  the      in  1880 


VI 


PRirAOK  TO  TH«  iavHMTB»w.M. 

"  ■BVUNTBRNTH   RDITION. 


to  harmonic  .h.  ,„,,  ^..^  ^7,.  ^;    "•'i«vo„«d 

!  V'  "■*'""■"'»•  Downing  Prot.««,r  of  th.  Law. 
A„  e„l„elj.  „ew  We,  to  ,he  lK«k  „„d  ,„  the  c«» 

A  few  cases,  decided  sincfi  fha  f„,* 
referred  to  in  the    U,    T  u  """  '"  P""''  »^« 

2»fft  June,  1892. 
(*)Tb<..«to  author's  Appendices  aro„,Uo„ebcd. 
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**«Vict.c.5lSctSdf)'^^°'*>-'^       •         •■       201.267,?^ 

00,489—497 
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2X\, 
145,  201, 


4  &  C  Vict.  c.  38  (rites  for  schoolg)     . 

r>  Vict.  c.  7  (tithe8)  .         .  "         '         '         • 

'  *  s  vS: :.-  II  i&r.i;?'"^''"""'"  ^'""^ »""  ^''-•""■■' 

r>  &  0  Vict.  c.  54  (tithes) 

« &  7  Vict.  c.  23  (copyholds)      .  •         .         . 

0  &  7  Vict.  0.  73  (BoUcitor'a  bills) 

0  &  7  Vict.  c.  86  (interested  witnesses) 

7  4  8  Vict.  c.  37  (sites  for  schools)      '        •         •         •         • 

7*8  Vict.  c.  55  (copyholds)      .  '         '         "         ' 

7  &  8  Vict.  c.  66  (aliens)  ,         .         [         [ 

7  &  8  Vict.  c.  76  (transfer  of  property,  now  ropcaled)  .'        201 

8.  2  (conveyance  by  deed)  .         .         .    ' 

«.  3  (partition,    exchange,    and    assiannient 
oeed)    .....        J43 
B.  4  (leases  and  surrenders  by  deed)    l.W  341* 
s.  6  (alienation  of  possibilities)  .         .      '        ' 
s.  0  (the  words  jrrawl  and  exthange)     '.         '. 
8.  8  (contingent  remainders)       .'  36 1 

8.  11  (indenting  deeds)      .  _    ' 

8.  12  (merger  of  reversion  on  a  lease) 

Q  J.  n  17-  X       ,„  ^'  ^^  (*'""'  °^  commencement)  . 

B  r  2  ,;?''.*■  ''•  '*  <•""''*  clauses  consolidation)      . 

8  &  9  Vict.  0.  56  (draining) 

IVi  V^\-  "■  ^-^  (tenants  of  Crown  lands)  .' 
8  &  0  \  let.  e.  106  (Real  Property  Act,  1845) 

B.  1  (contingent  remainders) 

s.  2  (grant)    . 

8.  3  (deed)      .       50,  143,  145,  147,  lVo/2¥3, 
.  ,,    „  5^^  513.  530, 

s.  4  (feoffment.  &c.)         .  .  .         J5o 

s.  5  (indenture)       .         .         '         '  ' 

8.  6  (possibilities)    . 

s.  7  (married  women) 

8.  8  (contingent  remainders) 
Q  .  A  1'   .L  ^-^  (reverrion  on  lease)  . 

?  *  ^  X?''*-  *=•  ^'2  (Satisfied  Terms  Act,  1845) 

8  &  i»  Vict.  c.  118  (Inclosure  Act)      . 
!>  &  10  \  ict.  c.  70  (inclosure)    . 
n  &  10  Vict.  c.  73  (tithes)         . 

9  &  10  Vict.  c.  101  (draining)  . 
p&ll  Vict.  c.  11  (draining)     . 

10  &  11  Vict,  c.104  (tithes)       . 

10  &  II  Vict.  c.  Ill  (inclosure) 

11  t  lo  l^^.-  "•  ''^  (proclamations  of  tincsj 
11  &  12  Vict.  c.  87  (mfant  heire) 

11  &  12  Vict.  c.  99  (inclosure)    . 
,4*  J2  Vict.  c.  119  (draining)  . 

12  &  13  Vict.  c.  26  (leasing) 

lo  J  lo  Yr^*-  "•  *^  ("t^"  ^of  schools)  ■ 

12  &  13  Vict.  c.  83  (inclosure)    . 

If  f  lo  ^•''^  "•  *^  (t«««nwy  commissionei-s) 

\o  ^  12  y?"*-  *'•  ^00  (drainage)  . 

I?  t  I?  .X?"*-  "•  10«  (banknfptcy)       . 

13  &  14  Vict.  c.  17  (leasing)       . 
I;  J  I!  ^^^t-  *'•  2'  (interpretation)     .         [ 
"*  J*  Vict.  c.  31  (draining)    .         . 
A  ^  If  .-?'!•  "•  *^  (Palatine  register  of  j.i.i^.m.-i.fN} 
1J&  14  Vict.  c.  56  (interest)      . 


123, 


m. 


PAOK 

78 

.     456 

.     616 

7 

.     456 

.     489 

.     633 

.     249 

78 

.     489 

306,  307 

207,  701 

201,207 

by 

233,  630 
613,668 

.     408 

.  625 
374,  .'»77 

.      (j^ 

.  346 
201,  207 

3,625 
12(i,  127 
346,  528 
340,  377 

.  361 
207,  336 
340,  348, 
53.5,  558 
304,  625 

.     154 

373,  408 
.     315 

374,  377 
.  346 
.  6.53 
.  143 
.  143 
.     467 

126,  127 

.     126 

.     466 

.      143 

.     100 

.     409 

.     143 

.     126 

399,400 

.       78 

.      143 

.     290 

126,  127 

388.484 

39!),  400 

.     204 

.     126 

.     280 

.     557 
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13  ft  14  Vict, 

14  &  15  Vict. 
14  ft  15  Viot. 
14  ft  15  Viot. 

14  ft  16  Vict. 

15  ft  16  Vict. 

15  ft  10  Vict. 

16  ft  16  Viot. 
15  ft  16  Viot. 

15  &  16  Vict. 

16  ft  16  Vict. 
16  ft  16  Vict. 
16  ft  17  Vict. 


o.  00  (trustpcs)     . 

c.  24  (sites  for  schools) 

e.  26  (omblcments,  distress,  *o  ) 

0.  53  (tithes)         ,         . 

o.  99  (evidence)    . 

0.  24  (Wills  Act  amendment) 

c.  49  (sites  for  schools) 


57.  1: 


o!  .SteS"^"*'  '8'^2. enfranchisement)   489-491.  5^ 


16  ft  17  Vict 
16  ft  17  Vict, 
16  ft  17  Vict, 
16  ft  17  Vict. 

16  ft  17  Vict. 

17  ft  18  Vict. 
17  ft  18  Viot. 
17  ft  18  Viot. 
17  ft  18  Vict. 
17  ft  18  Vict. 
17  ft  18  Viot. 
17  ft  18  Vict. 

17  ft  18  Vict. 

18  ft  19  Vict. 
18  ft  19  Vict. 


0.  55  (trustees)     . 

c.  76  (common  law  procedure) 

0.  79  (inclosures)  .         .         .         _ 

0.  86  (Chancery  amendment). 

c.  51  (Succession  Duty  Act,  l8.-.;»)  *       i 

■  0.  70  (idiots  and  lunatics) 
.  0.  83  (witnesses)  . 
o.  107  (Crown  bonds)    .         ',         [ 

"■  \oi  (*'°Py.'»"ld»>  Jnclosures/tithos) 

c.  137  (charity  commissioners) 

**■  IS  (^Jienat'on  by  married  women) 

c.  82  (Palatine  Court  of  Chaneervl 

0. 83  (stamps)      .  .     •  ' 

0.  90  (usury  law  repeal) 

0.  97  (inclosures)  .         .         ."         . 

c.  112  (literary  and  scicntitio  institutions) 

c.  1 13  (mortgage  debts) 

c.  125  (common  law  procedure) 

c.  13  (Mtate  of  idiote  and  lunatics) 

c.  15  (Judgments  Act.  IS.M)    274,  275 


18  ft  19  Vict. 
18  ft  19  Vict. 

18  ft  19  Vict. 

19  ft  20  Vict. 
19  ft  20  Vict. 
19  &  20  Vict 


19  ft  20  Vict. 

20  ft  21  Viot. 

20  ft  21  Vict. 

21  ft  22  Vict. 
21  ft  22  Vict. 

21  ft  22  Vict. 

22  Vict.  c.  27 
22  ft  23  Viot. 
22  ft  23  Vict. 


0.  43  (Infant  Settlements  Act,  18.55) 

0.  120  (county  of  London)      . 

c.  124  (charity  commistiioncr)') 

0.  9  (drainage) 

c.  »7  (Mercantile  Law  Amendment"  Act  ^ 

^  wonl^f  °"''^8™^"*  °*  •J«"d.;  by  married 
c.  li,       asea    and    sales    of"  settled    estates!    now 


rAOR 

142.  194.  197 
.  78 
I.JO.  .341 
.  456 
.  249 
.  248 
78 


125,  194,  197 
61.66.343,663 
.     143 
.       165.  168 
:18.  266—268,  424, 
425 
.     304 
.     249 
.     290 
.     466 
.     .309 
.     316 
.     281 
444 
.      437,  557 
143,  446 
.       78 

•  565, 566 

•  165,  629 
304 

280,  281,  298, 
437,  583 

•  301, 395 
214 


278, 


.309 
126 
532 

316 


Act 


■epealed) 
0.  31  (inclosures)  . 
c.  77  (Court  of  Probate) 
0.  45  (county  of  Durham)      ." 
0.  53  (inclosuro,  tithes) 
c.  94  (commutation  of  manorial  rights) 
(recreation  grounds)      .         . 
0.  21  (inquest  of  office  abolished) 
c.  35    (Law   of   Property   Amendment 
Lord  St.  Leonard's  Act ") 

8S.  I.  2  (eflFect  of  licence) 

8.  3  (severance  of  reversion) 

"•,^7®  ^'*^®'  against  forfeiture) 

8.  10  (rent-oharge) 

8.  12  (powers) 

8.  13  (purchase-money,  mistaken  payment) 

8.  14  (trustees  of  wills)    .  l^yment; 

s.  15  (trustees) 

«■  io'<i?/Pu"'^"*®"  *"•!  mortgagees) 
88.  19.  20  (mheritance,  descent)  89, 


108.  117,  120,314 

.      14.3 

.     250 

.     280 

143,450 

489—491 

78 


307 


1859. 

.  262 

.  628 

.  629 

.  625 

.  444 

.  392 

.  401 

.  262 

.  263 

.  263 

.  263 

29,  231,  238 
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22 


22 
23 

23 
23 
23 
23 

23 
23 

23 

23 

23 

24 

24 

24 

24 

25 

25 

25 

25 

25 

20 

20 

27 


FAOl 
211 

290 
019 
631 

444 

143 


4  23  Vict.  c.  35.  n.  21  (alignment  of  pe«on*lty) 

■•  22  (index  of  Crown  dobtow)         " 

«■  27  i^lTi"^  ?*  mortgage  or  purohase-iionoy) 
■.  ^  liabUity  of  oxeoutow  for  wnU.  fto.)     ^' 

A23V.  ^er4r*c.)°'    ^^'^"*^"'    ^~'"    -^- 

&  24  Vjct.c.  116. 11  (Crown  bonds.  &c.)  ^         "         '     ^ 

t  i  ?S:  s:  ;?,as:rritis?H  '«•  ■»». "-.  s 


27 

28 
28 
28 
28 
29 
30 
.•10 

:<o 
:<o 
:ti 
:<i 
:»i 
;»2 

32 
32 
32 
33 
33 
33 
33 
33 
33 
33 
33 


&  26  Viot.  c.  62  (lWite«on"a;T;c;;wn'.uh^)'      " 

*  25  Vict.  c.  134  (bankruptcy)       !         '         '         " 

t  f^  X?''*-  "•  80  (lunatics)     .         .  '      ' 

*  9«  v^*-  *'•  ?»  (Companies  Act.  1862)  ."         '         " 
t  ^  v'".*-  "•  ^^  <*^^'  minerals)   .      ' 
t  fl  ^J"!'  *'•  ^^  (chMities)  .         . 

a  .i»  Vict.  c.  112  (Judgments  Act,  1864)  ■ 


598 
.  154 
.  66 
484.  018 
.  049 
.  649 
.  304 
308.  688 
.  402 
77 
276 


c.  114  (improvement  of  land) 
e.  73  (naval  pay  and  pensions) 


&  28  Vicf 

»,  ^  ir?  X   "  '"  »'"*>"»•  l>ay  ana 

t  ^  V?'  •  ''•  ^^  <«°""*y  courts)     . 

A  ^  VW-  ''•  i!!l  '*^"«"'  Suits  Act.  186.i)        • 

*  29  Vict.  c.  122  (simony)    .         .  '        ' 

&  fl  V,Vf  "•  i;2 /.'»«t'-opolitan  commons)       ; 
t  i\  *?•=*•  "•  69  (mortgage  debt«)  . 

Vi  V  "'^S"'  142  (county  courts)  .  ' 

,V- ,'';.'*(«*'•«  of  revenions)         . 
&  32  Viet.  c.  40  (Partition  AcM8(i8)     .' 
&  32  Vict.  c.  54  (judgments)  .    ' 


«2,  274.  276-279,  420. 

483.  632,  683 

:<.  4.  120.  J  27.  442 

86 

198 

289.  290.  633 

.     463 


*  ^3  Vict.  e.  71  (bankruptcy) 

&  33  Vict.  c.  100  (charities)   ' 

«.33  Vict.  c.  107  (inclosun-) 

P^*-  Z;.  '4  (Naturalization  Act,  1870)     ' 

t  ^  vJ^h  "■  2^  (a'x'lition  of  attainders)  ' 

&  us    Vint     n     OK    /< .  .  ' 


.     430 

.     298 

.     565 

.        78 

.     198 

.     G13 

143,  144 

281 

«l,  287.  298 


292.  388.  447.  484 

.     309 

.     430 

300.  306.  307 

60,116,306 
'iimneration)  .     034 

78 


i.  ol  tT-V       ""  liruBi  lunos) 

*  ^  l^l-  ''•  B  (-Apportionment  Act,  1870) 

*  ^  ^.ct.  c.  60  (limlud  owners' residenc^)  "  '  '  ,    ]^^ 

4o0,  494,  OIo,  630,  602.  688,  623.  m.m 
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33&34 
34  ft  35 
34ft30 
3AA36 
3fift36 
36  ft  37 
30  ft  37 
36  4  37 


Viot. 

Vict. 

Vict. 

Vict. 

Vict. 

Viet 

Viot. 

Vict. 


o.  102  (n«turalii»tion)  . 

^"  f 2  iiu^'^^nt.  of  inferior  court.)' 
c.  42  (tithe,  of  market  garden.)     ' 

c.  60  «te.  for  pUoe.ofwo«lui  and  burial)    ' 

c.  66  OSuoromeaurt  of  Judicature  Ac^sW      118   167 

«•  16-19  (transfer  of  juri«Uction         \  /oo  jW 

8.  24  ri-         A         .'*2'  ^«8'  "».  204.  250  S»0   -S^i 

«.  25,  Bub-8eot.  2  (exprea.  tru^t) 

sub-Beet.  3  (waate)  '      •         •         . 

sub-wet.  4  (mei^r)      '         "         '         * 
mh-^i.  6  (mortgagor  may  .ue  in  hi,  owA 

luuno) 
sub-Mot.  8  (equitable  relief) 


PAOB 
307 

341,535 

4,  126 

307 

281 

4S6 
78 


168 
596 
118 
&I8 


«-  34,  sub-wet. 


^7  ft  38  Vict, 


37  ft  38 
37  ft  38 


Vict. 
Vict. 


569 

!."h-«".%»;/P^o"3top«;aii) :  f^ 

3  (Chancery  division)      21, 142,  m, 

303* 

»9,  100,  104 

106,  676.  677, 

693—696,  698 

.     301 


„  K,  fi7l  ^*'^**"  •"»<*  office.) 
c.  67  (SUtute  of  Limitation,  1874) 

c.02(InfanU'IWiefAct,1874)     . 

<^f "dor  and  Puwhawr  Act.  1874) 


8.  1  (IcMth  of  title)       .  „^   „ 

8.  2  (eiddence  of  title)  503  m„  „;,   „«^'  «08 

B.  6  mamed  woman  trustee).  '     ,         *      oan  f^ 
8.  7  (tacking  abolished)  '       ^'^"'  **^ 

-  ^  38  Vict.  c.  83  T^Sly^o^W  Commen^^e^i    ^ 

Vict.  c.  96  (statK  re^vision)        ""'  '*'•  *««•  2«>.  2«0,  548 

c.  02  (Agncultural  Holding  (England)  Act,  1875)  "%?it 

c.  17  (Partition  Act,  18701  ^'^'  **2.  544 

0.  36  (Crown  debt.)  * 

c.-'JeroS)'*''^'*"'^)' 
fstii&r"""^* '»«''«»««)  • 

o.  18  (Settled  Estates  Act,  1877) 


37  ft  38 

38  ft  39 
38  ft  39 


38  ft  39  Vict. 


39  ft  40 
39  ft  40 
30  ft  40 
39  ft  40 

39  ft  40 

40  Vict. 
40  ft  41 


Viot. 
Vict. 
Vict. 
Vict. 
Vict. 
0.  13 
Vict. 


40  ft  41 
40  ft  41 


Vict. 
Vict. 


40  ft  41 

41  Viot. 

41  ft  42 

42  ft  43 
42  ft  43 
42  ft  43 
44  Vict. 


Viot. 
c.  23 
Vict 
Vict 
Vict 
Vict 
c.  12 


0.  33  (Contingent  RBmaJnder^  Act.' 1877) 


143 

.     290 

.     598 

•        143.  431 

.     542 

;         •         .460 

108.117,120,123, 

314,  334 

4,127 


0.  34  (exoneration  of  chanres) 

o-  37  (inoloeure) 
c.  59  (outlawry) 

(Inland  Revenue  Act,  1880) 


369,  378.  408 

50.3 

188.566 

.     316 

.    4m 

.     431 

99,100.103.204.277,617 
.     267 
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4.1  A  44  Vict,  c, 
44  *  4«  Viet.  0 


14  (Itgftoy  duty) 

41  (Convoy»nr»ng  Act,  1881) 


020 
.  611 
.  r)24— 526 
.  583 
.  014 
.  690 
5<57,  5(J8,  574 
572.  573,  668 
410,  667,  672,  668 
672,  673,  646,  668 
■  673, 668 
S72,  673,  668 
570,  676 


44  &  45  Vict,  c, 

44  &  45  Vict,  c, 

45  &  46  Vict.  c. 
45  &  46  Vict.  c. 
45  &  46  Vict.  c. 


VAon 

268 

1»3.  200,  536,  015.  027. 

:.- 1  KtS^ae)  •  "*'''  ««»•  "^Mr 

«.  4  (completion  of  contract  after  de^t^T^'  263 
«.  6  ducfiayge  of  ineambrances  on  sale)  .  '  (i^ 
».  6  general  word»)  .432  635  «m 

«.  7  (coTenanU  for  title)        ,,23.  624,  m^m.'S 

":?o&T"'*'''°' ""-'''->•)    •  SltSI^ 

-.  U   crSint,  t;  n.„  with  .ver^Sf;  «^'  ''''  ^ 
i*  (•PP°rt«>nmont   of   condition  on  sever'- 

«.  13  (aab-demiae)  .         '         '         '         * 

s.  14  (forfeiture)    .         .         "         '         ' 

s.  15  (mortgages)  '. 

s.  10  (title-deeds  of  mortgaged  land) 

H.  17  (consolidation  of  mortgaee) 

H-  18  (leases  of  mortgaged  land) 

s.  19  (powers  of  mortgagee)    . 

■•  20  (exercise  of  power  of  sale) 

H.  21  (oonveyanco  by  mortcairep) 

8.  23  (insurance)  .  '  **  »*    ' 

8.  24  (receiver)      . 

■•  25  (action  respecting  mortgage)  r.7n 

8  30  (trust  and  mortgage  estates  on  death)  139  193 

8.  31  (new  trustee)         .  200,  245.  r,00.  664 

s.  32  (retirement  of  trustee)    .         '  •     196 

s.  33  (powers  of  new  trustee) 

s.  34  (vesting  declaration)      . 

8.  36  (trustee's  receipt) 

8  39  (restraint  on  anticipation) 

s.  41  (sales  on  behalf  of  infant) 

8.  42  (management  of  infants'  estates) 

8.  44  (remedies  for  rent-charge.  &c  ) 

8.  45  (redemption  of  quit  rents) 

8.  49  ("  grant  "  not  necessary) 

8.  .W  (conveyance  to  self  and  another) 

a.  51  (words  of  limitation)      . 

8.  52  (release  of  powers) 

88.  54,  55  (receipt)  .  [ 

8.  60  (payment  to  solicitor) 

8.8.  69,  00  (covenants  for  title) 

8.  01  (joint  account) 

8.  03  (estate  clause) 

8.  04  (covenants  for  title) 

s^^fis^r"*"''?"^'"™^^- 

44  (Solicitors'  Remuneration  Act.  1881) 
58  (pensions)    .         .         .  ' 

21  (sites  for  worship  and  burial) ' 
31  (judgments  of  inferior  courts) 
38  (Settled  Land  Act,  1882) 

8.  1  (commencement,  etc.) 

8.  2  (trustees ;  tenant  for  life) 

ss.  ;i— 5  (sale,  exchange,  jjartition) 


.     196 
.     194 
.     196 
.     620 
.     321 
.     303 
302 
440,  535.  070 
.'55.  486 
.     210 
211.318 
208,478 
.     403 
.     042 
■     620 
.     623 
.     582 
036,  636,  039 
.     023 
.     564 
672,  620 
.     634 
.       86 
78 
.     281 
120—129,  695 

120.  121,  190.  334 
123,  14.%  480 


INnrx    TO   STATtTTEP    riTRD. 


lix 


45  Jfe  40 


Vict.  r.  38,  Rd.  0—14 /w,^<  ,„.     .  Paoii 

".  n  (minlngSj        ;         "        '^'-'^.l.  nmj.  474 
s-  f)  (mansion  hou»<>)  •       i^«,  12.1 

H  17  (mincraU)     .  "         '         •         •     121 

s.  18  (mortgage  by  tenant  for  )i/.-):  '     f^? 

^-  9i!i,^n<??rL'?'  "'"""y)         >2I.  124.  125  T27  541 


».  45  (notices) 

«■  47  (co«t«)  .  ■         ■         • 

«•  48  (partition)    .  '         '         " 

134.  190,  314.  334.  .387 


120—120 
.  117 
.      125 

■  121 

■  121 

■  125 
143,  44« 

120.  123,  I2« 


R".  59,  60  (infantH) 
s.  fll  (married  women)  . 
d/i  *  Ar  V  .       „    "-^  (Ireland)       , 
45  &  4U  V,ct.  P.  .39  (Conveyancing  Act.  1882)       ' 
•<•  2  (official  Boarchea)     . 
8.  B  (disclaimer  of  power) 
s.  7  (acknowledgment  of  doc(b) 
8.  10  (executory  limitations)  . 
«.  II  (long  terms) 


303 
325.  32« 
■     121 


45  &  40 
45*40 

40  4:47 
40&47 

40  &  47 

47A;48 

47&48 

47*48 

48&40 

48&49 

48*49 

49*50 

49*50 

50*51 

50*51 

50*61 

60*51 

50*51 


51  Vict. 
51  *52 
61  *52 
61  *52 


""  51  *  52 


•  2i»9,  017 
.     404 

.  310,  617 
.     415 

V>..c.50(mu;=Trprra^LT''*^''^  "  ^  ^  ^^ 
V.ct.  c.  75  (Marr.-Xwome^n's  Pr^;irty  Act.  I««2)    "       ,,  ff 

Vict.  c.  49  (.Statute  Law  Revision  Ae"  iSr^'^'  ^'  '•»''''°3» 
V.et.  c.  52  (Bankruptcy  Act.  1883)^''*8i1?  m  272  282  2'^ 
Vice.  c.  01  (Agrienlt  ASrXot^^f  ^^^^^ 

^t^^iaji-S^-).,.,    ;     -Jl 

Vict.  c.  71  (Intestates'  Entatcs  S'  &^^^'  '^^-  ^t'  f  «•  0'7 

Viet.  c.  20  (Yorkshire  rcgist^)        '  ^^^        '  «I'  J»2.  449 

Viot.c.  32  (tithe  commutation)      *         "         '  213.  20.-,.  587 

Vict.  c.  72  (workmen's  dwellings)   *         '         •  •         •     450 

Vict.  c.  27  (Guardianship  of  In¥nt8>  Act    issm  '       o\^27 

Vict.  e.  64  (tithe  commutation)                 '  ^^"^  "       ^'^'  ^^^ 
Vict.  o.  20  (allotments)             '      *         ' 
Vict.  o.  30  (Settled  Land  Act'.  1887)        ' 
Vict.  o.  53  (eeoheat)               '' ^«»0 

vIct'  e"  7I J^'^'^"  »f  ^n-ongoment) "         [ 

Vict.  c.  73  (Copyhold  Act.  1887)     .  .oq     ^„,   t- - 

e.  45  (deseentofestaLf  trustVenndmolfJalt'St?; 
0.  8  (succession  duty)  244,  600,  578* 

Vict.  c.  21  (distress) 268,562 

Viet.  c.  41  (municipal  corporations")  '  '  «.>.»•  ^' 
Vict.  c.  42  (Mortm^nandVSle  Us^s  Act",  mil''  ^\'i^, 
Vict.  0.  43  (County  Courts  Act   ]«««>  .„„   -.  '^OS 

^  'ct.  c.  5.  (Land  C^.r^^^fS      274.  2y7%S'#S' 

427.  438,  632,  644,  617 


450 

542 

120,  129 

.     m 

.     283 
489^91,  493 


Ix 


INDKX   TO   BTATtTTKS   CITKD. 


ni  &  fi2  Vict.  o.  fio  (Tni«ti)o  Act.  imi) 

■  2  (Mjrmont  to  ■olicitor) 
H  (limitatiuiM)  . 

.    lU.    I  I    /mnou...!  ..<  I.   ' 


02  \jct. 

MAm 

M&Ki 
62  &,  S3 
fi2  &  Ki 
B3  Vict. 

fi3&&4 
M  &  li4 
fi.)  A:  54 
M  *  r>4 


M  *  54 
54  Vict. 
54  4  55 


0.  7  (HUPC-iwion  and  oaUto  duty) 

Vict,  c  47(l>urhnin('lmnc..ry) 

Viot.c.  08(i„u.r|>rrtttli„ii) 

c.  5  (lunacy,  oi.-reiiic.  of  ,«,*,•«  ov.-r  lunj) 

Vict.  c.  10  (workmin'ii  .Iwillinun)  . 

Vic  ■  o  fj  |^°if'f "••.»'i'««t«<i  Act.  IWxi) 
Vict.  c.  57  (agricultural  lioldinm)  . 
V Kf .  c.  liO  (Settled  Und  Act,  IhBO) 

"•  4  (definition*)    . 

H.  «  (conveyance) 

HM.  7— »  (Icaacs)     .  ■  ;  ■ 

H.  10  (mansion  houau)    . 

N.  11  (mortgago)   .         ,         [         ' 

>*■  13  (improvetncntii)     . 

1'  I«  lP*y»>'^^"'  ""t  "f  court  to  tn.Ht..,.8) 
8.  10  (trustccH)      .         .  ' 

»  18  ('•  working  clawicg'")      \ 

8.  19  (vacation  of  writ  or  order) 


Vict 
c.  8 
Vict 


-1  "•'",» *<»«»won  oi  wnt  or 
■,m".u   (™">«n»ptcy  Act,  ISitO) 
(Titho  Act,  1801)   .  ' 

.  C.  .'I!)  IStmnn  A»»     loniv' 


PAOI 

■  080 

■  00(1 
.  041 

■  2iM 
143.  4411,  4U0 

.   122 

.  281 

.  204 

142.  107,  304, 

4»8,  541 

.   78 

204.  235,  331 

•   042. 007 

124.  120,  120,  J  28 

•  12U 
■  120 
.  122 
.  121 

•  125 
.  128 
.  124 
.  121 
.  127 
.  277 

*3,  280,  534 


04  4  65 

54  &  55 
64  4  56 

55  4  60 

56  4  60 

05  4  60 
05  4  50 
60  &  67 
M  &  .'•,7 


30  (Stamp  Act.'lSOl)'    .'  80.  "155.  192,  196  1«7  -fiV 
Viet.  c.  04  (land  regiat^?'  '"^'  ''''  '^"^  ""^  '^^^'Wi^ 

S::SS=!.;^--^nifj,    :    '!'-^^'Z 

V.ct.  c.  13  «  on^•e^an^  Act,  1802.  a««ig„„...„t  of  lea«,;       '** 

Vict.  c.  .O?  (improvement  charges)  ■         "         '        •"'"»' ^20,  637 
Viot.c.  58  (Accumulations  Act,  J892)     '         '         '         '     ^i^. 

I'urt  I.  (investments)     . 

H.-'.  10-12  (api>ointme»ta  and \>ovsvr  of  tnistees) 

195— 1<»7 

■       320. 495 

.     020 

.     541 

.     194 

07.  142.  104. 

197,  198.  575 

125.  142 


Vi<t. 
Vi.t. 


60  4  57 
60  4  57 


07  Vict. 


J*-  l<>  (married  woman) 

N^.  17.  20  (receipt  of  tnistces) 

«•  1!)  (renewable  leaseholds) 

«.  -'.^  (appointment  by  Court) 

ss.  m.  29  (vesting  trust  property)  " 

**■..■?.";  •"  <«°nvev,..ncc  for  d.l.U) 
8.  Ji  (vcstinjt  order)      . 
8.  37  (powers  of  trustee) 
*•  44  (minerals)    .         .         '         ' 
8.  40  (county  court) 
8.  48  (convict)      ,         '         '         " 
Vict.  c.  67  (common  rights) 

Vu..c.,.MMarried  Women's  IVo,;^^^^^ 

8.  3  (will)     .  ■         • 

c.  10  (sale  of  minerals)  ,         '         '         ' 


197 
J  04 
402 
108 
306 
430 

305 
326 
402 


INDKX    TO   BTAIUTKS    CirKD. 


Ixi 


57  *  58  Viot 


I'AUH 


57108 


AN  Si.  59 

58  4  50 
58*59 

58  *  5!» 
5li  &  m 
50  &,  IM) 
W  ,t  tU 

"Ki  *  (li 


"•  30  (FiiiAnco  Act,  I804) 

".  1-24  (MtoU)  duty,  •cttUmcnt  cnUte  dutv) 

;;;;.  |.  2  (on  volunU^  convoy.occ,        "'^'^^'  *'' 
•"•1.2  (on  joint  tenancy)  ' 

Vict  p  Jii  r?.    '  I'  i?i?  1°"  »PP'>"ntmcnt) ' 
*li.l.  c.  4f>  (( (.pyhold  Act.  1804)     . 

■•  2  (pxtJnRukhmont  ot'tigUtH) 

"*'...  T^'*  (Pnf'Mchiw-nient) 
«.  21  (dower)         .  . 

"•  8(1  (liccnco  to  aljcn»t(') 

«.  87  (partition)    .         .  • 

M.  88  (wUto  of  truHtflo,  niortgrtg,,^^) 

v.„.        ,    "•"5(gavelkin<l)  .  *  "    ' 

V !»     •  B  (""''c'tor-mortgagi.)       . 

Viot.  c.  27  (market  gardow) 

Viot.  0.  43  (naturaUiation)    . 

Vict.  0.  28  (death  dutie.)       .         "         ' 

£t:e":gffi5'^^-»-A.t.i8o«,- 

Vict.  o.  44  (wator  supply)      ."     •    ' 
Vict.  c.  .15  (Un,l  Trin^fcr  Act.  1»07)      ; 


80 

.      138 

425,  4211 

480—407,  5<K) 

55,  485 

.     480 

400,  50(1 

.     474 

l!>3.244,5(J0,578 
(iO 

.    :mi 

.  6(11 
.     .'542 

•  .  .     .-JO? 

2M.,  2tW,  2(iO,  270 
.  108 
.     45(1 


.     127 
200,  214,  220*,,.. 

I'urt  I.  (decent  of  U..IS  to  cxccto!^;  "^ V'S  T 
221.  225-220.  2.-50.  2(tl,  204,  208.  324 
H.  --i  (3)  (a<lmini.tratio„  ofit'e?' .''''^tS^S 

'  332,427 


I  (4)  (persona  entitled  to  adniiniHtration) 


8.  .«   eonvcyanoo  within  a  year) 

7  (indemnity)    . 

8  (certitloatcs)  .  '         ' 

12  (hmiUtion)  . 

13  (death  duties) 
"•  14  (repeal) 

"•  Ifi  (vendor  and  purchawri ' 
*• .{,'  (removal  from  reoiater) 
«■  -0  (compulsory  registration) 


ryu 


»•  21  (inauranco  fund) 

8-  '-i'i  (inapeotion  of  register) 


227.  228,  071 
.     (i71 
001,  i>7l,  072 
083,  (J84 
(ij-,  (i«5__,i7o,  (i75 
m-A,  fi(!8— «7I,  073 
5m»,  (i58.  (i85 
tK»8.  (i7tt 
.       050,  (18(1 
.     075 
.     088 
•       214.  215,  51(1, 
530,  538 


01  &  02 

01  &  02 

02  4  63 
02  4  03 

02  4  63 
'i3  Viot. 

03  4  64 


-     084 
017,  530.  538, 

;;.24  (interpretation)  ooo  r..,n  „o  f.['  **" 

First  SoheJulo  516  517   ^:-i" ,^^\^' ^- ^"^ 

.•-?'  .,.,.'  ^^'^'  '"^O,  051,  653,  665. 

Oo7,  605.  0(16,  060.  673.  677,  6811. 
Vict.  c.  10  (death  duties)  082 

V  ;       ^  (corporations) 

V  lot.  c.  30  (commona)  . 

V  let.  c.  2v>  (Land  Charges  Aci,  100^,) 


2(iO,  270,  570 

•       450,  454 

.     310 

.     431 

'-'««2 

;-.    .;.       •       266,630 

2.4  278-381,  291,  294, 

420,  484,  53.1,  583,  617 


18001 


Ixii 


INDIilX    iO   BIATUIKH    CITKU. 


..  E'  *•  Xi{-  '■■■  ■*  (•  >"*n  Until)  .      ' 

-  J";'  *   y  }■  «■  7  (Fiiwncu  A«t.  imW) 

-  K,lw.  VII.  c.  18  (MarruHl  WouunU'roiK-rty  aU.  lui,;, 
«  fc.lw.  VH.  c.  W  (Agricultural  H.'.ldirigi  Act.  loU*}    ." 


I.,  I.  i.'l".^' ^"^ '*'"'*'""' Act,  llKW) 
JO  fc,lw.  VII.  I,  «  (FiMWK.0  (IU01)-1«10)  Act.  iUlO)      ■ 
»«.   I  --I2  (innn.iiii.,.»  ...I i...../       .. 


I'AUM 
.     OHM 

.  04:1 
fl7 
.  I»7 
341 
.  U3 
.  MU 
.      fjrt 

•     r,iit,  54:: 

■  2(M(,  I'ti'j 

■  323.  a2«f, 

327,  54«» 

mh 

•■>II.5I2.  r.2(». 

.>I2— 54r.,  r»«7 

341 

•ItW.  .vilt.  OtM 
.      I!»2 


III 

I 

I 


12  (incnmciit  vuluo  iluty) 
Hii.  13 — 16  (nivfrtion  duty) 
iw.  lit— lU  (iinduvclupvd  Uad  duly) 
^<s.  35 — II  (incrciuitiit  value  dutvi 
fw-jM—m  (death  duties)  .  ' 

"■  73  (Mtantp  on  convcvniiLMi  i.ii  buI.i 
".  li  (Ht»nii>  uii  voluhliuy  conv.yuiifi) 

75  (utttinu  on  kam;) 


'  \-     ".-.  f  J  "•■'"•  Y-  "•  2«  (Crow.,  lund.) 
.,    .  '  "'■  ■  "''"*'"'*  Act,  1011)      . 
&  2  l.'io.  V.  V.  37  (C'onvey«nci..g  Act,  lull) 


27(>,  42ti.  r.l5.  m) 

.     35!l 

.      I>IU 

(>3I) 

.     2IMi-270 

.     030 

ttW,  IU2,  1»7. 

ti48 

.     515 

.       57 

35'J,  515,  (|;J0 


344,624 


1  (Halo  of  land  subjectto  charut) 
«.  2  (con Iitio.w  of  re-entry  in  Iw^)         .      ^4  624 
"■  i    "^  ''^  «","rtgaKor  .nd  by  mortgagee)  507'  574 
H.  4   mortgagi-c-H  ,K.wer  of  mIc)      .     *"  "       402  67-^ 
».  6  (protection  of  purchMcra  on  8,1«  by  mort    ' 

b.  «  (.vntoharg.*).  "      Vj.' ^1 

".  !•  (tniatee'-.nortgageea)        '  *      ^'**'?li 

».  12  (powor  of  provi..g  executors' to  sc-U  reaJ 

-IMinfunti)       ;         •         •         •  "''.226 

.  40  (lunacy)       .  •         •         •         •         .     302 

•1  t"  '.  y^'-  X-  '■■  **  ('''"«ntc  Act,  IUJ2I         ■         ■  •         •         •     V-*^ 

J  &  4  Ceo.  V.  c..  :»4  ( Bankruptcy  Act,  'l.J13)         ."  '        ..«.,  oya  g 


i  A  2  CJio.  V. 


TABLK   OK  A13BKKV1AT10NH. 


A>r«/<<  11 /an.  Murui 


l/ntn  are  lAe  JU/mrU,-,'  mm: 


A.  V. 

•V.  &  li.       . 

A..U. 

And. 
Aiut. 
A|i|i.  CuN.   . 

.Vf*H.      , 

Atk.  . 
ii.  &  A. 
U.  it  Ad.    . 
a  AC. 
i<.  &  1*.      . 
U.  1{. 

U.  4  .S.       . 
iiic.  Abr.   . 

liw.  Tr.      . 

IkttV. 

Hiiig. 

Biiij;.  \.  f. 
Jilack.  t'omni. 
liligh.  N.  S. 
Bract. 
Britt. 

Bro.  Abr.   . 
Bro.  C.  C.  . 
Brod.  &  Bing. 
Brownl.  &  Golda 

Bulst. 
Butr. 
C.      . 

c.  :j. 


ApiH^d  C'u8i.«  after  JsiK).    «,,„  ....j,.,  l.  l{, 
AdoI|iLui»  und  tUjj,  g.  B.,  iwi— 0» 
Attorufy-tAiiiral. 
Ambler,  Ch.,  1737—83. 
Andonwu,  e.  1'.,  15;^     ,,,yj 
AudtruthiT,  Kx.,  X'tj-'—-, 
See  L.  K. 
Liber  Amii.-uiiiiui. 
Atk.viui,  (  I,  ,  l73ti-54. 
HurntwulJ  a  AJdt,>„n,  K.  J{.,  1»17-,.... 
Juniewall  &  Adolphus.  K.  li ,  !»;«)  ^"" 
IJurutwall  &  CriMNwill,  K.  «     is-.     -,0 
B0Bau.,uet  &  I'uU.r,  C.  J'..  17«7-rsw    ' 

Bt»t  &  bmitb,  V.  U..  J8«i_y 

Aow  AbrulKment  „f  tho  law  by  Maltbc»»- 

The  Law  Tract,.  „f  L„rd  Bacon. 

Bittvau.  Kolb.  Court,  J838-t5tJ 

Bingham,  C.  1'..  1822—33 

Bingham,  Xew  ta«c«.  C.  l'.,  1834-JU. 

Blackstont's  Commentaries 

Bligh  New  Series.  H.  L..  1827-37. 

tlracton  do  Legibua 

Britton's  Treatise. 

Brooke's  Abridgment. 
Brown.  Ch.,  I778-y4. 
Broderip  &,  Bingham,  C.  P.,  181<»— •'•' 

Si*  «°'''*«'--^'''.  C.  !'■  lim":.  of 
Bulstrode.  K.  B..  KHW— 3!) 
Burrow.  K.  B.,  i75«— 7;;. 
Chancellor. 
The  Common  Bench  or  (  <nir»  «f  »^„ 


Ixiv 

C.  B.,  N.  S. 
C.J. 

C.  M.  &  R. 
C.  P. 

C.  P.  Coop. 
C.  P.  D.  . 
C.  &  J.  . 
C.  &  M.  . 
C.  &  P.  . 
Ca.  t.  Talb. 

Cal.   . 

Cary 
Ch.    . 
Cli.  1). 
C'ha.  Ca.     . 
Cha.  Rcj).  . 
VI  &  Fill.  . 
Co.    . 

Co.  Cop.     . 

Co.  Uit.     . 

Co.  Tr.        . 

Coll.  , 

Corn. 

Cora.  Dig.  . 

Conn.  &  Laws, 

Coop. 
Cowp. 
Cox   . 
Cro.  El.      . 
Cro.  .Jac.     . 
Cro.  Car.     . 
Cni.  Fi.      . 
Cru.  Rec.    . 
l>art,  V.  &  1'. 
Do  O.  &  J. 
Do  G.,  F.  &  J. 
De  G.,  M.  &  G. 

i)c  G.  &  S. 

J>ig.  . 

Dom.  Proc. 

Dougl. 

Dow.  &  Ryl. 

Drew. 

J>rpw.  &  Srau. 

Dru.  &  War. 

Dniry 

Dyer 


TABtB   OF  ABBRBVI.\TION8. 


Common  Bench.  New  Serkm.  1856-63, 
Chief  Justice. 

Crompton.  Meeson  &  Rowoe,  Ex.,1834-.5 
Common  Pleas.    See  under  L.  R. 
C.  P.  Cooper,  Ch.,  1837—8. 
Common  Pleas  Division. 
Crompton  &  Jervis.  Ex.,  1830—2 
Crompton  &  Meeson,  Ex.,  1832—4 
Carrington  ft  Payne.  Nisi  Prfus,  1823— il 
t^»J^^^time   of   Lord    Talbot.    Ch.. 

"S15.JV^*^^    «    Chancery 
pubhshed  by  the  Record  Commission 
Cary,  Ch.,  1666—1604. 
Chancery.    See  under  L.  R. 
Chancery  Division.    See  under  L.  R. 
tases  in  Chancery,  1660—88. 
Reports  in  Chancery,  1615—1712 
Clark  &  Finnelly,  H.  L.,  1831-46 

the  Reports  par  excellence. 
Coke  8  Complete  Copyholder. 
Coke  upon  Littleton. 
Coke's  Law  Tracts. 
CoUyer,  Ch.,  1844—6. 
Comyns,  K.  B.,  1695—1740 
Chief  Baron  Comyns'  Digest  of  the  Law. 
U)nnor  ft  Lawson.  Ir.  Ch..  1841—3 
O.  Cooper,  Ch.,  1815. 
Cowper,  K  B.,  1774—8. 
Cox,  Ch.,  1744—97. 

Croke's  Reports  in  time  of  Elizabeth 
James  Land  Charles  I..  KB,  TmI- 

Cruise  on  Fines  and  Recoveries. 
Dart  on  Vendors  and  Purchasers. 
Do  Gex  ft  Jones,  Ch.,  1857—9. 
iJo  Gex,  Fisher  4  Jones,  Ch.,  1859-62 

18^-7.****"^*'''*''"   *   ^'^°°'   t^'h-. 

I>e  Gex  ft  Smale,  Ch.,  1846—62. 

The  Digest  of  Justinian. 

Domus  Procerum,  the  House  of  Lords. 

Douglas.  K.  B.,  1778—85. 
fowling  ft  Ryhwd.  K.  B.,  1822-7. 
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OK    tlHTATi;    AND 


'Skction  1. 

0/  the  Nature  oj  Vroverty  and  iMenmlU,. 
I'i'  in  probubio  Miat  inunv  ,.f  ti 

"'  l-roporty.    P„,,„,„  „„ti„^,  ^^  h   If  '    i!;'-''''" 
elemenl  of  truth  •    hnt  (i.„  oontiim  iiu 

».udento,reai*;e  ;,f7j;,'«:>'  -«'•    ^'■° 

familiar.  '"^'^^  ^"'  ^^  doubtless 

In  the  first  place,  what  is  meant  hv  *>,. 

1 


M 


If: 


m 


! 


*  INTROOUOTOBY   OHAPTBIU 

undi'wtooU  that  thwe  tliingn  are  u  nmir.s  inuiKxtv, 
OwDcnhip.     which  are  the  object  of  ownersHp  on  hin  part.     What, 
then,  iH  ownerHhi]. '?    Without  pnU-nding  to  formulate 
a  deiimtion,  we  may  venture  to  assert  that  ownershij) 
chiefly  imports  the  right  of  exclusive  enjovraent  of 
Home  thing  (a).    The  owner  in  possession  of  a  thing 
has  the  right  to  exclude  all  others  from  the  possession 
or  enjoyment  of  it ;  and  if  he  be  wrongfully  deprived 
of  what  he  owns,  he  has  the  right  to  recover  possession 
of  It  from  any  person.    This  right  to  inauitain  or 
recover  possession  of  a  thing  as  against  all  others  may, 
1  thmk,  be  said  to  be  the  essential  j.art  of  ownership. 
As  regards   its  other  incidents,  ownership  mav   bo 
absolute  or  else  limited  or  restricted.    Thus  absolute 
ownership  would  seem  to  include  the  right  oi  Jrei;  as 
well  as  exclusive,  enjoyment ;    by  which  I  mean  the 
right  of  usuig,  altering,  or  distroying  the  thing  owned 
at  the  owner's  pleasure,  so  only  tluit  he  do  not  violate 
any  other  person's  right  to  security  of  person  and 
property.    But  those  who  have  rights  of  exclusive, 
though  restricted,  enjoyment,  are  nevertheless  com- 
monly  termed  owners  (b).    Another  incident  of  absolu to 
ownership  is  fr.-e  power  of  disposition,   that  is,  the 
right  of  the  owner  to  transfer  as  hi-  will  the  whole  or 
any  part  of  his  rights  over  the  thmg  owned.    And  m 
modern  times  free  power  of  disposition  is  generally 
incident  to,  and  mdeecl  inseparable  from,  anv  owner- 
ship (t).    But  the  student  will  lind  that  in  earlier 
times  those  were  regarded  as  owners  whoso  right  to 
mamtam  or  recover  possession  was  secured  by  law, 
though    their  power   of   disposition   was   limited  (J). 

(u)  8«?e   2  Austin's   Jurispru- 


IiK'iilciiU  of 

ubsuluU) 

uwuvnbili. 


1  '  '  "";_"  "— —  ■>  jurispru- 
dence, 81/,  4th  cd. ;  P.  and  M. 
Hjst.  Eag.  L«w,  ii.  4— lo,  161 
«  n.  {•£) ;  and  an  article  by  the 
writer  in  L.  Q.  R.  xi.  223. 


(6)  English  landlords,  who  are 
-nants  for  life,  arc  commonly 
called  landowners,  notwithstand- 


tenants  for  life,  arc  commonl 
called  landowners,  notwithstand- 
ing that  they  may  be  restrained 


from  laying  their  land  waste,  or 
pulling  down  their  houses. 

(c)  Litt.  fc  3tW ;  Co.  Litt. 
223  a;  Bradkjf  v.  Pewoto,  3 
Ves.  iun.  324;  Boea  v.  Bots,  1 
J-  &  W.  154 ;  Ware  v.  Cann,  10 
H.  &.  C.  433. 

(d)  GJunv.  i.  0,  7,  vii.  1,  5,  xii., 
J^i.  ;  Uratt.  fo.  3  a,  8  !.,  10  b,  31, 


0»   TUK   NATUitii    or  HHAh   MTATK. 

;loZ  /'  ^  Tr'"'  '"  ''•^''"'"^  "^'»^'r><''ip  that  it 
HhouJd  bo  ut  wdf  twuiuttti,  dumtiou  •  no  uJt  .  ir 

uxuHt  iH,  net  beyoua  which  tho  o  Z;„""fc  ^    ,   M 
owaod  HhaU  not  endure.    Bo  U.^^^^^^^^^^ 
enjoyment  limitc-d  to  endure  for  any  period  of  Wf. 
yt^r.  cannot  u,aount  to  absolute  ownS^  1^  Z 
mternunable.    And  any  right  of  exclusive  ^Jn^v^ 
o  a  thing,  for  whatever  ,H.riod.  .hich  i.  derived  o" 
0   the  ownership  of  another  (e),  .seeuis  to  Ml  Jit, 
a^olutoownership.    But  the\L ol!:  r^rnly 
UKi-d  to  nicludo  those  who  have  tho  right  of  ,^lZZ 
enjoyment  of  anything  fur  a  limited  time  a  "^I 

b>  lawyers  sometnues  in  the  strict  seme  of  ablluto 
ownership,  sometimes  m  a  looser  sen...  .»     "^^"^"^" 

;i«»;t  of  exclusive  oi.j.,mei.:^:; -xx  ^ns; 

Hcking  some  of  the  incidents  of  absolute  uwelif 
aaludes  at  least  tho  right  to  maintain  o   "    o  ' 
possession  of  some  thin;,-  as  ugamst  all  others. 

ila\mg  gamed  some  notion  of  tim  l...r,j 
i«  goods  to  a  friend,  it  is  said  that  the  proj^rty  in 


iyi'i'^  ^'  "^  ».  1«0  a.  105  b 
20«2«-U(W. 434b. 436a  jBriu: 

17  -  'o^**-  "S-  "•  ^" ;  Co.  Litt 

(e)  As  where  one  holds  land 

^v  ^^^'^  ""'"''" '"'"te™. 
MDii^ti*  ^'"y^ntl  years,  on  the 
expiration  of  which  the  lessor's 
.uccesaor,  in  Utl^  wUl  ha^^he 
rigat  to  resume  possession  of 
the  land;  or  where  one  ma„ 
and  his  heirs  hold  land  of 
another  and  his  hei...  «>  th„? 
»a  fadurc  ol  the  heirs  of  the 


formur,  the  latter  or  his  suu- 
j*ssors  m  title  will  have  the 
nght  to  resume  possession  of  the 

{/)  English    landlords,    who 
are  mostly  tenants  for  hie  o^v 
are     commonly     called     land- 
owners; see  P.  &  M.  Hist.  S 
Law,   II.    7_io .    gtat.    I,  1^% 

Will.  IV.  c.  n.'.'ll":  t  *  I 

*^^^  "=»•«•  50;  34  &  35  Viet 
n  ^'  .f*'  *  *^  Vict.  V.  31  • 
Snvmuull   Manut^lur.,  dec      y 


ii 


*  INTttUUUC-ruUY     OlIAl'TKll. 

Ibi-  Koo.|s  nniains  in  th..  li'iuU-r.     W..  ulso  KiK'uk  of 
l>roiHrttf  ill  laiul.      (2)  As  .l,.,.utiiiK  tlio  objt^'t  of  u 
iiKlit  .>f  t.wn..rK|iip.     Thus,  it  may  Im.  said  that  ct-rUiu 
Koods  uiv  the  properti/  of  u  crrUiii  iimn  ;  or,  spcakiiiK 
of  Juiid,  tliat  the  proj)€rty  of  ono  man  adjoins  tho 
property  of  another;    or  that  property  niay  consist 
.Jthor  of  iminovfablo  things,  as  land,  or  of  nioveablo 
Uuiigs,  as  coined  money.     (8)  As  denoting  valuaole 
Ihujgs— things  which  can  ho  turned  into  money  or 
assessed  at  a     iioney  value ;    in  other  words,  rights 
wluch    may    he    exchanged    for    the    ownership    of 
money  (</).     It   is  in   this  last  senso  that  tho   word 
proiwly  s.-..ms  to  he  used  when  a  man  sjieaks  of  all 
his  proiN-rly,  or  of  his  real  as  opposed  to  his  personal 
property  (/,).     Property,   then,   may  mean  either  (1) 
ownership,  or  (2)  tlu.  ,.bj,.cts  or  an  object  of  owner- 
ship, or  (3)  valuable  thhigs,  according  to  tho  context. 
TliingH  Now  things,  according  to  a  classification  imported 

'Si^^^.  ''"!"  ^'"•"»»  i"^"  l^"g»i-l»  law,  are  either  corponal 
or  mcorporeul.  Corporeal  tilings  are  tangible  objects, 
as  luiiil  or  gold  ;  incorporeal  things  aro  thoso  which 
are  intangible,  such  as  legal  reiatious  and  rights 
mduding  Ifgal  obligations  and  rights  of  action  (i)! 
And  property,  as  meaning  valuable  things,  includes 
incorporeal  as  well  as  coqioreal  things  {k).  That  is 
to  sjiy,  proi..rty  consists  of  two  kinds  of  thing's  :— 

(ir)  Hoo  Lord  Manvficlci,  Hogan 
V.  Jackson,  (jowp.  299,  307; 
Savigny,  Svstcra  dc»  heutigen 
rdmiachen  Kechtii,  vol.  i.,  g.  53. 
pp.  33*--340. 

(*)  8eo  Doe  d.  W(M  v.  Lang- 
lands,  14  East,  370;  Doe  d. 
Morgan  v.  Morgan,  0  B.  4  C. 

(i)  Bract,  fo.  10  b.  In  modem 
times  this  clansification  of  things, 
aa  corporeal  or  incorporeal,  haa 
been  subjected  t^  advcnw 
critioism,  on  the  ground  that 
it  opposes  thingH,  considered 
a*  the  object  of  righto,  to  the 
right*  thcuuelves;  iwe  Austin's 


Jurisprudence,  371,  804,  4th  ed. 
The  atudent  of  any  legal  system, 
however,  must  take  it  as  he 
finds  it.  It  is  idle  for  him  to 
find  fault  with  ideas  which 
have  obtained  actual  currency 
therein,  and  which  he  is  then- 
fore  bound  to  accept  as  "  legal 
tender."  U  any  such  ideas 
conflict  with  his  sense  of  what 
ought  to  be  he  should  look 
for  explanation  to  the  history 
of  law. 

(*)  Sec     He     Eartuhaw-nalt, 
1894.  3fh.  156;  und  .in  article 

223-"'8*"'*''  '"  ^"  ^    ^''  ""• 


<»F  THR    NATURF!   OP   nWAT,   KSTATR. 


(1)  tangihi..    tliiijKH    in    t|,,.ir    f,wn..r'a    . 

(2)  valuabJp  riahU  of   vftt-i«.,u  i-    i  ^"''•I'm  . 
with  the  poKHPSHion  of  un.vtl„„K  cor,.on.«|.     Or    if  it 

"mM«  thmKH  cloth..,l  with  possession;    (2)  of  L. 

■  ^H     or  m.n.  rights  ;    riKhts   nnaoco„.,,a„i..I   with 

;*•"     H.     h  uro  n..vorth..I..ss  vahmhl...    li„t  it  is 

'vii'VT""";  ''"•.'^:''''"-"'''^""-"t<'Mh.sui^.ct 

•  ^    "'     ;»  "'"•  ''»«(0.  as  w..il  as  with 

'    ""        'p«         .  ch..HHify  propeH.v  us  cousistinK  of 

"   ''-'  """.  ,  us  land  or  nrnveuhl..  goods,  or  of  in- 

'    '!    n.  ,    u  m;,    ,„ere  rights  regarded  objectively  as  a 

"      "   "  :  '<'♦>♦      Everyone  umh-rstands  that  tlio  land 

""'  •"-'-    ..i.  goods,  which  a  man  possesses  as  owner 

; '     •'  ; !  "^  '''^  ^.y^y  •   »>"t  J"'  niay  have  ofher  vah.- 

•on      It  «  prohahly  within  the  readc-r's  i<„o lledge 
that  a  „,an  may  have  lan.l  let  to  yearlv  tenants   or 
ni«v   «.  ent.tled  ^ 
for  hfe.     In  either  case  he  has  a  mere  ri^ht.  wi»ho„t 

n    he  possession  of  the  yearly  tenants  or  life  .enani 
But  h.s  r.ght  to  U.e  land,  suhjeot  to  the  vearlv  c     li  •' 

^   ancy    .s  a  valuable  thing,  and  is  for"  that l 

rl  ''^  ';;"  f^P'^'-'.v.     Again,  one  need  be  no  lawver 
;U>wthat.Mna.rs  property  n.ay  also  include  rSlI 

l.;.„u  i*  '-none  reck(.ns  debts  due  to 

mase  f  as  part  of  his  property  ;    and  at  the  p.-  sen 

Lilrt "'  "^''"r;  "■•'  ^"••'"•^  "^  '""'-^v  which  a : 

ri^h  1  L         ^^''     .^"  ""^•^  "''"«^'  ^-^^'V*"-.  «-  'Here 

ImTn?    .  M  ""';  "'  ^'«  '>"^«  •^^^"'  "ro  right    over 
l.md,  of  which  others  are  in  possession  as  .nvner..     A 

W  Se^  C.  Lite.  I:.M  h,  :m  a,  374  I.. 
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TNTnontTrTonv  cnAPTFin. 

dohf,  is  notliinR  tnnro  than  tho  riRhf,  to  sno  anothor  for 
mnnoy  ,|„o.  What  is  generally  spoken  of  as  a  sum  of 
Government  stock  ...  properly  the  right  to  receive  from 
(Joverninent  perpetual  annuities  redeemable  on  pay- 
ment  of  a  certain  sum,  for  example,  £100  for  every 
£2  10..  of  annuity.  A  share  in  a  joint-stock  company. 
i.^gar,  e,l  as  a  source  of  emolument,  is  a  right  to  receive 

All  these  different  rights  are  however  valuable  ;'  thev 
may  be  turned  into  money  and  their  worth  can  be 
assessed  in  money.  Being  valuable  things,  they  are 
reckoned  as  property.  But  in  inclu.ling  sucl'i  in- 
ourporeal  Ihin^s  i„  ,,roperty,  no  heed  is  pai.l  to  tho 
nature  of  the  righfs  of  which  fhey  consist  ;  thev  are 
simply  reganlrd  objectivelv  as  sour-s  of  profit    " 


Ej)taU>  in  fee 
tiiniplf. 


RKrTTOV  II. 
nj  Proprrfu  in  Umd  mul  Onnd,  in  Enqliiili  Urr. 

Having  thus  examined  tiie  meaning  of  ownersUn 
and  j,ropnl,j,  our  next  step  towards  apprehon.ling  the 
nature  of  real  property  will  be  to  advert  to  the  dis- 
incfion  .Irawn  in  English  law  between  propertv  in 
land  and  property  in  moveable  goods.  It  is  this  •— \n 
Knghsh  subject  may  enjoy  the  absolute  ownership'of 
«oo,ls.  but  not  of  land  („).  The  law  does  not  recog- 
nise  ahmlute  ownership  of  land,  unless  in  tho  hands 
of  the  Crown  ;  and  the  greatest  interest  in  laml,  which 
a  subject  can  have,  is  an  estate  in  fee  simple  (o),  that 


(M)  Sec  Wras.  Pem.  Prop.  31, 
40-43.  313.  32fl.  17th  ed. 

(»)  This  distinction  is  not 
ossentiftl.  In  Roman  Inw.  hmd 
luid  moyeablo  goods  might  be  the 
object  of  the  unnie  dominium  er 
jure  QiurHiitm;    (!ai.  II.  ^^    ir, 


-25,  40-42 ;    Ulp.  Fraif.  xix 
And^  P.  &  M.  Hiat.  Eng.  Uw, 

(o)  Litt.  g.  11;  Co.  Litt.  4  a: 
CounlfM  of  BridgneaUr  v.  Ihiki 
"/  ftiilloH,  (!  M.mI.  100,  |(M». 


;|;i    : 


OP   THK   VATTinR   OP  nV.At  KRTATB. 

is  to  sav%  an  ostato  inhorital.lo  by  hi,  blood-rrlations 
collateral  as  woU  as  lineal,  accordinR  to  the  legal  or.ler 
of  succession,  and  held  feudally  of  some  lord  by  some 
kind  of  service.    For  by  English  law.  the  king  is  the 

iZfTn"''""';  VT^  Paramount,  of  every  parcel  of  LoMpar.. 
and  in  the  realm  (p) ;  and  all  land  is  holden  of  some  """"^ 
lord  or  other  and  either  imme<li.it<.ly  or  medi.»tely  («) 
of  the  kmg  (r)     ]J„t  it  must  not  be  supposed.  In^causo 
ftn  English  subject  can  have  no  absolutes  interminable 
and  underived  (s)  ownership  of  lan.l.  that  proprietary 
nghts  m  land  are  unknown  to  the  law.    On  the  con- 
trary, the  law  secures  to  every  one.  who  holds  an 
ostAte  m  land,  the  exclusive  enjoyment  of  his  holding, 
and  gives  hmi  the  right  to  maintain  or  recover  possel 
s.on  thereof  against  all  others  (<).     To  an  es«.xte  in  fee 
simple  tl...re  are  moreover  now  incident  the  rights  of 
free  enjoyment  and  free  disposition ;  so  that  such  an 
ostate  IS  well-nigh  equivalent  to  absolute  propertv  («). 
It  is  common  to  speak  of  landK)wners  ami  the  owner- 
ship of  huid  ;  and  such  expressioas  are  found  even  in 
Acts  of  Parliament  (x).    English  law  then  recognis-s 
property  in  but  not  absolute  ownership  of  lan.l ;   the 
most  absolute,  property  in  lan.l  that  a  subject  can 
lav.,  ,s  but  an  estate  (y).    Here  may  be  explained 
^^lIa    is  meant  by  this  word  rotate,  which  will  be  on-  E.tat.. 
stantly  encountennl  by  the  student  of  real  property 
law.    Everyone  knows  that  a  man's  lands  are  off^n 
ref.wd  to  as  his  estate  or  his  .^stat.>s  ;  but  the  popular 
sense  of  the  word  is  a  mo.lification  of  its  legal  meaning. 
Estate  ,s  the  Latin  wor.l  sMm  (z),  which  originallv 


(P)  C<i.  Lilt.  (W  ft. 

(7)  That  iH  either  dirertly  of 
the    king,   or   directly  o(   w,me 
int«rinedmt«>,    or    mftnt*   Jord 
betmn^n  the  t*nant  and  the  kinc 

(r)  Uo.  Litt.  03  a,  HoeP.  *  M 
Hi«t.  Eng.  Law,  i.  210— 2J2 

(«)  See  ante,  p.  3. 

(')  :«  Klark.  tV)mm.  I07«fl.,2<m 

(«)  Si'f„„le,  p.  2. 


{x)  See  a>.    Litt.    17,   26fl  n, 
309  a  ;  Oifrseera  of  West  Ifam  v. 
lies,  8  App.  f'Hs.  38«;  gtat*.  3S 
(^eo.  III.  r.  r,.  «.  4(i .  58  (jeo.  ill.  •  M.sno  lord 
p.  45,  SH.  3U.  .Kt :  5  &  (1  Virt.  c  3.1  " 

»H.  l,00(.\o.  ,v.,2,  10.  12);  i„„i 
the  Htatjf.  .iUhI  in  not<«  (/)  t.. 
p.  3.  ante.  ' 

(il)   Holt.  V.  J.,  0  M.mI.   I.M». 

(;)  Co.  Lift,  fl  a,  3«  11 


INTRODUCTORY    CHAPTER. 

(lonotod  a  man'H  personal  condition  in  law  (a),  i)ut  was 
used  to  describe,  first,  the  nature  of  his  interest  in 
land,  and  then  the  extent  of  such  interest  (6).  In  law 
a  land-holder's  estate  is  his  interest  in  the  land,  of 
which  he  IS  tenant ;  and  the  word  is  especially  used 
to  denote  the  extent  of  his  interest.  Thus  a  man  is 
said  to  have  an  estate  for  life  in  land,  or  an  estate 
of  inlieritance,  as  an  est^vte  in  fee  simple ;  and  all 
his  estate  in  his  lan.l  is  equivalent  to  all  his  right 
thorem  (o).  The  word  estate  also  has  a  third  meaning. 
It  IS  used  to  denote  the  whole  of  any  person's  valuable 
interest  m  land  or  goods.     A  ...an's  whole  "  .-state  "  is 

oquivaenttoa]lhis";„op.,,y";    i(  inehnU.  alibis 
valuable  rights  (d). 


I 


The   student,    being   infornu-d    of   the   distinction 
drawn  m  English  law  between  propertv  in  lan<l  an.l 
property  in  goods,  and  knowing  that  real  property  has 
to  do  with  the  ownership  of  land,  mav  perhaps  be 
inchned    to    conclude    that    real    prope'rtv    must    b. 
P«<'I'»r|y  m  land,  while  property  in  good;  is  personal 
pn.jM.rty.     Unfortunately  the  matter  is  not  so  simple 
Ileal  property  certainly  is  for  the  most  part  propertv 
;;;  J^'"'J  ;  l^"t  all  property  in  lau.l  is  not  real  property-, 
ib.-  explanation  of  this  is  to  b.  fo.m.l  in  the  eircum- 
stancs  of  our  legal  history.     W.  nu.st  look  for  fb. 
answer  to  the  days  of  our  early  common  law.     This 
wiUlea,!  us  back  to  the  tin,..  immediaU-lv  followin-^ 
be  Norman  Conquest,  when  the  doctrine  of  the  f.udaT 
t-nure  of  l.nd  was  ..sfablisb.-l  .s  part  of  o„.-  law  •     . 


(6)  Bract,  fo.  40  b.  42    fiO  b 

yVeyliind  s  ciue.  Rut.  Pari,  i    («. 
«tat   27E<lw.  Iir.,«tat.  2.c.lt: 

172.  Jfl2;  Roth^nhaiev.  HV*.»i/- 

hnjf.  Uw.  1.  391  ;   ii.  10. 


Jcj  Litf.  88.   1.  07,  4ti.'5— 4«0 

f''i"^U  V"-.^tt.34S;   Hoi: 
('•  J.,  6  Mod.  J09,  1 10. 

^93.  2W  ;    CouHttM  of  Bridge- 
r^  V   Duke  of  BolUm.  (i  AM. 

337.  .340  ;   Pattrrmm  v.  lluddnH. 
7aeav.210;  Mee,Uy.  ))W/.  hi 
IVnv.  2IS,  225. 


op   TIIK    NATTRK    OF    HRAT,    R8TATE.  g 

tl.o  .viun  Of  Henry  TT..  wh.n  j.ulp.s  of  M„.  Kin.'. 
Court  wm.  l.rst  ..,,p..inf,o,l  to  sit  permanently  on  '},.. 
Bench  .)un,l  our  <.l,l..st  lepnl  text-book,  that  attri- 
buted  to  (,lanv.Ile(/).  appeare.l  ;    and  to  the  davs  OlanviUe 

HenrT  m"'   "',"  ""^  "^  '^"^'^'^'^  J"'^«"  "^^^^  King  b"' 
Henry  III.,  and  wn.f..  a  treatise  of  hi«h  merit  and 
authority  on  the  laws  „f  England  (g). 

NnJ^"""p*^''   ^'"'"   '™*"'^'"-'''   ^J»^l'   followed    <bePon„of 
Norman  Conquest,  fl,.  public  wealth  waa  contiiiued  P"^!"' ^I^^"* 
m  forms  very  different  from  those  of  to-dar.    There  loS^Jth 
was  then  no  such  thing  as  capital  always  ready  U>  l,e  '"**'"^- 

himself  or  his  chief  justiciar      In    h;1,.7i.  "  ^^  ^^'"'  '**ore  Court. 

'-njf.nal  jurisdiction  of  the  KincWf;*    f  r      **'"^',".'-  "  "'Kn  the 
'<«  three  branchea  the  ("onr/.  Vir  ^    //'*r  «««  d'vide,!  lietwoen 

..f.rusticee;u*j:h;:;;jrthetii"'att.rts^       ''f.'*  ''"-^ 

Uw  have  been  the  ohi^f  Z.l.L     ,      !     ""^  '^'"8  '^  '  ""rt«  of 

iaw  which  i.  Vi::lt:.Tv:z  'z'nri^  ♦";■ '-''"""""  7^"  — « 

n.Hed  and  enforced  therein    ,"  law  T„,l  .1,         i      'he  nation  recoR-  law. 
which  have  been  evol^    fn  ...  *T'  "^^  >""  '^"'r  "'"'  principles  „f 

ment  ?oSpij."„/tv  '"'rhe'r  "";  """  ""«"  "'  »»«'''  "^^bTh! 
had  the  effect  of^ncS;.^,    h„   ^f '  r*'""""  *nitiat«d  by  Henry  H. 

King's  r-ourt  at  EeTx^  ^f  thaitf"!;;:  "  ""V  l^'l'^"^  o»  »h- 
<he  county  and  hnndr(H!o,.?^«  f       th<-  I.K-al  tribunals,  such  as 

«  uniform  body  of  See  1  ,=l  Z  "^r"".'  '"  i*"'  <^"'''>i"''m''nt  of 
which  gradual!^  BuSSeTtho!dT''T''''*'/*''^"''?!f;''*  ''"'  '«"«'• 
"ifluence  of  Heorv  Fl'T^udiriir  i?.  •  .  '""t"™--  I  he  cnormouM 
fact  that  Brart«n\.  Ji. "  J"*""?'  '"Htitntions  mav  l»  Kaum-d  by  the 

foun.l^'o?FrXl  c^  kw''"'*""  "•^"'"•^  ^"■■'^  "•'""  '^  -  -'  eh 
Hist.  Exch.  .h.  i  -  iii^iv'"  ■^.nh?'  "rV^""'  i?"*  ''°°''-  «^  M"''"^. 
125— 1'>7    ,.u    J-       V    .,•**""''*■ '^'"•x*-  I'-l.  <h.  xi   jms    I'>l 

N.::;^!.  t„, :;:,.;.,":'  ii  ^^^Uf-  :^^^M.utia„d.^^St!;'; 

.    (  /  )  Ranulf  de  Glanville  chi..f  /  »  w 

Jiisti.  mr  of  England  ander  Hen  hJ''       ,  «"  "f""""!  of  what  is 

'f-  ;   MH'  lJi.ti,Tn«rv  .  f  \«fi!!n  i  »     "'"  ".'  ""«ct«n.  sec  Maitland, 

W"Kraphv.ar..?ria^;  |,r'^'"""'  "^f.^^''^"    Note    Hook.    vol.    i. 
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expondod  in  waRPS  and  materials  for  work,  or  invostod 
in   Gov.mmpnt  «t<)ck  or  in  shuns  in  trading  com- 
panies.   Agriculture  was  the  principal  industry- ;   and 
the  peoplo  were  collected  in  aRricultural  village  com- 
munities, each  of  which  supplied  itself  with  all  the 
necessaries  of  life.    In  the  eleventh  century  even  the 
dwell(>rs  in  cities  supi^rted  themselves  by  tilling  their 
own  Lmds.    But  f(.r  our  pres<^nt  purpose,  tlie  most 
important  distinction  between  those  times  and  our 
own  is  that  arvices,  for  which  we  are  accustomed  to 
regard  payment  in  money  as  the  natunil  remuneration, 
wer.>  then  requited  by  the  bestowal  or  occupation  of  a 
holding  of  land.    Thus  lands  wen>  given  by  the  Con- 
queror U^  his  followers  to  hold  in  return  for  military 
s.-ryie<'.    The  peasiintr}'  occupied  land,  in  r.tuni  for 
which    they   were   Imund    to    lalmur  on    their  lord's 
demesne,  that  porlion  of  land  which  he  retained  in 
Iiis  own  occupation  (h).    The  village  smith  or  carpenter 
often  occupied  a  liolding  of  land  in  return  for  his 
trade  services;    men  held  Linds  too  on  condition  of 
r.-ndering  various  personal  ser\ice8  to  their  landlord, 
such  as  riding  with  liim,  holding  his  court  or  feeding 
his  hound H  (i).    Tn  fact,  the  whole  social  organisivtion 
was  bii.*  d  on   landiiolding  in  return  for  st-rvice  (fc). 
Trade  was  not  unknown,  but  occupied  a  suliordinato 
position  :    and  Uw  contracting  of  trade  debts  was  a 
matr  r  which  concerned  a  limifed  class  of  persona. 
Troperty,  therefore,  was  chiefly  corporeal  (l) ;   it  con- 
sist.'d  of  land  on  the  one  hand,  and  on  the  other  of 
sucli  tilings   iS  cattle,  sheep  and  horses,  ploughs,  and 
other    impleineu<s    of    husbandry,    house    furniture, 


■f  1 


(/')  »r.vt.  fo.  26:Ja;  C„.  Litt. 
17  11 ;  w"-  Ninograil.itf,  \i||.  i„ 
Knjf.,  EsHay  ii.,  ch.  iii. 

(•)  .Sw  till-  IJoldon  B(>ok, 
Diimcniiiy,  iv.  Sflfi  i>q.  ;  Bract, 
fo.  .'I.'j  h;  VinogradotT,  \"iU.  in 
Knp:.,  :t22  «?. :  p.  *  m.  uig,. 
KtiK.  I.i.w.i.i>)i:»— i>7l  ;  Mitiiliinil. 


Domesday    Book    and    Beyond, 

r,ti^-M,  T.-v-Tts,  303— :wo,  :j26— 

(t)  r'linninghain,  (trowth  of 
KnjfliHh  Industry  and  t'onimeree, 
2-1.  HI.  129,  l(»;.  201. 

(/)  StT  iiHle,  |i.  ♦. 


^oods. 


OF   rm    VATTTRR    OP   TlT.Ah   RSTATF.  ]] 

clothes,  arms,  j.^wols  and  procions  motals,  all  of  which 

were  known  as  cliattels  (m)  or  goods.  f^^^^^^, 

Un7°^"rf/f  '  ^'*'  ^^'^''''^  ^•^**'^*^"««  between  Phv..o.i 
land  and  chattt-ls  or  goods.    Land  is  immoveable  and  ^f  ""1    . 
.nd.stnict,ble.    You  may  dig  holes  i„  land  and  waste  i^&S 
1  ,  but  you  cannot  roniovo  the  site  of  it.    Goods  on  '^' 
th..  othor  hand  may  always  bo  nwovod  or  destroyod 
Cows  and  sheop  may  bo  killo.I  and  oaten;   funaturo 
may  bo  broken  up  and  burnt  («).    And  this  physical 
difft^ence  has  great  importance  for  the  purposes  of 
l.gul   troatmont.    Land,   for  instance,    must   always 
r-mam  subject  U,  the  juris<liction  of  tho  courts  of  tjio 
oouniry   where   it   i.  situate,   and   amenable   to   the 
]'n'r.H,s  by  which  the  judgments  of  such  courts  are 
'■nforced  ;  ,t  can  never  be  withdrawn  beyond  tho  reach 
of  the  stn.ng  ba.ul  (,f  fhe  luw.     A  lamlowner  may  fly 
rom  iuMrco,  but  be   must   perforce   leave  his  Und. 
b'^Innd  (0).     (io,„l..  b.wever.  ,nay  always  bo  taken  out 
of  tho  country  ..r  .iestn.y...I.  in  order  to  ayoi<l  s..izure 
I'.V  process  of  law.     So   .hat  t<.  one  wrongfully  dis- 
possessed  of  land  the  law  c-an  always  resforo  th^  verv 
land  from  which  be  has  b.,.„  oject^.l  :   but  there  is  no 
certainly  of  recovering   by  legal  process  the  actual 

fi;.o,ls  o    winch  a  man  has  I n  unlawfullv  deprived. 

If  thoy  have  ln.,.n  lost  or  .lesfruye,!,  the  law  can  give 
tlio  mjured  owner  no  otln^r  relief  than  to  award  him 
or.mponsation  in  money.  v,.u„,  land  is  permanent ; 
•t  lasts  beyond  the  hfe  of  man  ;  the  same  land  sustains 
successive  generations  of  men.  A  landowner  may 
""S  but  the  land  always  remains  to  be  enjoved  by 


(w)  Du  Oange,  (Jloss.  s,,!,. 
verb.  Catalla;  New  Knpli.sh 
DHtionanr  (Murray)  s.  v.  Chut- 
(.1  and  CatUe ;    fiiul.  .|o  S.a.- 

<  Imrto™.  236,  2n,l  ed.  ;    1>.  &  m. 
Mist.  Kng.  liaw.  ii.  149,  I.TO. 
(«)  "  Terre   Hemiirt   l.rif   lo>,t 


Innp.^,  »«.,  bicM  come  hoep  on 
iwfw  piiit  enlrr  mange  ;  "  FUz 
Abr.  Villenagi-,  pi.  22. 

(o)  The  i)„s.«>s«i,)ii  of  f PC-hold 
liiiid  was  therefore  regarded  a.s  a 
sufficient  pleilue  for  good  Iw- 
bavioiir  ;    Itrxi.  fo.  124  b. 
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some  other ;  and  from  the  natiw  of  «.{„««,  poBsegsion 
of  land  must  ho  Juld  by  u  succession  of  ownon.    But 
Roods  Lick  the  permanent  quality  of  land  ;   they  niav 
always  lie  worn  out,  destroyed  „r  lost ;   they  aW  not 
thmffs  which   must  necessarily  endur..   In-yond  their 
owner's  lif...    Lastly,  in  times  when  or  in  countries 
whertj  men  support  thems..lv."s  mainly  hv  pastoral  or 
agricultural   pursuits,    land    is   the    most    import^mt 
kni.l  of  pn.perty.     W..  shall  st-e  that  the  distinction 
made  m  our  Liw  iH-tw^'on  property  in  land  and  property 
m  Roods  arises  from  th*.  physical  diffen-nce  l)etw....ii 
land   and   moveable   Roods,   and   tnun   the   superior 
nnp«.rt.inc..  of  land  at  th..  time  when  the  common  law 
was  in  the  makinR. 


Estnltlixh- 
m»>nt  of 
f<niilal  teniirp 


To  n-stati-  in  words  mor.-  indieativ..  of  its  origin 
the  distmction,  that  one  may  Im>  the  ahsohit^  own.-r 
of  Roods  but  can  at  most  hold  an  estate  in  fee  in 
land  :— By  EiiRlish  law  moveable  ^hhU  aiv  fhe  object 
of  absolufe  ownership:    but  land   is  Uie   <.bj.>ct  of 
tenure,  that  is.  feudal  Unure.    T.-nur."  may  perhaps 
be  defined  as  the  relati.m   htween  feudaf  lord  and 
tenant  of  land.     Th.'  prineiid.-  of  tlu-  Umhl  t..nuiv  of 
Imd  was  dHinit.ly  rstablisbed  in  our  law  atUr  the 
Nornmn  Conquest.     It  is  well  known  (hat.  after  the 
ha«le  of  Hasliufrs.  the  lands  of  fbose  who  oppo^'d  the 
r<mqueror  w.re  Ireate.l  as  forfei(ed.  and  wen^  grant^-d 
by  bun   to  bis  own   followers;    while   tho».  of  the 
EuRhsh  who  sulunifted  to  him.  red.'enied  their  Lmds 
surrenderiuK   them   and   ivceivinf.   them  again   fn.m' 
his  bands  (p).    In  cons.-.|u,.nce  of  tlie  revolts  aRainst 
Wdliam's  authority,  which  t«ok  place  in  the  first  ten 
years  of  his  niRn,  further  forfeitures  wen>  incurred  : 
so  that,  by  a  Rrachial  pn)cess  of  confiscation  and  new 
grant.  Xornians  were  larRely  subslitnJed  for  KnRlish.  as 

^^  (p)  Fjvomnn.  Norm.  f.mr,.  iv.  IS -2-,  'U.  v,  22  ;  ,Sh,M«.  (■„„«». 


OF  THK   NATUilK   OF   IIKAL  B8TATK. 

tho  chiof  lau.l„wiuT8  ovcT  U...  wliolo  kiiiK,!,,,,,  („).  Now 
Zt7^  ""  construction  pkcod  by  Kinj/ Willian. 
and  his  offic..rH  of  jugt.c.  ^i^on  tho  gmnts  or  rt.gnu.tH 
of  land  umd.  by  tho  king,  whothor  t<,  his  u.^.  foL 
Owors  or  to  ti...  fornior  .w„..rs.  th.  lands  wore  n..t 
l-s.j,wo,l  as  »bs<duto  gifts:  b,.t  w.r.^  grant<.,i  on  tho 
mnditions  of  what  is  known  as  tho  f.ndal  svst^.n  of 
l'"H»hold,ng(r).  That  is  to  sav.  tho  gmnt^V-s  wci-o  t.  f  ., 
n.fianlod  as  holding  tho  lands  of  tho  kitg  as  llr.:  '^l^' 

landholdiug. 

It  u  thought  ,:rx  l^K"lL'^^rn^:\l*''r  '-■;»'>  --tur. 


lU 


It  JH  thought  pHrtJv  Ui  h«^vn',r;i.,i^  7^'""!^  '"  '""  ""'"•*  **"turv. 
ho  gra,_,toe»^  un.lrrUkinir  t,.  c„,.ii„..„  7,  Ai.T  ' 


The  oatatcs  «•  ttMnt«l  »^i!r     ""*'7<*'"nK  *"  continue  faithful. 

...en  submitting  thci^l^^^H  C « Z,  L  ^Tr'"^"*'^.'-"^'*  '«•  "'  l"mmeml«. 

f.u.iHj  h/«u.u,  of  (mures  w,.remVh        ^"i  "'!""  *"^*"'*-«  "f  ""- 

juriwliition  of  tho  j3«v../hr;.    "',n? '•''''""';  ""<'(.ti  th.. 

iH  hcJd  of  thet'n  w„  and  ofTho  Ji  ■  ""f".'  PrV''"'"  •''»*  »"  '""' 
««•««  to  have  iCn  tho  im,n!ir^""'  "/  'T'  ''^  "»"''»••>•  «""i,... 

feudal  te»«T^irEn£nf  it  ihoili^i'^""**'.  ^y'"^«"'  i«»t«'d"^«<» 
-•Ppo«ed  to  the  introductron  .rf t?.  1  ^  """^^  *'»**  '""  P"l^<=y  *«» 
hcld^S»li«burv  in  1<^  h^       foudal  j»wrn,«««/.     At  thn«ambly 

«..  impo;tr„tTffe^S<^^tett"rth^r  '"^•,  M*"^"  »"- 

..wcdfealty'^^hT»imm«b«t^^   eont.nent      The   tontinenul    t*,.nant 

f"i<eitute.  if  he  faded  to  comnK-'lh  *°'1V"'*'""'''  ""  P«««  "' 
to  hi«  loKl.  saving  C  ttlleir«n.V;  J  i  ^"'''"*  '*"'""'  '''^  »»'"»«»« 
I'olding  if  he  et3  bv  the  kf„T.  "'»  ^"'^  '  ""'*  '"-J  «"»  '"rf<"it  hm 

AKe..  i.   171,   1 7-,    a^T.?.'  f       """'•.''-  »"«  ;    Hallam.  Middle 

:.'.W-23S.  1M-.  Jl.t  -ffl'  "i,  (-."'"■•  ';  ''^  "•  '"•  ^7-  «^-'>^ 
lVu,.,.l,<i7.,/.    l.'.l  :,/•,!« :J^'     •^•'""•'"•'.    l'o..'1'^.l..y    IWk    un,l 
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the  obligutioii  of  fidelity  and  service  to  liijii,  iu  wLich 
If  they  failed,  the  lands  would  be  forfeited  and  the 
king  might  resume  them  as  his  own  («).    The  service 
required  of  the  grantees  would  in  general  bo  military 
aervice ;  that  is,  each  would  be  bound  to  provide  the 
kuig  with  a  certain  number  of  armed  horsemen  or 
knights  as  part  of  the  feudal  host  (<).    Upon  this 
system  were  lands  held  of  the  Conqueror  in  Normandy 
by  the  great  men  who  joined  him  in  the  expedition 
ugainst  Harold  (u).    And  this  system,  it  appears,  wus 
directly  mtroduced  into  England  by  William  I.,  ut 
whose  wiU  the  amount  of  knight.8t>rvice  duo  from' the 
ffudal  Uniants  of  the  crown  wus  deU'rmined  (x).    And 
not  only  was  ti-nuro  by  miUlary  sc'r\ico  the  condition 
of  holding  lands,  which  the  king  hud  granted  to  lay- 
nu>n,  but  the  lands,  which  he  hud  bislowed  upon  tho 
bishops  and  abbots,  us  his  foudal  tenants,  were  ulso 
subjected    U}    tho    obligation    of    i)ruvidiug    deiiuito 
numbers  of  kniglits  (y).    Tho  kw  of  luiHtary  tenun-, 
luivuig  boin  thus  appUod  to  the  immodiato  ti-nauts 
of  tho  crown,  spread  quickly  downwards;    for  tho 
kuig's  tenants,  in  ordir  to  pixjvidc  permanently  for 
knights  to  perform  their  SiTvico  duo  to  tho  crown 
made  gifts  of  land  to  their  foUowiis,  us  mid.-r-tenunts' 
on  condition  of  hke  miUtary  strxice  us  was  required  of 
themselves  (c).    And  so  speedily  wus  the  law  of  feudal 

(»)  Btubbd,  ('oust.  Uibt.  }  05 ; 
J'lveman,  Murm.  t'vnq.  iv.  27. 
V.  5,  23,  24.  ^ 

(0  JBeforo  tho  Conquest  land- 
owner*  were  oubject  to  the  oWi- 
g«tioD  ol  aervice  in  the  /yrrf,  or 
national  militia.  The  fyrd  was 
not  aboliahed  at  the  C'onquent, 
but  was  retained,  and  used  by 
the  Norman  kings,  in  addition 
to  the  feudal  host ;  aee  Stubbs, 
Unst.  Hist.  H  36,  48,  60,  75,  97, 
133,  vol.  i.  pp.  70,  105,  in,  189, 
268, 432 ;  StuXbs,  Select  Charters 
153,  2nd  ed. 

(««)  Kound,  Kug.  Hist.  Ifevim, 
vi.  411,  Feudal  England,  200; 


^tubbs,  tlonst.  Hist.  {  92 ;  1».  & 
M.  Hist.  Eng.  Law,  i.  46 — 49. 

(«)  This  point  is,  1  think,  made 
good  bv  Mr.  Round  in  his  articles 
in  the  Lng.  Uiat.  Beview,  vi.  417 
and  826.  vii  Jl.  reprinted  in  his 
feudal  England.  226  #7.  ;  P.  & 
M.  Hist.  Eng.  Law.  i.  23&— 238. 

(y)  The  amount  of  knight  ser- 
vile to  be  required  from  the 
biHhups  and  abboU  appears  to 

.»X^  ^^  ^^^  •»?  Waiiam  in 
1070 ;  Round,  Eng.  Hist.  Review. 
vii.H.lcudal  England,  298— 299. 
{:)  lU)uui\,  Eug.  Hist.  Iteview, 
VII.  15.  19,  Ecudal  England,  295, 


or   TUB   NATUIiK   OF  RKAh  BbTATB. 

t|.mm.  iiicorponitni  in  the  law  of  the  land  that  uiuour 
the  gnevanceh  to  bo  miresaed  by  the  charter  mnvd  at 
the  accession  of  Heniy  I.,  we  iind  abuse  during  the  lato 
king  8  reign  of  the  foraw  of  feudal  tenure,  with  rt-spect 
to  the  lands  not  only  of  the  king's  immediate  tenants, 
bu  also  of  their  mider-tenunts  (a).   Under  the  influence 
of  the  king  s  court,  of  which  judges  were  first  appointed 
to  sit  permanently  in  Henry  II.'s  reign  ^6).  the  laws  of 
touure  were  further  developed  and  reduced  to  imi- 
forimty  ;  and  all  forms  of  land-owning,  whether  derived 
from  the  feudal  grants  of  King  William  and  his  tenants, 
or  from  baxon  usage  which  had  survived  the  Comnust. 
were  foi-ced  to  fit  the  principle  of  feudal  tcuiua-.    The 
law  of  tenure,  however,  was  appUed  only  to  land. 
•  hatU.ls  were  n.-t   tivuted  as  fit  objects  of    feudal 
teimrt.      Ihu  transient  natua-  of  goods,  and  th».  uses 
to  which  they  aiv  commonly  put,  weiv  opposed  to  any 
such  arrangement.    They  were  looked  upon  as  objeels 
o   pi-operly  simply.    William  I.  took  plenty  of  move- 
ubo  wealth  from  his  conquered  subj..ct.s ;   but  we  du 
not  hear  that  he  grantod  any  of  it  out  to  be  lidd  of 
him  feudally,  though  «e  are  told  that  he  bestowed  Some 
of  1    as  absoluto  gifts  (.).     Ho  that,  while  a  free  man's 
laud   was  subject   to   the  intoivst  which  his  feudal 
landlord  had  therein,  his  chattels  were,  as  we  shall  scr 


IS 


JW.ynded. ;  Itound.  Eng.  Uibt. 

■^^"Sli^  *i'  'JV'^  England. 
j!2«-227 ;   P.  &  M.  Hwt.  Em 
Uw,  1.  295—297,  300. 
(6)  AhU,  p.  9,  n.  (e). 


j.,j(f)y|''"^n»an,  Noiiu.  Couq.  iv. 

(rf)  Sto  Bract.  00  b,  129  u. 
IJl  «.  407  b ;  P.  &  M.  UiHt.  Eng! 
l*w,  ii.  il&— lis,  180—181. 
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bKOTION   III. 

0/  TaiemenU  and  CliulkU. 
iMHil  thwi  is  tlio  object  of  U'imro.    Ho  who  hati 
laud,  is  siiid  to  bold  it  rather  thuu  Lo  own  it  (<•).    And 
in  etirly  times  after  the  Conquest  a  parcel  of  land  in 
any  person's  occupation,  witli  its  appurti>nant  rights 
in   the  way  of  conunon  pasturu  or  otherwise,   was 
iViiciufiit.      esptHiially  known  as  a  tenement;   a  term  then  used 
generally  in  the  mere  sense  of  a  holding  of  land  without 
any  reference  to  the  nature  of  the  tenant's  inten-st 
therein  (/).    It  must  not,  however,  be  supposed  tliat 
in  those  days  every  occupier  of  land  was  a  feudal 
U'liaiit.    Land  luight  bv  held  on  other  conditions  besides 
those  of  feudal  teiiiincy ;    and   the  most  important 
kinds  of  teuaney  w.ro  three.    A  man  might  have  u 
freehnldiiiy  of  land  (libcrum  kmnunttm),  a  holding  in 
villenug(!  (villenuyiuin),  or  a  Ictio  for  a  cerUiin  number 
or  tcrmol  years  (y).     A  freehoMing  of  Lmd  was  hild 
of  the  king  or  .sum.  mesne  lord  b\  (m>  s<-rvices,  that  is, 
by  sirviccs  five  from  servile  incidents  ;  mihUiry  Service, 
or  knight's  s.r\ia',   being  in  early   times  tiio  most 
imiKjrtunt  kiiul  of  service  b\    which  land  migiit  bo 
fnely  liild(A).     It  was  tho  fncholder  wiio  was  the 
feudal  tenant  of  laud.     To  hold  in  villenage  was  to 
hold  land  of  tho  fn-eholder  ou  condition  of  tho  per- 
formance of  villein  services,  which  were  chielly  services 
of  field   labour,  us   ploughing,  sowing,  reaping,  and 
mowing,  tho  amount  of  which  was  regulated  by  custom, 
and  which  often  incliuled  incidents  (♦)  then  regarded  as 
servile  (k).    To  hold  land  for  i  term  of  years  was  to  hold 


(e)  C<>.  Litt.  1. 

{/)  Bract,  fo.  77  b,  80 a,  207 n, 
208  b,  220,  263;  P.  &  M.  Hi»t. 
Eng.  I^w,  i.  215  &  n.  ('),  ii. 
J4fr-148. 

{g)  Uratt.  fo.  207  a. 

(A)  Hi->-  (,!lanv.  xii.  2, 3  ;  Brutl. 
fu.  7  I..  :.'»  b,  35,  3(i,  20Uh. 

('■)  Such  ax  the  iiirrchrt,  a  (Irif 
|Mid  li>-  till!  villciu  tcmiul  to  kib 


lord  for  the  pririlege  of  giving 
bis  child  in  marriage  ;  see  Vino- 
jrradoff,  Vill.  in  Eng..  153,  203 ; 
Pike.  Inlrud.  to  Y.  B..  15  Edw. 
111.  (R<,llt)  xerieif)  xv.  »q,  ;  P.  & 
.M.  Hint.  Eng.  \a^,  i.  rm. 

{k)  Bract,    fo.    7,    2«,   2«K»   a, 
2IIH  1.;   P.  &M.  lli>*t.  Eng.  Uw, 

I,  ;i;i7  «/. 
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wPFfl  markwHy  diffen^nt  with  n-nmat    fi«»   ♦     */' ''*'>°'*n«. 
protection  which  the  law  aixLH  *     J  !  ^   tho  vjll.n.g.lfn., 
*i.  .  anorUf'd   to   thn  t^n<i»f  .•    «*nn  con- 

the  pomeHioQ  of  bis  holding   a,u\  L     „  '"  tnMtwl  with 

freeholder  iniglit  alwav.  hr  nj     ''  .-       ''"fWMtHl  f^"""- 

cover  hi.  land  1^  31  '?   ,"r"°"  "'  I"*  «"  "'•■«»'- 

_,„ ,  „    .     ■  "J"'  ""'y  aWlirat  the  person  who  h.,1  Iwl*-' " 

wrongfully  lurned  or  kept  him  onl  of  it  l^!r„i  """D' 

any  one  who  had  »ub,;„„rir  °.'l  ''*°'''»'™' 

hind  by  whatever  ...eZ,  />  "    *?    ■"»""»«">"  of  the 

right  in  .„cu„z*:i't„  idh  r  r"',"r'""«  '"^ 

«i"..  t.y  U.e  hand,  of   I  rie        tl,^""'  ''  "*"""• 

j; ««„.. the j„dgn«nulr«!;  igit: 'rrro';' 
.r:arrr!;,o';rii:;tT^^^^^^^^ 

i"«ni-^/r;-t»Tir,r™rtt;v::,t 


i>nai{c. 


(')  Bnot.  fo.  ^0  a. 
161  mb-n»  317  b«..  327*2 


oH^m.  f   "L"*""*"*   with   hiH 

loM  «eenw  to  have  been  aUowed 
_-  protection  aa  tiras  due  to  him  bv 

«>»— «8,  where  an  atfaninblv  de.;     ffTT^*"*  *i'  •»'■  holding  onlv  bv 
•ccount  i.  al«.-  .#  .u!»™7  •*«'      the  force  o£  local  ciutom  •  and 

i-i'la,  f...  200;  Lite.  s«.  77.  172.' 

2 


i;'!^  Glwv.  .  7.  12.  13,  16. 
W.K.I'. 
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INTRODUCTORT   CHAPTER. 


Kant  ^'""^^^  ^'*''  »''fi'^'''''^fl  >"  ^^^^y  Iftw  fts  holding  possession 
for  years.  on  behalf  of  the  freeholder  as  his  bailiff,  and  was  never 
allowed  to  use  th.  freeholder's  remedies  for  disposses- 
sion (q).  Originally  he  had  no  remedy  in  case  of  his 
ejectment,  unless  he  held  under  a  covenant  (r)  with 
his  landlord.  If  so,  he  might  have  an  action  of 
covenant  against  his  landlord  in  case  he  had  been 
ejected  by  the  landlord  himself  or  any  one  claiming 
the  land  by  superior  title  ;  and  might  recover,  in  the 
former  case,  possession  of  his  holding  for  the  rest  of 
his  term,  if  unexpired,  but  otherwise  damages  only  (s). 
But  afterwards  special  actions  were  given  to  a  tenant 
for  years  against  any  person,  who  had  wrongfully 
ousted  him  or  acquired  possession  of  his  land  from  a 
wrongful  ejector.  And  though  at  first  it  was  doubted 
whether  these  actions  enabled  him  to  recover  anything 
but  damages,  in  the  reign  of  Edward  the  Fourth  it  was 
established  that  he  should  therein  recover  possession 
Remedies  for  of  his  holding  as  Well  (t).  The  owner  of  chattels  micht 
take  proceedmgs,  under  the  early  law,  to  obtain  th(> 
restitution  of  stolen  or  lost  goods,  into  whosesoever 
hands  they  came ;  and  in  these  proceedings  he  might 
either  accuse  the  possessor  of  his  goods  of  theft  or  sue 
him  civilly,  dropping  the  criminal  charge.  In  the 
latter  case,  however,  the  plaintiff  was  obliged  to  set 
a  money  value  on  his  goods,  on  payment  of  which  the 
defendant  would  be  absolved.  But  civil  proceedings 
of    Ibis    nature    very   soon   became    obsolete ;    and 


recovery  of 


<^'ovenant. 


Maitland,  Select  Pleas  in  Manorial 
Courts  (Selden  Society),  lixii. 
17,  22,  34,  37,  39,  16«,  173; 
Vinogradoff,  ViJl.  in  Eng.,  46, 
46.  70—74,  78—81;  P.  &  M. 
Hist.  £ng.  Law,  i.  340. 

(q)  Bract,  fo.  27  a,  44  b,  165  a, 
167  b,  190  a,  210  b,  431  b; 
Mirror,  ch.  6,  s.  1,  'So.  72. 

(r)  A  covenant  is  a  contract 
made  in  writing  authenticated 
by  the  seal  of  the  contracting 
party ;  Fleta,  fo.  130. 


(«)  Bract,  fo.  220  a ;  Bracton's 
Note  Book,  Case  1739 ;  Britt.  L  v. 
li.  ch.  33 ;  P.  N.  B.  146  L. 

(0  See  Bract,  fo.  220 :  Y.  B. 
30  Edw.  I.  282;  Fiti.  Abr. 
J!<jectione  Firmop,  P.  0  Rich.  II  • 

Y- B- 7  Edw.  IV.  6;  21  Edw.  iv: 
1  ;  F.  N.  B.  198,  220  F. ;  3 
Black.  Coram.  200,  201,  207- 
Boe  d.  Poole  v.  Errir.gton,  1  A.  & 
E.  750,  765-767;  p"  &  M.  Hist. 
Jing.  Law,  ii.  106  sq. 
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thenceforward  the  dispossessed  owner  of  goods  was  left 
to  be  protected  by  remedies,  in  which  he  could  either 
make  no  claim  but  for  compeasation  in  money,  or  in 
which,  though  he  might  claim  to  recover  his  goods, 
the  law  gave  no  process,  whereby  the  goods  them- 
selves could  be  attached  and  restored  to  him,  and  he 
could  recover  their  value  only,  if  the  defendant  refused 
to  render  them  (»). 

2.  Although  a  man  might  hold  land  freely,  though  Succession 
lie  held  for  his  life  only,  yet  land,  as  the  object  of  free  ****'  '''"*''• 
feudal  tenure,  was  especially  a  thing  in  which  a  man 
might  have  an  inheritance.    In  English  law  after  the 
Conquest,  an  estate  held  feudally  was  essentially  an 
hereditary  estate  (x) ;  it  is  to  express  an  estate  hereditary 
as  well  as  feudal  that  the  word  feodum  or  feudum  (fief 
in  French,  and  in  English  fee)  was  used  (//).    Land  Foe. 
held  freely  and  as  of  inheritance  (or  as  of  fee,  it  was 
said  (z))  passed  on  the  tenant's  death  to  his  Mr  ;  that  SucoeMion  to 
IS,  to  the  blood  relation  appointed  by  law  to  succeed  ^«-'^'"'''''*- 
him  according  to  the  legal  rules  of  the  descent  of  a  fee. 
Thus,  the  eldest  son  of  a  tenant  by  knight's  service 
succeeded  as  heir  to  the  land  of  which  his  father  died 
possessed.    And  the  heir  might  by  action  at  law  recover 
the  very  land  which  descended  to  him  as  his  inheri- 
tance, if  the  lord  of  the  fee  or  any  intruder  wrongfully 
kept  him  out  of  possession  (o).    By  the  common  law, 
moreover,  freeholds  of  inheritance  were  not  generally 
devisable  by  wiU ;  they  were  alienable  only  by  formal 
delivery  of  the  possession  thereof  in   the   tenant's 


II 

f 
I' 


(«)  See  Wma.  Pers.  Prop., 
6—21,  17th  ed.  In  the  year 
1864  the  law  was  altered,  and 
process  was  given  to  enforce  the 
return  of  any  chattels  wrongfully 
detained. 

.  («)  See  CSiatters  of  liberties 
issued  by  Henry  I.  at  his  corona- 
tion, cap.  2,  6 ;  Stubbs,  Select 
Charters,  100,  2nd  ed. 

(y)  Glanv.  i.  B,  vii.  10,  ix.  1, 


4,  X.  2,  3  ;  Bract,  fo.  13  b,  62  b, 
84,  180  a.  19C  b,  207  a,  263  b. 
268.434  o;  Britt.  liv.  2,  ch.  1, 
§2;  Litt.  8.  1;  Co.  Litt.  1  b: 
P.  &  M.  Hist.  Eng.  Law,  i.  213— 
214,  295  ;  Maitland,  Domesday 
Book  and  Beyond,  162. 

(«)  Bract,  fo.  263  b,  264  a  • 
Litt.  s.  10 ;  Co.  Litt.  17  b. 

(a)  Glanv.  vii.  3,  xiii.  2,  3 : 
Bract,  fo.  62  b,  252  ,^/. 
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T.I  term. 


Executor. 


To  villenago.  lifetime  (fc).  Tho  succession  to  a  holding  in  villenage 
after  tho  tenant's  death  was  not  a  matter  in  anj*  way 
regulated  by  law.  It  might  be  customary  for  a  son  or 
other  relation  of  the  tenant  to  succeed  him  as  heir  (c) : 
but  the  customary  heir  could  not  appeal  to  the  king's 
courts  against  any  infringement  of  his  customary 
right  (d).  The  interest  of  a  tenant  of  land  for  a  term 
of  years  was  reckoned  amongst  his  chattels  after  his 

To  chattels,  death  (e).  Now  the  law  of  succession  to  chattels  was 
based  on  principles  entirely  different  from  those  which 
governed  the  descent  of  a  fee.  A  man's  chattels,  as 
the  (objects  of  absolute  dominion  on  his  part,  were 
after  his  death  applicable  first  in  payment  of  his 
debts.  Of  any  surplus  wliich  remained  he  had  the 
power  of  disposing  of  a  reasonable  part  (/ )  by  will ; 
and  the  execution  of  such  a  will  was  committed  by 
law  to  those  persons  whom  the  testator  had  appointed 
for  the  pui-pose,  and  who  were  called  his  executors  (g). 
At  first  it  does  not  appear  tliat  a  man's  executors 
succeeded  to  more  than  the  residue  of  his  chattels  left 
after  payment  of  his  debts,  his  heir  being  liable  to  pay 
his  debts,  and  his  chattels  applicable  to  that  purpose 
in  the  hands  of  his  heir  (h).  But  afterwards  the  pay- 
ment of  their  testator's  debts  fell  into  the  executors' 
hands  as  well  as  the  distribution  of  the  surplus  of 
his  chattels  (i),  and  the  wliole  of  a  testator's  chattels 

widow  and  childmn  lost  their 
indefeasible  rights  to  a  share  of 
his  chattels;  and  now  anyone, 
though  a  husband  and  father, 
may  bequeath  the  whole  of  his 
chattels  to  whomsoever  he  will ; 
see  Wms.  Pers.  Prop.  476, 17th  ed. 

(g)  Glanv.  vii.  fi — 8;  Bract, 
fo.  60,  61 ;  P.  4  M.  Hist.  Eng. 
Law,  ii.  333  sij. 

(h)  See  Assize  of  Northamp- 
ton, c.  4  ;  Stubbs, Select  CJiarters 
151,  2nd  ed. ;  Glanv.  vii.  5—8  • 
Bract,  fo.  60,  61 ;  Seldcn,  IMtles 
of  Honour,  Pt.  II.  ch.  v.  $  21. 

(I)  See  Fleta,  fo.  126, 126, 135  ; 
Brilton.liv.  I,<tli.  2!t..«.  35  ;  Y.li. 


(6)  Glanv.  vii.  1,  6 ;  Brac^. 
fo.  39  b,  49  a. 

(e)  See  Maitland,  Select  Pleas 
in  Manorial  Courts  (Selden 
Socy.),  8, 13,  34,  37,  39, 123, 166, 
173;  Vinogradoff,  Vill.  in  Eni?. 
156, 169,  162, 172,  246  ;  P.  &  M. 
Hist.  Eng.  Law,  i.  362—364. 

(d)  See  Bract,  fo.  263,  271  a, 
272  a  ;  Britt.  liv.  3,  ch.  15,  §  2. 

(e)  Bract,  fo.  407  b ;  and  see 
fo.  131  a. 

(/ )  One  third,  if  he  had  wife 
and  child ;  one  half,  if  he  had 
wife  or  child;  otherwise  the 
whole  ;  Bract,  fo.  60  b,  61  a.  In 
pi'oce.sH  ol  time,  however,  a  uiau'u 
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devolved  upon  his  executors.    The  occlosiastical  courts 

had  jurisdiction  over  suits  relating  to  the  validity  or 

execution  of  a  will  (k).    And  if  a  man  died  intestate, 

the  administration  of  his  goods  was  committed  to  the 

church  (/),  and  perfoiined,  after  the  statute  31  Edw.  III. 

c.  11,  by  an  administrator  deputed  by  the  ordinary  (m)  Admiuktra- 

from  among  the  next  friends  of  the  deceased.    So  that  **"• 

the  chattels  of  one  who  died  intestate  devolved  on  his 

administrator  in   the   same   manner  as   a   testator's 

chattels  passed   to  his  executor.     The  interest  of  a 

tenant  for  a  term  of  years  was  considered  as  his  chattel 

and  therefore  devisable  by  will  (n).    And,  though  it 

seems  that  in  early  times  a  man's  heir  might  succeed 

to  land  given  for  a  term  of  years  to  him  and  his  heus  (o), 

yet  ultimately  the  law  of  succession  to  a  term  was 

assimilated  to  that  of  other  chattels;    and  it  was 

settled  that  the  interest  of  a  deceased  tenant  for  years 

should  pass  to  his  executor  or  administrator,  accortling 

as  ho  died  testate  or  intestate,  even  though  the  land 

had  been  given  for  the  term  to  him  and  his  heirs  (/;). 

Hero  we  may  notice  that  tho  devolution  of  the  surplus  Devolutiou 

of  an  mtestate's  chattels,  after  payment  of  his  debts  "'*;'«»'«''* 

is  yuite  different  from  the  descent  of  a  fee,  as  they  arc  " '         ''' 

divisible  amongst  hw  widow  and  children  or  next  of 

kin  in  the  manner  prescribed  by  a  sta  .uto  of  Charles 

II.  (g),  enforcing  a  mode  of  di^tribation  which  tho 


20&21  Edw.  1.374;  21  &  22 
^w.  I.  268.  6J8;  30  Edw.  I. 
15? '£\.*^H^''*- *=•>«•  Law.  ii. 

B  if  t?\^.'  ^^**'  'o-  *29,  430  : 
f.  «  M.  Hist.  Eng.  Law,  ii.  329 

sq. 

{t)  Bract,  fo.  60  b ;    stet.  13 

'.3^!  P-&M-Hi8t.  Eng.  Law, 
II.  j54  aq. 

(n»)  I.e..  "a  bishoji  or  any 
other  that  hath  ordinary  juris- 
uictiou  in  tausca  eccleiuastiual :  " 

ISO  I  the  adimniBtrator  of  au  in- 


testate's effects  was  appointed 
by  the  (jourt  of  Probate.  Since 
1876  he  has  been  appointed  by 
the  Probate  Division  of  the  High 
Court  of  Justice.  See  Wms. 
PeiB.  Prop.,  488.  489,  613—518, 
17th  ed. 

(n)  Bract,  fo.  131  a,  407  b; 
P.  &  M.  Hist.  Eng.  Law,  ii.  115. 
(o)  Bract,  fo.  220  b,  407   b, 
408  a  ;  Fitz.  Abr.  Covenant,  pi. 
28.  ^ 

(p)  Bro.  Abr.  Chattels,  pi.  (i ; 
Litt.  s.  740  :  Co.  Litt.  40  b. 

(?)  Stat.  22  &  23  Cur.  11.  c.  1(», 
uApluined  by  2'J  tir.  11.  c.  3, 
B.  25  ;   1  Jdc.  11.  f.  17,  B.  7. 
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Freeholds 
originally 
the  only  true 
property 
in  land. 


Hcreditu- 
mcntti. 


INXllODUCTOUY    CUAPTEU. 

occk'siiisticttl    courts    bud    previously    utUini»tt'd    to 
bt'curu  (r). 

Freeholdiiigs  of  luud,  then,  or  froo  touemiuts,  wero 
tho  only  kind  of  property  in  land  which  was  fully  re- 
cognised and  protected  by  the  early  common  law.  Tho 
word  "  tenement "  thus  acquired,  besides  its  general 
meaning  of  a  holding  of  land,  a  special  sense  in  which 
it  was  used  to  denote  a  free  tenement  only  («).  And 
the  words  "  1  <nds  "  or  "  lands  and  tenements  "  wero 
constantly  used  as  referring  to  freehold  lands  only  (0. 
Wo  that  property  in  the  times  of  tho  early  common 
law  was  classified  as  consisting  of  immoveable  thmgs, 
as  tenements  (meaning  free  tenements),  on  tho  one 
hand,  and  moveable  things,  as  chattels,  on  the  other  (w). 
As  anything  which  may  descend  to  the  heir  is  in 
English  law  called  a  hereditament  (x),  lands  and 
tenements  were  also  known  as  hereditaments.  And  tho 
expression  "  lands,  tenements,  and  hereditaments  "  was 
long  and  is  still  used  in  legal  documents  to  describe  pro- 
perty in  land,  as  distinguished  from  goods  and  chattels 
or  moveable  property.  But  as  by  early  law  freeholdings 
were  the  only  true  property  in  land,  when  a  man  spoke  of 
his  lands,  tenements,  or  hereditaments,  it  was  intended, 
primd  facie,  that  he  referred  to  his  freeholds  only  (y). 

(r)  See  1  Sir  T.  Raym.  497— 
499;  2  Black.  Comm.  615; 
P.  A  M.  Hist.  Eng.  Law,  ii.  367  sq. 

(»)  Magna  Charta  of  John, 
art.  34  ;  Stubbs,  Select  Charters, 
301,  2nd  ed. ;  state.  0  Edw.  I. 
0. 11, 12  ;  ISEdw.I.c.  1,3,4,0,10, 
32,41;tVj.  Litt.  Oa;  and  sec  P.  & 
M.  Hist.  Eng.  Law,  ii.  146—148. 

(t)  Charter  of  Liberties  of 
Henry  L,  art.  2,  4;  Stubbs, 
Select  Charters,  100,  101,  2nd 
ed. ;  Glanv.  vii,  1,  17  j  Magna 
Charta  of  John,  art.  4,  5,  9,  32 ; 
Stubbs,  Select  Charters,  297  gq., 
2nd  ed. ;  stats.  13  Edw.  I.  c.  18  ; 
18  Edw.  I.  c.  1 ;  25  Edw.  111.  st. 
6,  c.  2  ;  34  Edw.  IIL  c.  12. 

(")  Glanv.    X.    « ;      etat.    12 


Edw.  I.  c.  8,  10. 

(x)  Co.  Litt.  6  a  ;  Tomkiru  v. 
Jones,  22  Q.  B.  D.  699 ;  Re  Gosae- 
lin,  1906,  1  Ch.  120.  This  word 
seems  hardly  to  have  come  into 
use  before  the  reign  of  Edw.  IV.  ; 
see  state.  39  Hen.  VI.  c.  1  ;  I 
Edw.  IV.  c.  1,  ss.  4—6,  10,  14.  I 
have  not  found  any  earlier 
instance  of  ite  use  in  the  statute 

(y)Y.  B.  3  Hen.  VIL  25; 
Bro.  Abr.  Done  41,  Grantes  87 ; 
Shepp.  Touch.  91,  92 ;  Bote  v. 
BartlM,  Gro.  Car.  292;  Chay 
tmn  V.  Hart,  1  Ves.  271  ;  Thomp- 
son v.  Lawky,  2  Bos.  &  P.  303  ; 
1  Jarm.  Wills,  003.  664,  667  sq., 
4th  ed. ;  959  iq.,  6th  cd. 
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Skction  IV. 
OJ  Ileal  and  Vcrsomd  Actions  and  I'ropcrlij. 
To  rocapitulak.  th,-  points  of  contrast  botwoen"  land  ToinU  of 
iiiul  iuovoiibl(>  goods  or  chuttels  in  t-nrly  k\v  -—Land  '""'""* 
^vas  tho  object  of  foudul  tonurc.     The  largest  property  ^^7^^ 
winch  a  subject  could  hold  in  land  was  a  fee    which  ""'^ '""'• 
must  inevitably  descend  to  his  heir  if  ho  die.!  possessed 
thereof.     The  only  true  property  in  land  was  freehold 
for  free  tenements  only  were  specilically  recoverable' 
the  law  regardmg  the  possession  of  a  tenant  in  villen^ 
age  as  enjoyed  at  the  will  of  his  landlord,  and  that  of 
a  termor  as  matter  of  contract  rather  than  of  property 
Chattels  were  the  object  of  absolute  ownership.     They 
might  bo  disposed  of  by  will,  and  would  go  to  tho 
executor  or  administrator,  not  tho  heir.    But  they 
wore  not  specifically  recoverable,  except  in  criminal 
proceedings.    Tho  fact  that  originally  freeholds  were 
the  oiJy  property  specifically  recoverable,  is  the  reason 
why  they  canio  to  be  called  real  things.    For  tho  word 
mdm  English  law  is  used,  not  in  its  conunon  sease,  Mea.uugol 
m  which  it  u  opposed  to  sham,  or  imaginary,  or  ideal  T""^  «"' '" 
but  principally  to  convey  the  notion  of  tho  capability      " 
of  specific  restitution. 

The  terms  real  and  personal  were  first  applied  toltcaland 
actions  ;  and  were  afterwards  extended  to  things  and  P«««n»i 
property  with  the  meanings  which  they  had  acquired  *"*"""" 
m  connection  with  actioas.    Actions  in  English  law 
were  classified  as  being  either  real,  personal,  or  mixed. 
The  term  real  action  is  simply  a  translation  of  the 
expression  acti4i  realis  used  by  early  writers  on  English 
law  as  equivalent  to  the  term  actio  in  rem,  which 
Bracton  borrowed  from  Roman  law  (z).    Real  actions  Real  action,. 
in  iinglish  law  (a)  were  those  in  which  a  man  sought 


(«)  Bracton,  fo.  101  b,  150  b ; 
ilcta,  fo.  1.  ' 

(a)  In  Eogligh  law  real  avtioas 
were  distmguiahed  from  penonal 


by  the  different  nature  of  the 
nlief  afforded  thereby,  and  were 
not  ilat>ai&c-<i,  tm  were  tho  uclionea 
in  rem  vel  in  peraonam  of  liomao 
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Pcrsunal 
actiuUM. 


Mixed 
actions. 


Process  of 
execution. 


to  bo  reston-d  to  the  oujoyiuont  of  Homo  free  tenement 
of  which  ho  had  been  unjustly  deprived  (6).    The  mark 
of  a  real  action  ^as  that  therein  the  required  restitu- 
tion might  be  enforced  by  the  strong  hand  of  the  law 
dealing  directly  with  the  very  thing  claimed  ;  in  other 
words,  process  of  execution  (c)  might  issue  against  the 
thing  demanded  {in  rem).    The  successful  litigant  in  a 
real  action  could  have  the  king's  writ  commanding  the 
sheriff  to  put  him  in  possession  of  the  identical  holding 
in  respect  of  which  the  action  had  been  brought  (d). 
Personal  actions  were  brought  to  enforce  an  obligation 
imposed  on  a  man  personally  to  make  satisfaction  for 
a  breach  of  contract  or  a  wrong  ;  in  other  words,  they 
wore  brought  to  obtain  pecuniary  compensation  for 
a   violation   of  right— what   the   English  law   calls 
damages  (e).    Mixed  actions  were  those  in  which  a 
claim  for  damages  was  made  along  with  a  claim  for 
tho  specific  recovery  of  some  tenement  (/).    Now  it 
was  established  in  Bracton's  time  that  specific  restitu- 
tion could  only  be  obtained  in  actions  for  the  recovery 
of  imiuoveablo  things  or  tenements.    In  civil  proceed- 
ings for  the  recovery  of  moveable  things,  the  defendant 
might  absolve  himself,  as  we  have  seen,  by  payment 
of  their  value  in  money.    Actions  for  the  recovery  of 
moveable  things  were  accordingly  numbered  amongst 
personal  actions  ;  for  damages  only  could  be  recovered 
with  any  certainty  therein  (g).    Keal  actions  then  being 


Jaw,  according  to  the  nature  of 
the  right  therein  asserted  ;  see  an 
article  by  the  present  writer  in 
L.  Q.  R.  iy.  394  ;  P.  &  M.  Hist. 
£ng.  Law,  ii.  568. 

(6)  See  ante,  p.  17, 

(c)  Process  of  execution  is  the 
process  of  law  whereby  the  execu- 
tion of  the  judgment  of  a  court 
of  law  is  obtained ;  and  con- 
sists in  issuing  a  writ  to  tho 
sheriff  (see  ante,  p.  17),  com- 
iimnding  him  to  cause  such 
things  to  be  done  as  shall  give 
fffcct  l<i  till-  jml^'incnt  ;  set; 
Uluck.  t'-jmm.  iii.  412,  iv.  403 ; 


R.  S.  C.  1883,  Order  XLII.  and 
App.  G.,  H. 

(rf)  Ghinv.  i.  7,  12,  13,  16,  18, 
21,  31,  ii.  3,  4,  19,  20,  iii.  3—6, 
9,  xiii.  7—9,  32—39 ;  anU,  p.  17. 

(e)  See  Bract,  fo.  102,  114  b  • 
Idtt.  88.  492,  502,  603 :  Co.  Litt! 
288  b,  289  a  ;  Black.  Comm.  ii. 
438,  iii.  117;  Bac.  Abr.  tit. 
Damages,  Trespass. 

(/)  Bract,  fo.  102  b,  114  b; 
Britton,  liv.  3,  eh.  7,  §  1. 

{g)  See  Glanv.  x.  13 ;  Bract, 
fo.  102  b ;  Tcrmes  do  la  Ley,  tit. 
Action  mixt;  3  Black.  (;umm. 
146.  413  ;  unte,  p.  18. 
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for  the  Hpecific  recovery  of  lands  or  teiieiuonts,  and 
personal  actions  for  the  recovery  of  damages,  actions 
were  said  to  b»  or  to  sound  in  the  realty  or  in  the 
persoiMUy,  according  aa  the  relief  afforded  therein  wore  Itcalty  ,i...l 
the  specific  recovery  of  some  thing  by  process  of  oxe-  P<"*">*''y- 
cution  issuing  against  the  very  thing  demanded,  or 
the  recovery  of  damages  against  the  person  of  a  wrong- 
doer (A).    The  word  realty  was  also  used  to  denote 
things  recoverable  in  the  realty,  or  specifically  ;  that  is, 
lands  and  tenements  (t).    Such  things  were  also  called 
things  real  (/c).    Things  recoverable  in  the  personalty.  Things  real, 
or  by  action  and  process  against   the  person  who 
wrongfully  withheld  thorn,  as  moveable  goods,  debts, 
damages,  and  the  like,  were  termed  things  personal  (i).  'i'hinga  pur- 

aonaJ. 

Originally,  as  we  have  seen  (»»),  freeholds  were  the  Realty 
only  things  specifically  recoverable  in  the  King's  Court ;  ?*iw'val«nt  to 
all  that  could  be  included  in  "  the  realty."    Thas  thJ         '''" 
word  realty  camo  to  be  used  as  denoting  the  free- 
hold (n).    After  this,  those  interests  in  land  which  ciiatMs  mil 
were  reckoned  as  chattels  were  distinguished  by  the  ""**  i^reonul. 
name  of  chattels  real,  because,  it  was  said,  they  con- 
cerned the  realty  ;  while  the  name  of  chattels  •persoiud 
was  given  to  moveable  goods,  "  because  for  the  most 
part  they  belong  to  the  person  of  a  man,  or  else  " 
(which  seems  the  better  reason)  "  for  that  they  are  to 
be  recovered  by  personal  actions  "  (o).    As  freeholds 
descended  to  tl'.o  heir,  while  chattels  passed  to  the 


(A)  Britt  lir.  >,  ch.  1,  Lv.  3, 
ch.  7;  Litt.  88.  315,  316,  492, 
503  ;  Co.  Litt.  195  b,  286  »,  288  b. 
289  a;  Y.  B.  3  Jklw.  IV.  13. 

(•)  Litt.  8.  500;  Co.  Litt.  19  b, 
20  a,  118  b. 

(k)  Co.  Litt.  288  b. 

(I)  Litt.  S8.  490,  497  ;  Y.  B.  21 
Mw.  IV.  83,  pi.  38  ;  Co.  Litt. 
198  a,  288  b.  It  docs  not  appear 
tliat  the  term  thingH  pcrxonal  was 
BO  used  an  to  include  chatU'ls 
rc.il ;  oco  Wontwortii  8  Oflico  of 
au  LjLouutor  (cd.  1041),  Tab.  1. 


oh.  4.  10,  pp.  04,  70,  130—132 ; 
Cro.  Car.  293. 

(to)  Ante,  p.  17. 

(»)  See  Litt.  ».  500 ;  Co.  Litt. 
20  a  ;   5  Rep.  105  b. 

(o)  Co.  Litt.  118  b;  see  Old 
Tenures,  fo.  2  b ;  Litt.  ss.  281, 
319—324,  365;  1  RoUe  Abr. 
Executor  (H.  1).  It  is  worthy 
of  not<;  that  chattels  real  were 
things  specifically  recovcraWc  ; 
H,.o  l\j.  Litt.  43  h,  !!(<» ;  Hjk-,  Abr. 
Cuardiau  ( T) ;   ttiUc,  p.  18. 
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iNTKuoucruity  ciiAi'run. 


Umo  of  tlio 
tcrnu  real 
and  personal 
tatatr. 


Heal  licredi- 
tanicnU. 


Cbsnge:!  in 
national 
wealth  and 
land  laws  by 
Charles  ll.'u 
time. 


AboUtion  of 

mihtary 

tenures. 


t'Xicutor,  tlu-  iiutluu  of  lUhci-nt  to  tlii'  lu-ir  bocuino 
uHsociutcil  with  tho  ruulty,  uh  wfU  as  tho  idea  of  luiid 
spociiically  rocoverobk) ;   mid  tho  incident  of  pussiug 
to  tho  exi'cutor  became  u  chumcteristic  of  tho  powon- 
alty.    So  that  in  later  tiincs,  when  men  began  to 
doHcribo  property  uh  consisting  of  real  and  personal 
i-Htate  instead  of  by  the  old  terms  lands,  ktienieiits,  and 
herediUmenls  and  goods  and  chattels  (p),  only  tlungs 
iidieritable  as  well  uh  specifically  recoverable,  only  real 
hereditaments,  in  fact,  wnv  classed  as  n-al  estate  ;  and 
chatteb,  whether  real  or  pereonal,  were  considtrod  as 
l)ersonal  estate  rather  on  the  groiuid  of  their  passing 
to  the  executor  than  with  refen-nce  to  the  question, 
how  far  they  wero  specifically  recoverable  (g)     It  does 
not  appear  that  tho  exprissions  real  and  personal  estate 
camo  into  common  use  much  earlier  than  tho  reign 
of  Charles  II.  (r).    By  that  time  gri'at  changes  had 
occurred  both  in  tho  character  of  tho  national  wealth 
and  in  our  land  Liws.    Tho  development  of  modem 
couuuerco  and  modern  capital  had  commenced.    Pay- 
ment for  services  was  no  longer  made  hi  tonus  of  knd, 
but  in  money.    Tenure,  the  relation  between  feudal 
landlord  and  tenant,  while  K-mauihig  in  form,  had 
greatly  diminished  in  real  importance  ;  the  freeholders 
of  land  had,  in  fact,  secun^d  all  the  advantages  of 
absolute   ownership,   except   tho   form.    By   an   Act 
passed  at  the  restoration  of  King  Charles  II.  military 


(p)  See  ante,  p.  22. 

(3)  See  Cro.  Car.  62  ;  1  Ch.  Ca. 
10 ;  Davis  V.  OMg,  3  P,  W.  20, 
28  ;  Whitaker  v.  Ambkr,  1  Eden, 
151,  152. 

(r)  Mention  is  found  of  per- 
sonal estate  and  also  of  real 
estate  in  reports  of  cases  decided 
in  Chancery  in  the  time  of 
Charles  I. ;  see  1  Ch.  Rep.  15, 25, 
42.  71,  73,  82  ;  Cro.  C«r.  62.  In 
Charles  II. 's  reign  the  terms  real 
and  personal  estate  were  in 
common  use  in  wills  and  in  the 
Court  of  Chancery  ;  see  I  Ch.  Ca. 
1«,  !»1;  1  Vem.  3,  15,23,30,30, 


134,  216,  271.  By  the  commis- 
sion of  sequestration,  which  was 
part  of  tho  process  then  issued 
against  persons  who  acted  in 
contempt  of  the  orders  of  the 
Court  of  Chancery,  the  seques- 
trators were  authorized  to  take 
and  keep  in  sequestration  all  the 
real  and  personal  estate  of  the 
party  in  contempt ;  see  Hide  v. 
Pettit  (1667),  1  Ch.  Ca.  91; 
Brown's  Tutor  in  Chancery 
(1088),  pp.  341,  361;  Iraxis 
Alma)  Curias  Ctncellaria)  (1004), 
S'J-ai. 
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tuuuntt  hud   bet'ii  liimlly  ubolulivd  («) ;    u  imnsuro 
which   rt'lit'vwd  fn'ohoUlers  from  uU  the  opprifisivo 
iuoidentii  of  foudul  tonuri',  und  ruducod  to  u  minimun 
the  interests  of  lords  in  their  frceholding  touuuts' 
lauds.    The  suniu  Act,  too,  extended  to  liinduvvnera 
gunerully  the  full  Uborty  of  disposing  of  their  fees  by 
will,  a  privilege  before  enjoyed  only  by  the  more 
favoured  classes  among  them  (<) ;  though  free  power 
of  alienation  inter  vivos  had  been  much  earlier  ob- 
tained (m).    And  while  u  freehold  in  fee  had  come  to 
be  woU-nigh   equivalent  to  absolute  property,  other 
forms  of  property  in  knd,  besides  fa-ehold,  had  ac- 
quired full  recognition  and  protection  in  law.    Tenure 
in  villenage,  as  such,  had  become  extinct,  but  had 
given  rise  to  the  customary  tenure  known  as  coi»y-  CopyiioJd. 
hold.    And  the  right  of  the  copyholder  to  maintain  or 
recover  possession  of  bis  holding  as  against  all  others 
had  become  enforceable  by  the  law  of  the  laud  (x). 
As  wo  have  seen  (j/),  the  leaseholder  had  acquired  u 
similar  right.    80  that  copyhold  and  leasehold  interests 
iu  land  had  conio  to  bo  true  property  in  land  as  well 
as  freeholds.    When,  therefore,  men  began  to  speak 
of  all  their  valuable  rights  as  their  estate  (z),  antl  to 
classify  their  estate  as  real  or  personal,  property  Wiu* 
uo  longer  contained  in  the  simple  forms,  wliicl    iiad 
rendered  possible  the  early  classification  of  immove- 
able   tenements    and    moveable    chattels  (a).     And 
questions  arose,  on  which  side  of  the  line  the  newer 
forms  of  property  should  be  ranged.    The  term  real  ft-         <    ■ 
estate  seems  to  have   been  considered  as  referring 
primarily  to  freeholds  ;   yet  it  was  thouglit  to  be  an 


(»)  Stat.  12  Car.  II.  c.  24. 

(()  Tenanto  of  fees  held  in 
gavelkind,  of  in  burgage  where 
there  was  a  custom  to  devise  the 
land ;  and  tenants  in  Bocaee  by 
stats.  32  Hen.  VIII.  c.  1.  aud 
34  &  35  Hen.  VIII.  c.  0,  which 
auo    empowered     tenants     by 


knight's  service  to  dispose  of 
two-thirds  of  their  fees.  See 
ante,  p.  19 ;   and  post,  eh.  x. 

(u)  By  stut.  18  Edw.  I.  c.  1. 

(X)  See  post.  Part  111. 

(y)  iico  ante,  p.  18. 

(z)  See  ante,  pp.  8,  2C. 

(a)  Ante,  p.  22. 
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118  real  or 

lUTHUIlal. 


tjpt  w(.nl  to  dincribe  copyholdH  iilso,  when-  an  iiil.-n- 
<i«n  tc  tiicludc  them  could  Ik-  indrrod  (o).  For  copy- 
liolds  aro  lands  transinissiblc  to  hoiw :  since  tlio 
copyholder  uioy  by  custom  recogniHt'd  in  law  have  an 
t'statf  inluritiiblo  by  his  customary  heir,  as  the  ttvv 
holdor  may  have  an  cKtato  inheritable  by  his  heir  at 
common  law.  Jjy  modem  statutes,  copyholds  have 
Ixj-n  further  assimilated  to  fncholds  as  regards  the 
incidents  of  cwnership  (c) ;  and  they  are  now  pbinly 
held  to  Im"  included  in  real  property  or  estate  (d). 
Lease-holds,  however,  though  said  to  be  chattels  real 
as  iM'ing  derived  out  of  real  estate,  were  not  permitted 
to  rise  beyond  their  chattel  origin  and  to  nink  as  R-ai 
estate  (v) ;  devolvin/j  upon  the  ex»'CUtor,  not  the  heir, 
they  fell  into  the  class  of  personal  estate  (/). 

Li  modern  tijues  then,  a  man's  property  or  estate 
Oaeuning  his  valuable  things  (g))  is  classified  as  real 
or  personal.  Things  which  aro  specifically  recover- 
able, and  wont  at  common  law  to  the  heir,  or  real 
hereditaments,  aro  real  estate.  Personal  estato  com- 
prises all  chattels,  which  go  to  the  executor  (/{),  bo 


(6)  Sti)  Umilh  V.  Baker,  1  Atk. 
a«5  ;  Ilhelt  V.  Beane,  1  Vcn.  216  ; 
Bi/fis  V.  Byas,  2  Ves.  164 ;  Dod 
V.  Dod,  Anibl.  274;  Beid  v. 
HKergoU,  10  Ves.  370,  378  ;  Judd 
V.  Pratt,  15  Vcs.  300 ;  Church  v. 
Mundp,  ib.  396  i  Torre  v.  Brown, 
5  H.  L.  C.  56i5,  671. 

(c)  By  8tet.  66  Geo.  III.  c.  192, 
copyholds  were  made  deviaable 
by  will  without  the  formalities 
previously  necessary ;  and  by 
8tat«.  3  &  4  Will.  IV.  c  104, 
1  &  2  Vict.  c.  no.  8.  11,  they 
were  made  liable  to  be  taken  to 
satisfy  their  owner's  debts ;  a 
liability  which  had  previously 
attached  to  them  only  in  the 
case  of  his  bankniptoy  ;  stat.  13 
Eliz.  c.  7, 1".  2. 

(d)  Doe  d.  Clarke  v.  Ludhm, 
7  lling.  275  ;  Edwimld  v.  Barncis, 
•i  liiiig.  N.  C.  252;  Ihcvcs  V. 
Baker,  18  Ucuv.  372,  382  ;  Torre 


v.  Brown,  5  H.  L.  C.  665.  674  ; 
Seaman  v.  Wooda,  24  Bcav.  372. 

(e)  Holt,  C.  J.,  CounleM  of 
Bridgewaler  v.  Duke  of  Bolton, 
6  Mod.  106,  107  ;  Hardwicke.  C, 
HmUh  V.  Baker,  1  Atk.  386.  386  ; 
Whitaker  v.  AmhUr,  1  Eden, 
151  ;  Parker  v.  JUarehant,  5 
Man.  &  Gr.  498,  2  Y.  &  C.  C.  C. 
279 ;  Turner  v.  Turner,  21  L.  J. 
Ch.  843 ;  Swift  V.  Swift,  I  He  O.. 
F.  &  J.  160. 173  ;  Bu^rv.  Butler, 
28  Ch.  D.  66. 

(/)  i<«  V. //afc,  1  Ch.  Ca.  16 ; 
Davia  v.  Oibba,  'i  P.  W.  26  ; 
Thompson  v.  Lawley,  2  B.  ft  P. 
303  ;  Preacotl  v.  Barker,  L.  R. 
9  Ch.  174,  190.  But  at  first  a 
ioaso  seems  to  have  been  con- 
sidered a  real  thing  rather  than 
!i  personal  thing  :  Boac  v.  Bart- 
1:11,  Cro.  Cur.  292,  293. 

(</)  AhU,  pp.  4—0. 

(/()  it  may  be  mentioned  that 
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they  chiitttLs  real,  that  is,  chattol  iutcn-sts  in  Imd,  (.r 
chattels  personal,  namoly  moveable  goods  ami  other 
things,  for  the  withholding  of  which  damages  only  an» 
recoverable.    Here  wo  must  notice  that  the  conii.u)n 
law  rule  of  descent  to  the  heir,  which  was  characteriMtio 
of  real  estate  (i)  has  boon  modifiod  by  statute.    Uiidor  Th«  I*n.l 
the  Ijand  Transfer  Act,  1897  (fc),  a  man's  real  ostato  now  fS,^"  ^''' 
devolves  upon  his  executors  or  adnunistrators  in  the 
same  manner  as  a  chattel  real  (t),  and  may  be  soKl  by 
them  to  satwfy  his  debts,  as  his  chiittoti  may  (wi) ;  but, 
subject  to  these  incidents,  the  title  of  the  heir  to  succeed 
to  bis  ancestor's  realty  is  not  taken  away,  the  executor 
or  administrator  being  bound  to  convey  the  same  to 
the  heir,  if  not  required  to  satisfy  debts,  or  testamentary 
or  administration  expenses.     So  that  the  beneficial 
inte  -est  in  a  man's  real  estate  still  passes  to  his  heir 
upon  his  death  and  intestacy,  and  does  not  go  to  those 
entitled  to  his  personalty  under  the  Statutes  of  Dis- 
tribution (n).    And  if  a  man  devise  his  real  estate  by 
his  will,  it  will  by  the  same  Act  novortheless  devolve 
upon  his  executors  or  administrator  in  the  first  instance 
as  if  it  were  a  chattel  real;    but  the  devisee  retains 
the  like  beneficial  interest  as  the  heir  has  in  case  of 
intestacy,  and  has  the  same  right  to  require  the  estate  to 
be  conveyed  to  him,  if  not  wanted  to  pay  the  testator's 
debts  or  testamentary  expenses.    It  may  be  noted  that 
personal  estate,  as  well  as  real,  now  includes  many 
forms  of  property  which  were  unknown  to  the  early 
Ivw,  such  as  stock  in  the  public  funds  and  shares  in 


there  is  such  a  thing  as  a  personal 
hereditament,  a  thing  recoverable 
in  the  personalty,  but  going  to 
the  heir,  not  the  executor ;  of 
which  an  annuity  granted  to  a 
man  and  his  hoirs,  and  not 
charged  on  any  land,  is  an  in- 
stance. Such  things  are  held  to 
be  mduded  in  personal,  not  i«ttl, 
eutate.  Sw  Y!  B.  21  Edw.  IV. 
83.  Pl.  38  ;  ■  Earl  of  .Stafford  ». 
turtle!,,  2   VfM.   171 


Aiiliin  V. 


I>aljf,  4  B.  &  A.  89 ;  Badburn  v.  Personftl 
Jervis,  3  Bcav.  460,  461.  hSu 

(0  Ante.  pp.  19.  22,  20.  ^^ 

(*)  Stet.  80  &  61  Vict.  c.  05, 
Part  I.,  applying  only  to  cases 
of  death  after  the  year  1897,  anil 
not  extending  to  legal  intcreHts 
in  copyholds. 

(I)  AnU.  pp.  20,  21. 

(m)  See  pogf.  Part  I.,  ih.  ix. 

(»)  These  are  tiie  statutes 
mentioned,  ante,  p.  21,  <t  n.  {t,). 
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of  pernonal 
property. 


Modnm  forms  joint  stock  Companies.  ThoHo  modern  forma  of 
property  were  in  most  cases  created  or  sanctioned  by 
Act  of  Parliament,  and  it  was  generally  declared  that 
they  should  be  considered  as  personal  estate,  and 
should  go  to  the  executors  or  administrators,  not  the 
heirs,  of  the  parties  entitled  to  them  (o).  Government 
stock  has  also  been  judicially  declared  to  be  of  the 
nature  of  a  mere  right  of  action  in  the  personalty  {p). 
By  later  decisions,  a  share  in  a  joint  stock  company 
has  been  ascertained  to  be  a  riglit  of  the  same  kind  {q), 
a  mere  right  to  share  in  the  profits  of  the  company, 
and  not  to  be  an  interest  in  land,  though  the  company, 
bo  landholders  (r). 

It  has  been  previously  mentioned  that  things  are  in 
English  as  in  Eoman  law  distinguished  as  corporeal 
or  incorporeal  (s).  In  our  law  this  classification  is 
pai-tii '  larly  applied  to  hereditaments.  Corporeal  liero- 
(litanients,  the  land  in  the  freeholder's  possession,  are 
contrasied  willi  hicorporeal  hereditaments,  mere  rights 
to  or  over  land,  which  is  in  another's  possession  (t). 
For  example,  a  right  to  enjoy  land  in  fee  upon  tlio 
determination  of  the  interest  of  another,  who  is  in 
possession  thereof  for  his  life  or  for  a  term  of  years, 
is  a  mere  right  regarded  in  kw  as  an  incorporeal 
thing  (u).     So  is  the  right  to  enjoy  in  fee  land,  of 


Ilorodita- 
inents,  cor- 
poreal, or  in- 
corporeal. 


(o)  See  Wins.  Pers.  Prop.,  40 
—43,  &  n.  (<),  315,  327,  328,  338, 
17th  eti. 

( p)  Dundaa  v.  Duten*,  1  Ves. 
jun.  196,  198  ;  Wildnmn  v.  WiU- 
man,  9  Ves.  174,  177;  R.  v. 
Capper,  5  Price,  217,  263,  264. 

(q)  Humble  v.  Milehell,  11  A. 
&   E.   206 ;    Colonial  Bank   v. 
Whinnty,  30  Oh.  D.  261,  286   11 ' 
App.  Cas.  426,  430,  446,  447. 

(r)  BUgh  V.  Brent,  2  Y.  &  C. 
268,  294  ;  Sparling  v.  Parker,  9 
Beav.  450  ;  Waker  v.  Milne,  11 
Bcav.  507  ;  Myers  v.  Perigal,  2 
Ite  (!.  M.  &  G.  599,  620,  621  ; 
Kdwardo  v.  Hall,  fi  IK  V..  M.  & 
O.  74;  Knlteistle  v.  Ihivii,  h.  R. 


4  Eq.  272.  But  shares  in  the 
New  River  and  in  one  or  two 
more  of  the  older  companies  are 
real  estate  ;  see  Drybutler  v.  Bar- 
tholmnew,  2  P.  VV.  127 ;  Bueke- 
ridge  v.  Ingram,  2  Ves.  jun.  652  ; 
St.  2  Edw.  VII.  c.  41,  s.  9  (7). 

(»)  Ante,  p.  4. 

(<)  Bract,  fo.  62,  220  b,  221 ; 
Britton,  liv.  2,  ch.  2,  §  1  ;  and 
see  an  article  by  the  writer  in 
L.  Q.  R.  xi.  223—230. 

(u)  Bract,  fo.  3  a,  7  b,  31,  39  a, 
160  a.  264  b  ;  Britt.  liv.  2,  ch.  2, 
§  1,  ch.  9,  $$  1,6;  Fleta,fo.201 ; 
Litt.  ss.  444,  445,  450,  4(i5,  532, 

n33,  .")ti7-  n7.'i,  fam-  his. 
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which  another  is  wronfifnlly  in  possession  {x).  Other 
instances  of  incorporeal  hereditaments  are  a  right  of 
common  of  pasture,  which  is  the  right,  enjoyed  in 
common  with  others,  to  depasture  cattle  on  another's 
land  ;  a  rignt  of  way  over  another's  land  ;  a  rent 
granted  to  a  man  and  his  heirs  to  issue  out  of  another's 
land  ;  and  an  advowson,  which  Is  the  perpetual  right 
of  presentation  to  an  ecclesiastical  b(>nefice  (y).  The 
contrast  is  between  the  estate  of  one,  who  Ls  possessed 
Ox  the  land,  the  tangible  thing,  and  that  of  a  man 
who  has  the  mere  right,  tlie  intangible  thing,  without 
possession  of  anything  tangible  («).  The  distinction 
between  corporeal  and  uicorporeal  hereditaments  was 
emphasised  by  a  difference  in  the  mode  of  alienation. 
The  former  were  at  common  law  alienable  hy  feoffment,  Feoffment, 
tluit  is,  by  gift  of  a  fee  or  feudal  estate,  coupled  with  ^'.^^  ^'^'"''>' "' 

T  t  •     •  r  lit.  .  Hl'ISln. 

hvenj  of  seism,  or  formal  delivery  of  possession  (n). 
And  such  rights  over  others'  lands  as  appertained  to  a 
liolding  of  land  were  transferred  with  it  hy  delivery  of 
tlie  possession  of  the  holding.  Thus  a  right  of  way  or 
of  common  enjoyed  in  respect  of  any  land,  or  an  advow- 
son enjoyed  in  right  of  the  possession  of  a  manor  would 
pass,  without  express  mention,  by  delivery  of  posses- 
sion of  the  land  or  manor.  But  if  it  were  desired  to 
alienate  any  incorporeal  hereditament  alone,  apart 
from  the  possession  of  any  land,  then,  as  such  things 
are  incapable  of  ilelivery,  other  means  of  transfer  had 
to  be  employed  (b).  The  most  obvious  of  these  was 
writing;  which  accordingly  came  to  be  necessary 
to  the  transfer  of  incorporeal  hereditaments  by 
themselves  (c).  While  therefore  corporeal  hereditaments 

ix)  Bract,  fo.  262  b,  434  b- 
Litt.  H.  466.  521,  531,  534 ;  Cj. 
Litt.  369  a. 

(2^)  Bract,  fo.  52  b,  53  a.  222  • 
Uritt.  liv.  2,  ch.  3,  §  13,  ch.  10. 

(?)  See  atUe,  p.  5. 

(a)  tilanv.  vii.  1  ;  Bract,  fo. 
3!t  b ;  Britt.  liv.  2,  ch.  2,  §  10  • 
Litt.  89.  56,  69,  70  ;  (Jo.  Litt.  0  a. 


48  a. 

(6)  See  Bract,  fo.  52  b— 65  b. 
102,  222  a ;  Britt.  Uv.  2,  ch.  8^ 
S  4,  oh.  10.  §  15  ;  Litt.  88.  183, 
184  ;  Cb.  Litt.  121  b  ;  P.  &  M. 
HiKt.  Eng.  Imw,  ii.  131,  137. 

(c)  See  Brit.  liv.  2,  ch,  .3,  <j  l:{, 
ch.  2;{,  §  S. 
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were  long  transferable  by  mere  delivery  of  possession 
■without  any  written  words,  the  proper  mode  of  dis- 
posing of  incorporeal  hereditaments  alone,  according 
to  the  common  law,  was  by  delivery  of  a  sealed  (d) 
writing  or  deed  of  grant.  Hence,  corporeal  heredita- 
ments were  said  to  lie  in  livery  (that  ii,  delivery), 
incorporeal  in  grant  (e).  We  may  note  that  such  incor- 
poreal hereditaments  as  a  right  of  common  or  of  way, 
a  rent  or  an  advowson,  were  specifically  recoverable  by 
the  common  law(/),  and  were  therefore  included  in 
the  realty  as  well  as  corporeal  hereditaments  {g). 


Real  and 

chattel-real 

property. 


We  have  now  seen  that  property  in  land  is  not  all 
real  property,  but  is  either  real  or  chattel  real ;  and 
that  copyholds  as  well  as  freeholds  are  now  included 
in  real  property ;  while  leaseholds  are  the  most  im- 
portant chattels  real.  But  to  enjoy  the  highest  and 
most  beneficial  form  of  landowning  known  to  the  law, 
one  must  have  a  freehold  in  fee  (/t).  Copyhold  and 
leasehold  estates  in  land  are  less  advantageous,  as  tin* 
reader  will  discover.  Copyholds  and  chattels  real  are 
moreover  interests  in  land  derived  out  of  the  estate  of 
the  freeholder  (t),  for  there  is  no  land  without  a  free- 
holder. For  these  reasons,  it  ii  proposed  here  to 
examine  first  freehold  estates  in  land,  leaving  the 
subject  of  copyholds  and  leaseholds  for  subsequent 
consideration.  And  we  will  begin  by  inquiring  into 
tlie  case  of  those  freeholders  who  have  estates  in  hvnd 
in  possession,  or  corporeal  hereditaments  (ft). 


(d)  Sealing  was  required  by 
the  common  law  as  a  guarantee 
of  authenticity.  Therefore  when  - 
ever  the  common  law  requires 
anything  to  be  evidenced  by 
writing,  a  sealed  writing  is  re- 
quired ;  Fleta,  fo.  130. 

(«)  Litt.  S8.  183,  541.  542,  551, 
«I8.  028  ;  f!o.  Litt.  ft,  121.  .307  n. 


(/ )  See  Glanv.  iv.,  zii.  13,  xiii. 
18,  37  ;  Bract,  fo.  220  b— 232  b, 
237  b  »q.,  432  a  ;  Britt.  liv.  2,  ch. 
23,  §  1 ;  Litt.  88.  233,  236. 

(g)  See  ante,  p.  25 ;  Co.  Litt. 
20  a. 

(h)  Litt.  BS.  11,  293. 

(«')  See  ante,  p.  16. 

(k)  Ante,  p.  30. 


(   aa   ) 
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PART  I. 


OP   CORPOREATi  HEREDITAMENTS. 


Before  proceeding  to  coasider  the  estates  which  Terras  of  the 
may  he  lield  in  corporeal  hereditaments  or  landed'**' 
property,  it  is  desirable  that  the  legal  terms  made  use 
of  to  designate  such  property  should  h.>  undeistood  ; 
for  the  nomenclatunt  of  the  law  differs  in  som»!  respects' 
from  that  which  is  ordinarily  employed.    Thus  a  house 
is  by  lawyers  generally  called  a  messuage  ;  and  the  term  A  me.«uage. 
messuage  was  formerly  considered  as  of  more  extea-<ive 
import  than  the  word  house  (a).    But  such  a  distinc- 
tion is  not  now  to  be  relied  on  (b).    Both  the  terms 
messuage  and  house  will  comprise  adjoining  out-build- 
ings, the  orchard,  and  curtilage,  or  court-yard,  and, 
according   to    the   better   opinion,    these   terms   will 
include   the  garden  also  (c).    The   word   teiiement  is  Teneraont. 
often  used  in  law,  as  in  ordinary  language,  to  signify 
a  house :    it  is  indeed  the  regular  synonyme  which 
follows  the  term  messuage;    a  house  being  usually 
described  in  deeds  as  "all  that  messuage  or  tene- 
ment."   But  the  more  comprehensive  meaning  of  the 
word  tenement,  to  which  we  have  before  adverted  (d). 


(a)  Thomas  v.  Lane,  2  Ch.  Ca. 
26;  KeUw.  67. 

(6)  Doe  d.  GletnenU  y.  CoUint, 
2  T.  Rep.  498.  602;  2  Jarm. 
WiUs.  I2ft2,  6th  ed. 

(c)  Shep.  Touch.  M ;  Co.  Litt. 

5  b,  n.  (1);   Smitktan  y.  Cagt, 

Cro.    Jac.    S26;     Groavenor    v. 

UampHead     Junction     Railway 

W.R.P. 


Company,  1  De  G.  &  J.  440; 
Gole  v.  WeH  London  and  Crystal 
Palace  Bailivay  Company,  27 
Beav.  242;  Steele  v.  MidMnd 
Railway  Company,  L.  R.  1  Ch. 
275;  A.a.  V.  Reynolds,  1911,  2 
K.  B.  888.  916-918  ;  Re  Willis, 
1911,  2  <'h.  563.589. 
(d)  Ante,  pp.  16,  22, 
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is  still  attached  to  it  in  legal  interpretation,  whenever 
Land.  the  sense  requires  (e).    Again,   the  word  land  com- 

prehends in  law  any  ground,  soil,  or  earth  whatso- 
ever (/) ;  but  its  strict  and  primary  import  is  arable 
land  (gf).  It  will,  however,  include  castles,  houses, 
.md  outbuildings  of  all  kinds ;  for  the  ownership  of 
land  carries  with  it  everything  both  above  and  below 
the  surface,  the  maximum  being  cujus  est  solum,  ejus  est 
usque  ad  ccelum  (h).  A  pond  of  water  is  accordingly 
described  as  land  covered  with  water  (i) ;  and  a  grant 
of  land  includes  all  mines  and  minerals  under  the 
surface  (fc).  This  extensive  signification  of  the  word 
land  may,  however,  be  controlled  by  the  context ;  as 
where  land  is  spoken  of  in  plain  contradistinction  to 
houses  it  will  not  be  held  to  comprise  them  (Z).  So 
Mines.  mines  lying  under  a  piece  of  land  may  be  excepted  out 

of  a  conveyance  of  such  land,  and  they  will  then 
remain  the  corporeal  property  of  the  grantor,  with 
such  incidental  powers  as  are  necessary  to  work 
them(m),  and  subject  to  the  incidental  duty  of  leaving 
a  sufficient  support  to  the  surface  to  keep  it  securely 
at  its  ancient  and  natural  level  (n).  In  the  same 
Chambers.  manner  chambers  may  be  the  subjects  of  conveyance 
as   corporeal  property,   independently   of   the   floors 

Q.  B.  739  ;  Smart  v.  Aforton,  5 
E.  &  B.  30 ;  Bogers  v.  Taylor, 
2  H.  &  N.  828 ;    Bouibolham  v. 

Vilson,  8  E.  &  B.  123,  8  H.  K  O. 

48  ;  Bonomi  v.  Backhouse,  E.  B. 
OS  E.  622.  9  H.  L.  C.  503  ;  Dug. 
dale  V.  Bobertton,  3  K.  &  J.  695  ; 
Stroyan  v.  Knotoks,  6  H.  &  N, 
454;     Smith   v.    Darbi),    L.    R. 

7  Q.  B.  71«;  Davis  v.Trehame. 
«  App.  Cas.  460  ;  Dixon  v.  White, 

8  App.  Cas.  833  ;  Love  v.  Bell.  9 
App.  Cas.  286;  New  Sharlston 
CoUieriea  Co.  .Ltd.  v.  Wtatmorland, 
1904, 2  Ch.  443,  n. ;  BwtterknowU 
Colliery  Co.,  Ltd.  v.  Bishop  Auck' 
land,  d;c.,  Co..  Ltd..  1906,  A.  C. 
305  ;  cf.  BuUerleyCo.,  Ltd.  v.  New 
lliickiudl  Coiliiry  Co..  [Ad.,  JftlO. 
A.  C.  o  ;. 


(e)  2  Black.  Coram.  16,  17,  59. 

(/)  Co. Litt.4a;IShpp. Touc:h 
92  ;  2  Black.  Coram.  17  ;  Cooke. 
dem,  Yales,  vouchee,  4  Bing.  90. 

(g)  Shep.  Touch.  92  ;  see  Mait- 
land,DomesdayBook  and  Beyond, 
388. 

(A)  See  Central  London  Bailtoay 
Company  v.  City  of  London  Land 
Tax  Commrs.,  1911,  1  Ch.  467, 
479;  2  Ch.  4«7,  473,  486  ;  affd., 
1913,  A.  C.  364. 

ft)  Co.  Litt.  4  b. 

(k)  2  Black.  Gomm.  18  ;  New- 
ton, Chambers  <fc  Co..  Ltd.  v.  Hall, 
1907,  2  K.  B.  446,  452. 

(0  2  Jarm.  Wills,  1287. 6th  ed. 

(m)  Hart  of  Cardigan  v.  Arnii- 
tagf,i  B.  &  C.  197,  211. 

[n)  llvmphries  v.  Brogden,  12 
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above  or  below  them  (o).  The  word  premises  is  p«m.,e, 
frequently  used  in  law  in  its  proper  etymological  sense 
of  that  which  has  been  before  mentioned  (p).  Thus, 
f\fter  a  recital  of  various  facts  in  a  deed,  it  frequently 
proceeds  "  in  coasideration  of  the  premises,"  meaning 
m  consideration  of  the  facts  before  mentioned ;  and 
property  is  seldom  spoken  of  as  premises,  unless  a 
description  of  it  is  contained  in  some  prior  part  of 
the  deed.  Most  of  the  words  used  in  the  description 
of  property  have,  however,  no  special  technical  mean- 
mg,  but  are  construed  according  to  their  usual  sense  (g, ; 
and,  as  to  such  words  as  have  a  technical  import 
more  comprehensive  than  their  ordinary  meaning, 
it  is  very  seldom  that  such  extensive  import  is  alone 
relied  on  :  but  the  meaning  of  the  parties  w  generally 
explained  by  the  additional  use  of  ordinary  words. 

(o)  Co.  Lite.  48  b ;  Shcp. 
Touch.  20«.    See  12  Q.  B.  757: 

(/>)  Doea.Biddulphv.Meakin, 
1  Kast,456  ;  2  Jarni.  Wills,  1280, 
t»(li    ed. ;     MetropdiUtn     WuUr 


as 


Board  v.  Paine,  1907,  I  K.  U 
28.'-.,  297. 

('/)  As  farm,  meadow,  pasture, 
&f.  ;   Shep.  Tinicli.  9:1,  SM. 
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CHAPTER  I. 


OF  FREE  TENURE. 


Section  I. 

OJ  the  Origin  of  Free  Tenure. 

A  Freeholder,  wlio  is  ijosstssscd  of  land  for  an 
estate  in  fee  simple  (a),  in  said  to  be  seised  thereof  in 
his  demesne  as  of  fee  (b).    For  to  be  seised  of  a  thing 
Seisin.  is  to  be  possessed  thereof,  the  word  seisin  meaning 

possession ;  and  land  in  the  freeholder's  own  occupa- 
tion is  said  to  be  in  his  demesne  (c).  The  words  seised 
and  seisin  were  originally  used  to  describe  any  kind  of 
possession,  whether  of  land  or  chattels,  or  even  of  a 
mere  right  (d).  But  afterwards  they  came  to  be  used 
in  a  limited  sense,  to  express  the  possession  of  a  free- 
holding,  that  possession  which  alone  was  recoverable 
in  a  real  action  (c).  Now  the  estate  of  the  freeholder 
seised  of  land  in  his  demesne  as  of  fee  may  be  con- 
sidered in  two  aspects  :  first,  as  regards  the  lord  of 
whom  he  holds  his  land  ;    secondly,  as  regards  all 


(a)  See  anle,  p.  6. 

(6)  Bract,  fo.  266  b;  Litt. 
8.  10. 

(c)  Bract,  fo.  263  a  ;  Co.  Litt. 
17  a.  As  the  early  law  did  not 
recognise  the  possession  of  a 
termor  or  a  tenant  in  Tillenage, 
land  occupied  by  one  or  the 
other  was  considered  in  law 
to  remain  in  the  freeholder's 
demesne.  So  that  to  this  day 
the  freeholder  is  seised  in  his 
demesne  of  the  land  occupied 


by  his  leiisehold  or  copyhold 
tenants  ;  though  they  can  now 
obtain  complete  legal  protection 
of  their  own  interests ;  see  ante, 
pp.  18,  27  ;  Vinogradoff.  Vill  in 
£ng.,  223 :  P.  &  M.  Hist.  Eng. 
Law.  i.  211,  244.       * 

{d)  See  MaiUand.  L.  Q.  R.  i. 
324 ;  Bract,  f o.  206. 262  a,  264  a  ; 
Litt.  ss.  10,  183,  217,  233,  54], 
567  ;  Co.  Litt.  369  h. 

(«)  litt.  s.  324  ;  Co.  Litt.  17  a, 
200  b ;  see  ante.  pp.  1 7,  24. 
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other  pcrsoiw.  It  is  proposed  iirst  to  dwcu-ss  the 
ri'ltttiou  between  the  freeholder  uud  his  lord,  or  the 
free  tenure  (/ )  of  land.  For,  although  in  modern 
legal  practice  the  relation  of  lord  and  freeholding 
tenant  is  rarely  brought  into  the  light,  yet  the  law  of 
tenure  determined  the  form  of  our  present  land  law. 
And  so  long  as  the  form  of  tenure  remaias,  it  is  of  the 
first  importance  that  the  student  should  understand 
the  principles  which  determined  its  rules  (j/). 

It  has  been  ahready  mentioned  that  the  fiist  prin-  Principle  ol 
ciple  of  feudal  tenure,  that  all  land  is  held  of  the  Si^  by 
crown,  was  practically  introduced  into  English  law  William  I. 
by  William  the  Conqueror  (li),  whose  grants  were  con- 
strued as  conferring  a  new  title  to  the  land  (*)•    The 
grants  or  regrants  of  great  landed  estates  made  by 
him  to  his  own  followers  or  to  the  former  owners  wore 
interpreted  by  the  royal  officers  of  justice  to  confer 
upon  the  grantees  an  estate  held  feud  vUy  of  the  kmg  ; 
so  that  they  became  the  king's  tenants  in  cupitc,  that  J'enauta  i« 
is,  his  immediate  tenants.    The  estates  so  conferred  *"'^'''^" 
appear  to  have  been  estates  of  inheritance,  passing  as 
of  right  to  the  heirs  of  deceased  grantees.    For  the 
hereditary  character  of  a  fief  (j)  had  been  recognised 
on  the  Continent  before  the  Norman  conquest  (&) ;  so 
that  to  the  Normans  an  estate  held  feudally  would  bo 
essentially  a   hereditary   estate.    And  at   the   very 
beginning  of  Hemy  I.'s  reign  we  find  fees  established 
as  estates  of  inheritance  in  England  {I). 


(/)  AfOe,  p.  12. 

(9)  In  ptoot  of  this,  see  Cope- 
slake  ▼.  Soper,  1907.  1  Ch.  366, 
reversed,  1908,  2  Ch.  10;  and 
the  writer's  articles  in  51  Sol.  J. 
478,496;  52Sol.  J.  511,527. 

(A)  Ante,  pp.  12—14. 

(<)  Bracton  says  (fo.  389  b) 
that  the  king  is  not  bound  to 
warrant  the  gift  of  his  prede- 
cessors who  reigned  before  the 
Conquest,  for  he  is  not  their 
heir,    unless    he    should    have 


bound  himself  to  warranty  by 
confirmation. 

(i)  Atae,p.  19. 

(k)  Stubbs,  Const.  Hist.  §  93, 
vol.  i.  p.  254,  2nd  ed. 

(I)  iSee  the  Charter  ol  Liberties 
issued  by  Henry  I.  at  his  corona- 
tion ;  Stubbs,  Select  (barters, 
100,  101,  2nd  ed.  And  see 
P.  &  M.  Hist.  Eng.  Law,  i.  295— 
297  ;  Maitland,  Domesday  Book 
and  Beyond,  309,  317—318. 
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Origin  of 
inoidenta  of 
froo  tonute. 


iiubiufcuda- 
tioa. 


Tlio   piost'Ut  incidents  of  free   tenure  owe   their 
exiatenco  to  the  dealings  with  freo  holdings  of  land, 
which  took  place  between  the  reign  of  William  the 
Conqueror  and  that  of  Edward  I.    The  relation  of 
feudal  landlord  and  tenant  seorru  to  have  been  essen- 
tially restrictive  of  alienation  on  the  tenant's  part : 
but  in  England  the  right  of  a  tenant  in  fee  to  alienate 
his  holding  without  his  lord's  consent  was  gradually 
esttiblished  (m).    The  steps  by  which  this  was  accom- 
plished will  be  described  in  the  next  chapter.    It  is 
fauflScient  to  say  here  that  it  appears  that,  as  a  matter 
of  fact,  alienation  by  feudal  tenants  must  have  begun 
soon  after  the  Conquest  (n) ;    and  it  is  certain  that 
before  the  close  of  the  period  referred  to  alienation 
had    extensively    prevailed  (o).     During    this    time, 
however,  the  alienation  of  land  was  rarely  accom- 
plished by  a  transfer  of  all  the  owner's  rights  therein, 
such  as  we  are  accustomed  to  at  the  i)resent  day,  but 
was  usually  effected  by  subinfeudation  ;  that  is,  by  the 
grant  of  a  fee  to  the  grantee  and  his  heirs  to  be  held 
by  them  as  tenants  of  the  grantor  and  his  heiis. 
Upon  the  subinfeudation  of  a  holding  the  grantor  and 
his  heirs  remained  the  tenants  of  their  own  superior 
lord,  and  a  new  tenure  (p)  was  created  between  the 
grantor  and  the  grantee,  the  former  becoming  a  mesne 
lord  (g)  between  his  new  tenant  and  his  own  superior 
lord  (r).    The  relation  of  feudal  landlord  and  tenant 
thus  entered  into  was  one  of  mutual  obligation.    The 
lord  was  mainly  bound  to  warrant  his  tenant's  title 


(m)  See  Bract,  fo.  45  b,  40  b, 
263  b. 

(n)  Note  the  large  number  of 
instances  in  DomeMay  in  which 
maneria  described  as  part  of  the 
estates  of  the  Kin^s  tenants 
in  capite  are  held  (3  them  by 
named  undertenants ;  and  see 
Bound,  Eng.  Hist.  Review,  Tii. 
IS,  19,  Feudal  England,  29S,  300. 

(o)  ITie  Hundred  Rolls  bear 
witness  to  this. 


ip)  See  ante,  p.  12. 

(g)  Ante,  p.  7,  n.  (j). 

(r)  Thenceforward  the  grantor 
was  no  longer  seised  of  the  Ituid 
in  his  demesne  ;  but  he  waa  said 
to  hold  or  be  seised  of  the  land 
in  service,  and  was  regarded  as 
retaining  a  substantiid  interest 
therein  ;  Bract,  fo.  80,  81,  263  ; 
P.  &  M.  Hist.  Eng.  Law,  i.  211, 
2U1. 


OK  WlEB   XMNUllt). 


ay 


to  tlio  lands  beatowtd,  und  to  give  liiiu  luuds  of  o(iuul 
value  if  ho  wore  cjoctod  by  uuy  ono  mIio  showod  u 
superior  title  («).    The  U'lmnt  was  bound  to  fealty 
to  his  lord,  and  to  do  him  the  sei  vices  stijudated  for 
on  the  bestowal  of  the  holding.    Thus  the  nature 
and  amount  of  the  services  which  could  bo  required 
of  freoholding  tenants  were  determined  by  the  agree* 
ments   made   between   lords   and   tenants,   or   their 
respective   predecessors,    Avhen   the    tenure    between 
them  was  created  by  the  gift  to  the  latter  of  fees  to 
bo  held  of  the  former ;    and  these  services  wero  of 
innumerable  kinds  (t).    Under   the  uiflueuce  of   the 
king's  court  a  classification  of  tenures  was  gradually 
accomplished,    as    wo    shall   see.    This    was    hardly 
effected,  however,  before  the  power  of  sub-infeuilation 
was  altogether  taken  away.    By  the  statute  18  Edw.  I. 
c.  1,  called  from  its  opening  words  the  statute  of 
Quia  Emptores,  liberty  was  given  to  every  free  man, 
who  was  a  tenant  in  fee  simple  of  land,  to  sell  his 
holding  or  part  thereof  at  will  (m),  so  nevertheless 
that  the  alienee  should  hold  the  land  of  the  same 
immediate  lord  and  by  the  same  services  as  the  alienor 
held  it  before.     Thenceforward  it  has  been  impossible 
to  create  a  new  tenure  upon  the  grant  of  a  fee  ;  for  a 
tenant  in  fee  simple,  though  enabled  freely  to  part 
with  hk  land  by  substituting  another  tenant  in  hii 
place,  is  by  this  statute  restrained  from  granting 
his  land  or  any  part  thereof  to  another  for  an  estate 
in  fee  simple  to  be  held  of  himself.    After  the  statute, 
a  freeholder  in  fee  could  no  longer  make  himself  a 
mesne  lord.    So  that  tho  tenures  of  fee  simple  estates, 
which  were  in  existence  just  before  tlie  statute  passed, 
became,  as  it  were,  st«'reotyped  ;  and  tho  fact,  that  no 


(»)  See  Glanv.  ix.  4 ;    Bract, 
fo.  37,  80  b,  380  b,  381  b. 
(()  Bract,  fo.  3S  a. 


alJenatiun  without  his  licence ; 
a  liberty,  which  they  were  after- 
wards ailuwed,  subject  t«  the 
\»>  mo  BUtute  was  not  con-      payment  of  a  fine  ;  stat.  1  Edw. 

strued  as  giving  to  tho   king's      III.  st.  2,  c.  12  :  Co.  Litt.  43. 

tcuanU    m    capUe    liberty    of 
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The  Domes- 
day aurvey. 


Muiuriu, 


ViUs. 


nuw  tcnuru  of  an  estate  in  feu  Hiinple  could  be  any 
longer  created  by  agreement,  undoubtedly  tended  to 
simplify  the  law  of  tenure. 

We  may  be  helped  to  a  better  understanding  of  the 
operation  of  the  law  of  free  tenure,  if  we  glance  at  the 
ditTorent  kinds  of  holding  to  which  it  was  applied. 
For  William  the  Conqueror's  land  settlement  consisted 
rather  in  the  confiscation  of  landlords'  property  than 
in  the  disturbance  of  the  cultivators  of  the  soil ;  and 
his  law  of  feudal  tenure  at  first  affected  only  the  chief 
landowners'  estates,  leaving  the  old  Saxon  customs  in 
force  as  to  subordinate  land-holders.  But  afterwards 
the  law  of  tenure  spread  downwards,  and  was  applied 
to  humbler  forms  of  landholding  than  that  usually 
enjoyed  by  the  great  men  of  the  kingdom. 

We  gather  from  the  Domesday  survey,  taken 
towards  the  end  of  the  Conqueror's  reign,  that  in  each 
county  large  tracts  of  land  belonged  to  the  king  or 
were  held  by  his  tejiants  in  capite.  The  tenant  in 
capite  was  sometimes  an  ecclesiastical  corporation, 
such  as  Battle  Abbey  or  St.  Paul's  Church,  sometimes 
a  great  noble  or  other  layman.  Each  tract  of  land  of 
the  king  or  his  tenant  in  capite  is  described  in  detail 
in  Domesday  book  ;  and  is  generally  found  to  consist  of 
several  holdings  which  are  often  called  maneria,  manors, 
und  appear  frequently  to  coincide  with  the  limits  of 
places  named  in  the  book  and  termed  vilke,  vills  (x), 


(x)  It  should  be  noted  that 
there  were  large  manum  con- 
taining several  villa,  and  there 
were  viUii  containing  more  than 
one  manor :  but  in  the  Home 
Counties  and  the  Midlands  the 
manor  usually  coincided  wiUi 
the  vill  from  which  it  took  its 
name.  In  the  West,  however, 
where  the  land  was  occupied  is 
small  bamlctd  and  ucaltered 
humestoads  rather  than  in  true 
vills,  very  small  holdings  were 


termed  maneria.  And  in  the 
Eastern  Counties  it  appears  to 
have  been  exceptional  for  a 
manor  to  coincide  with  an  entire 
vill.  The  exact  meaning  of  the 
term  manerium,  as  used  in 
Domesday,  is  the  subject  of  oon- 
troversy.  See  P.  &  M.  Hiat. 
£ng.  Law,  i.  684  tq. ;  Maitland, 
Domesday  Book  and  Beyond, 
12  tq.,  ^,  107  »q.,  129,  318  *q. ; 
Bound,  £ng.  Hist.  licv.  xv.  203. 
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towiiM  ur   villa(,'is  (y).    It  u  geiierully   .sUtud,   with 
n-gurd  tu  tutcli  uf  hucIi  holdings,  that  theru  ure  ho 
many   vallum  {z),    tuwasinen   or   viilaKcra,   so   many  ViUa»i. 
bordarii  or  cotarii,  that  is,  cottit'rH,  and  ho  many  tervi  Bordarii ;  co- 
ot hondiiu>n.    SoiiiftimeH  tho  extfiit  of  tho  holding  **"*' *""*"■ 
of   the   villanxu   in   specified.    And   it   is   sometimes  Lonl'it 
mentioned  that  so  much  hind  ptr tains  to  the  demesne  "•"•"'*• 
of  tho  holder  of  the  manor  (a).     Now  it  appears  that    " 
in  the  common  case  in  which  a  nutnor  coincided  with 
a  vill,  it  comprised  a  village  together  with  a  parcel  of 
land,  which  was  cultivated  upon  the  common  field 
system  of  husbandry  by  the  villani  (6).    Each  viUanus 
had  a  house  and  a  certain  quantity  of  arable  land, 
which  lay  in  scattered  strips  in  the  common  fields  of 
tho  vill,  of  which  there  were  generally  three.    Besides 
arable  land,  the  vill  usually  contained  meadow  land, 
also  held  in  strips  by  the  villani,  but  commonable 
ucco  to  the  regulations  of  the  connnunity  during 

certaL  easons  of  the  year  (c).  In  the  demesne  of  tho 
holder  of  the  itianerium  there  was  i  ''^  a  mansion, 
or  manor-house,  for  tho  occupation  ol  'f  or  his 

bailiff,  and  a  certain  quantity  of  arable  auu  meadow 
land,  also  in  scattered  strips.  Sometimes  tho  cottiers 
held  a  few  strips  of  arable  land  besides  their  cottages. 
Tho  barren  lands  which  adjoined  formed  the  wastes 
of  the  vill  or  manor,  over  which  the  cattle  of  tho 
various  tenants  were  allowed  to  roam  in  search  of 


(y)  Tuwn  is  the  Engliith  fur 

fi/w :    but  what  was  lormerly 

called  a  tuwn  is  what  ix  now 

usually  described  as  a  village. 

^eo  Maitland,  Domesday  Book 

and  Beyond,  09,  110;   Co.  Litt. 

33  b,  110  b,  115  b;    1   Black. 

Comm.    116;    CSiaucer,   Caiiter- 

buty  Tales,  Prologue,  liues  47»— 

480,  491  :— 

"  A  good   man    was   thcr   of 

rcligiuun. 

Ami  was  a  puuit-  in.'rBouii  A 

a  toun. 
•        »        •        »        ♦ 


Wyd  was  ] ah  parisshe,  and 
houses  f<  t  asonder." 
(j)  See  Co.  L    .<.  6  b. 

(a)  Scu  especially  the  survey 
of  Middlesex  ;  Domesday,  i.  127 
— KIO. 

(b)  Secbokui,  Euglisk  Village 
Cummunity,  ch.  i. — iii. ;  see  also 
Williams  on  Commons,  39 — 50, 
00—70  ;  P.  &  N.  Hist.  Eng.  Law, 
i.  682  «q.  i  Maitland,  Domesday 
Book  and  Beyond,  15,  337,  379. 

{i)  tnx-  Williams  oa  Ck>mmoaT, 
79,  84,  90. 
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puHturo  (J).  la  early  tiiui'U  ufter  tli«  CumiuoHt,  th« 
villanw  upitfan  tu  have  guuerally  hdd  hu  Ittiid  by 
]*i>rfuriumg  uucli  Horvicoti  aa  ploughing  the  lurd'ii  land, 
and  duing  uth<>r  ii«>ld  labour  for  tho  lord,  and  by  rent 
ill  kind  or  iiioni>y  (<•).  'j'ho  conditions  on  which  tho 
vUlani  held  their  lands  wuro  thu  origin  of  tenure  in 
vilkniugo  already  noticed  (/).  Thoy  have  been  men- 
tioned hero  in  order  to  kIiow  thu  uaturu  of  thu  moat 
important  kind  of  frucholding  at  the  time  of  thu 
Domesday  survey,  namely,  the  nhwuerium  or  agri- 
cultural eutato ;  A^hich  ma}',  perhapo,  as  regards  thu 
estates  of  the  great,  be  said  to  have  been  the  unit  of 
free  tenuru  ;  a  largo  landed  estate  consinting  in  those 
days  of  a  number  of  inuriena,  us  at  the  present  day  it 
eousidts  of  a  nmuber  of  farms  (</).  There  an-  however, 
many  cases  ui  Domesday  in  which  some  pen*  i  named 
in  the  survey  holds  a  specified  quantity  of  lanu  as  mider- 
tenant  of  the  holder  of  a  maHerium ;  and  such  hold- 
ings appear  to  be  also  freeholdings  (/t).  In  very  many 
instances  the  ruanerium  described  is  not  in  the  demesne 
of  the  king's  tenan  in  capite,  but  it  is  held  of  him  by 
some  named  midertenant,  so  that  the  tenant  in  capite 
has  but  a  inrsim  lordship  in  thu  land  of  which  his 
tenant  is  seised  hi  demesne.    But  it  is  not  common  in 


(rf)  See  Vinograduff,  Vill.  in 
Kiig.,  Esaay  II.,  ch.  ii. 

(e)  Maitland,  Domesday  Book 
aud    Beyond,   6fl— 68,   318  «o. 
326—332. 

(/)  Anle,pp.  16,  17,  19,20. 

(y)  A  ntanerium  was  in  fact  in 
thoBo  dayH  tho  quantity  of  land 
which  wan  usually  let  to  farm, 
ad  Jinmm,  that  in,  at  a  certain 
yearly  huui,  whenever  such  a 
method  of  gettini;  the  prufitH  wim 
adopted.  And  if  nut  let  to  farm, 
it  appears  to  have  been  worked 
or  administerrd  as  a  separate 
entity,  apart  from  ita  lord's  other 
hoWingi  of  a  like  Jialurc.  It 
uhould  be  noted  that  although  in 
many  instanoes  tho  Norman  Utrda 


held  as  manors  estates  wiiiuh 
were  so  held  in  King  Edward's 
time,  in  other  cases  Ukey  appear 
to  have  formed  manors  by  throw- 
ing together  lands  occupied  be- 
fore tho  Conquest  by  several  free 
tenants :  Domesday,  i.  8,  iii. 
( Boldon  Book)  S65  ;  Domesday 
of  St.  Paul's,  122  */. ;  V.  k  M. 
Hist.  Eng.  Law,  i.  692,  ii.  Ill  ; 
Maitland,  Domesday  Book  ond 
Beyond,  13&— 138,  149,  161  ot., 
318  ag. 

(h)  And  in  most  coses  to  have 
been  held  by  knight  service  ;  see 
Round,  Eng.  Hist.  Review,  vii. 
12, 18. 19  i  i'cudai  England,  290, 
306,  307. 


or  vitUM  iUNUiu:. 
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DuiiioiKUy  to  liud  iuun<  than  uuo  mrHiit*  lunl  bctwii'ii 
tho  frvi'bokler  Bvufd  in  las  doiueiine  unil  thu  kinK- 
Ucoidcs  tlio  maiteria  of  tho  gnat  lundowiun  uiid  tluif 
undertenant  B    by   Hubiufeudatiuu,   tbere   uppoan   in 
Donieaduy  another  kind  o(  fnuboldiug,  which,  howover, 
in   chiiHy   fuimd   in   thu    North-eastern    Count iis  (t). 
This  waH  tho  holding  of  thu  liber  sodtemannua  or  lihcr  i,brr  »<Kh(- 
Uiuim,  who  apiHJars  to  havo  been  a  free  man  holding,  """"""• 
p-nerallv,  u  part  of  the  landn  in  sonu'  juanor  by  light 
labour  Bur\ifeB,  dutiuH  of  carriage  or  riding,  or  runt  in 
ujoney,  and  bound  besides  to  d  -  suit  of  couH  ;  that  is, 
to  attend  tho  court  of  his  lorj  or  of  tho  hundred  in 
order  to  assist,  aB  onu  of  its  na'iulx'rs,  hi  giving  judg- 
ment (A;).    Lt    addition    to    agricultural   estatuH   and  iiuuhc*  in 
thu  holduigrt  thereon,  wo  luid  in  Domusdiiy  a  third  '^f""8'»*- 
speeiea  of  freo  holduig,  namely,  houses  in  cities  or 
boroughs  held  by  tho  hurymscs  or  burgisses,  generally  nunjamD. 
at  money  rents.    The  law  n>lating  to  this  diss  of 
holduig  was  determined  by  the  custom  of  .  ach  par- 
ticular borough  {I).    The  tenure  of  houses  in  aiieieut  'ivmin-  \u 
boroughs  was  afterwards   known  as  tenure  ui   bur-  ^^'ii^^H"- 
gage  (w»),  and  the  custoius  wero  often  highly  advan- 
tageous to  tho  holders. 


As  wo  havo  seen  (n),  when  tho  law  of  feudal  tenure  ciiangesiiia.l.i 
by  military  service  was  hitroduced   into  England,  it  J^J^^^'^a",, 
was  applied  first  to  tho  estates  of  the  king's  tenants  in  ccuturics. 
capiie  and  the  maneria,  which  they  contained.    By 


(i)  Leicester,  Lincoln,  Norfollc, 
Nurthampton,  Nottinsham,  and 
^ufFollc;  see  Ellis,  Litrod.  to 
Domesday,  ii.  419  «f. ;  Seebobm. 
£ng.  Vill.  Comm.  86 ;  Maitland, 
Domesday  Book  and  Beyond, 
oe— 67. 

(k)  Maitland,  Domesday  Book 
and  Beyond,  66  aq.,  76—71), 
129  »q.,  130,  134,  140,  303—30!), 
3i8s?.,  320-332. 

<')  8co  Maitland,  Duiucsday 
l^k    and    Beyond,    172    $q. ; 


Domesday,  I.  1  (Dover),  100 
(Exeter),  154  (Oxford),  189 
(Cambridge),  202  (Chester),  280 
(Nottingham  and  Derby),  336 
(Lincoln),  ii.  104  (Colchester) ; 
Stub'.-e,  Select  Charters,  87—91, 
110 — 112  ;  Selden  iSocy.  Borough 
ChiSMms,  ii.  Ixzxv.  aq.,  60  iq. 

(tn)  Glanv.  xii.  3 ;  Bract,  fu. 
273  a  ;  Britt.  liv.  3,  oh.  2,  S  10  ; 
Liu.  «-..  102—171  ;  1*.  &  M. 
Uiist.  Eng.  Litw,  i.  275,  020  nq. 

(h)  Ante,  pp.  12 — 15. 
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grants  aud  subinfeudation  diveni  sub-muuois  und 
smtUer  estates  were  created,  and  new  holdingo  were 
made  by  reclamation  of  waste  lands  (o).  In  time,  a 
change  took  place  in  the  constitution  of  the  manor  of 
the  ordinary  type.  The  condition  of  the  mass  of  the 
peasantry  was  depressed,  as  a  result  of  the  Con- 
quest ( p) ;  so  that  in  the  thirteenth  century  the  villani 
of  Domesday  Book,  who  appear  to  have  been  free 
men  (g),  have  been  succeeded  by  tenants  in  villenagc, 
holding  their  lands  by  onerous  labour  services  and,  as 
a  rule,  personally  unfree  (r).  And  villein  labour 
services,  though  limited  by  custom  in  amount,  were 
partly  indefinite  in  kind  (s),  and,  as  wo  have  seen, 
frequently  included  incidents  deemed  to  be  servile  {t). 
By  the  sanio  time,  however,  an  increase  had  taken  place 
in  the  number  of  freelioldings  which  comprised,  not 
whole  manors,  but  only  lands  held  of  a  manor ;  and 
we  find  in  other  manors  than  those  of  the  Eastern 
Counties  a  certain  number  of  men  holding  freely  parts 
of  the  manor  lauds  at  fixed  rents  and  by  occasional 
agricultural  services  of  a  definite  kmd  (u).  The  tenure 
of  these  men  was  named  after  that  of  the  free  sokemen 
above  mentioned,  and  acquired  the  name  of  socage  (x). 
And  free  tenants  of  this  class  appear  to  have  increased 
and  spread,  and  to  have  become  the  most  prominent 
members  of  tJie  village  community.  Then  it  had  come 
to  be  estabEshed,  with  the  development  of  the  law  of 
feudal  tenure,  that  every  lord  should  have  the  right  to 
hold  a  court  for  Lis  tenants  ;  and  this  right  was  mainly 
exercised  by  lords  in  holding  courts  for  the  various 


(o)  See  Heanie'a  Liber  Niger 
Scaccarii,  vol.i.  ;  Hundred  Hulls, 
lemp.  Edw.  I.  ;  Bract,  fo.  434  ; 
KleUi,  lib.  iv.  c.  15,  §  9  ;  P.  &  M. 
Hint.  £ng.  Law,  i.  582  »q.,  59U. 

(p)  Maitland,  Domesday  Bouk 
and  Beyond,  01  .iq. 

(V)  Ibid.  43. 

(r)  P.  &  M.  Hist.  Eng.  Ixiw, 
i.  337  aq.,  39C  sq.,  413—415. 


(«)  Ibid.  348  «q.,  353—358. 

(I)  Ante,  p.  10. 

(u)  See  tfie  Hundred  Rolls,  7 
Edw.  I.  (Survey  of  Bedford, 
Bucks,  Cambridge,  Hunts,  and 
Oxon). 

(x)  P.  &  M.  Hist.  Eng.  Law, 
i.  271  sq.  ;  Vinogradoff,  Vill.  in 
Eng.  178  aq.,  325  «;. 
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manors  (j/).    Thus  arosft  the  estates,  which  arc  now 

callfd  manors,  and  to  cacli  of  which,  according  to  later  Manors. 

law,  (hero  is  necessarily  inr*  V-nt  a  court  Maron  (that  is,  fourt  baron. 

a  lord's  court  wherein  the  freeholders  are  both  suitors 

and  judges),  and  at  least  two  free  tenants  to  act  for 

this  purpose  {z).    And  every  one  of  these  estates  is 

of  a  date  prior  to  the  Statute  of  Quia  Emptores  {n), 

except,  perhaps,  some  which  may  have  been  created 

by  the  king's  tenants  in  capUe  with  licence  from  the 

crown  (6).    By  the  time  of  Edward  I.  there  appears 

in  records  such  a  multiplication  of  mesne  lordships, 

over  burgage  tenements  as  well  as  manors,  and  sudi 

an   increase   of   freeliolding   tenants   of   manors,   as 

clearly  sliows  tlie  large  extent  to  wliieh  snlwnfendation 

liad  prevailed  (r). 


Section  II. 
Of  the  Classifimlion  of  Free  Tenures. 

King  Henry  II.  not  only  appointed  permanent 
judges  of  the  King's  Court  (d),  but  ordained  a  special 
remedy  in  that  court  for  all  persons  wrongfully  dis- 
seised of  their  free  tenements  (e).  The  King's  Court 
was  thus  thrown  open,  as  a  court  of  first  instance,  to 
the  resort  of  landholders  generally  (/) ;    this  caused 


(y)  P.  &  M.  Hist.  Eng.  Law, 
i.  668  «g.,  672—674. 

(z)  Bro.  Abr.  Court  Baron,  pi. 
22,  Comprise,  pi.  31 ;  Co.  Litt. 
58  a  ;  Kitchen  on  Courts,  vi.  6 — 
8,  105—115  ;  Termes  de  la  Ley, 
s.v.  Manor  j  Tonkin  v.  Croker, 
2  Ld.  Raym.  860,  864  ;  Black. 
Comm.  ii.  90,  iii.  33 ;  and  sec 
Maitland,  Selden  Society,  vol.  ii., 
Ixi.  sq.  I  Vinogradoff,'  Vill.  in 
Kne.  387—390. 

(o)  18  Edw.  I.  c.  1. 

(6)  1  Watk.  Cop.  15;  mile, 
I>.  ;!!>,  n.  [u) 


(c)  See  the  survey  of  the  coun- 
ties of  Bedford,  Buckingham, 
Cambridge,  Huntingdon,  and 
Oxford,  made  in  the  seventh 
year  of  Edw.  I.  Rot.  Hund.  ii. 
321  sq. 

(d)  AtUe,  p.  9,  n.  («). 

(e)  Viz.  the  assize  of  novel  (or 
iioent)  disseisin  ;  Glanv.  xiii.  32 
v(/. ;  ante,  p.  17,  n.  (n). 

(/)  Before  this  the  King's 
Court  had  been  mainly  for  great 
men  and  great  causes  ;  see  P.  & 
M.  Hi.sl.  Kng.  liaw,  i.  «2,  80,  11  fi, 
124,  125,  ii.  17. 
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the  various  kinds  of  holding  above  described  to  be 
submitted  to  the  test  of  a  general  judge-made  law  ; 
aaiwification  and  SO  a  classification  of  tenures  was  gradually  ac- 
complished.   The  first  distinction  made  was  between 
free  tenure  and  tenure  in  villcnage,  which  was  regarded 
us  base  or  servile  tenure  ;   the  freeholder  only  being 
accorded,  and   the  tenant   in  villonago   denied,  the 
ciMsifioation  remedy  so  given  (j/).    Free  tenures,  again,  were  either 
tenures.         l^y  or  else  spiritual  or  ecclesiastical  {h).    Lay  tenures 
were    mainly    of   two    kinds — knight's    service,    and 
socage.    Of  spiritual  tenures  wo  need  only  mention 
fmnknlmoign  {i). 


Incidcnta  of 
tenure  l)y 
knigjt's 
service. 


Srutaf;e  oi 
escuage. 


The  incidents  of  tenure  by  knight's  service,  wliich 
was  the  nxost  honourable  species  of  freo  tenure,  were 
these : — First,  the  tenant  was  bound  to  discharge  tlio 
nbhgation  of  military  service  annexed  to  his  holding. 
The  fiMidal  obligation  of  military-  service  was  a  royal 
serA'ico  due  to  tlio  king  from  his  immediate  military 
tenants  (fe);  and  the  tenant  by  knight's  service  of  a 
mesne  lord  would  generally  be  bound  to  perform  this 
roj'al  service,  and  to  acquit  his  lord  therefrom  to  an 
extent  proportionate  to  the  value  of  his  holding  {I).  In 
and  after  the  reign  of  Henry  II.  the  obligation  of 
personal  military  service  seems  to  have  become 
generally  commuted,  in  the  case  of  the  tenants  of 
mesne  lords,  for  a  money  payment  called  scutage  or 
escuage  [m),  and  assessed  first  hy  the  Crown,  and 
afterwards  by  the  authority  of  Parliament  (n).    But 


ig)  Bract,  fo.  7,  26,  207  a, 
208  b  ;  ante,  p.  17  ;  see  Vinogra- 
d()«F,  VUl.  in  Eng.  81—83. 

(h)  Glanv.  xiii.  23,  25  ;  Bract, 
fo.  207  a,  286  ;  Co.  Litt.  95  a. 

(»•)  See  Litt.  8.  137  ;  P.  &  M. 
Hist.  Eng.  Law,  i.  218. 

(*)  See  Stubbs,  Const.  Hist. 
$§  90,  133,  162,  238;  Madoz, 
Hist.  Esch.  i.  620  ;  Hound,  Eng. 
Hist.  Rev.  vi.  433  ;  Feudal  Eng- 
land, 248 ;   P.  &  M.  Hist.  Eng. 


Jaw,  i.  230  «q.,  242,  243. 

(I)  Bract,  fo.  36 ;  Round,  Eng. 
Hist.  Rev.  vii.  11,  12,  15,  10; 
Feudal  England,  205  «?. 

(m)  SctOagium  (in  French 
ucuage)  meamn|(  originally  ttrvi- 
Hum  tcvii,  service  of  the  shield. 
Diaiogus  de  ^Scaccario,  L  ix. ; 
Stubbs,  Select  Charters,  201, 
2nd  ed.  ;  Litt.  s.  05 ;  Madox, 
Hist.  Ezcb.  i.  610. 

(«)  .Stubbs,  (V)nst.  Hist.  §§  Itil, 


op  pni^R  TENimr. 

ficutage  and  the  feudal  obligation  of  military  sorvico 
became  obsolete  after  the  reign  of  Richard  II.,  if  not 
earlier  (o).     The  military  tenant  was,  moreover,  at 
first  expected,  and  afterwards  obliged,  to  render  to 
his  lord  pecuniary  aids  to  ransom  his  person  if  taken 
prisoner,  to  help  him  in  the  expense  of  making  his  son  Aids, 
a  knight,  and  in  providing  a  portion  for  his  eldest 
daughter  on  her  marriage  (p).    On  entering  upon  his 
estate,  the  tenant  was  bound  to  do  homage  to  his  lord,  Homage, 
kneeling  to  him  and  professing  to  become  his  man  ;  he 
was  also  bound  to  take  an  oath  of  fealty  to  him  (q).  R-alty. 
An  heir  of  full  age  was  required  to  pay  a  fine,  called  a 
relief,  on  succeeding  to  his  ancestor's  estate  (r).    If  Reii,.f. 
the  heir  were  under  age,  the  lord  had,  under  the  name 
-f  wardship,  the  custody  of  the  body  and  lands  of  the  Wanlship. 
1.  ir,  without  account  of  the  profits,  till  the  ag.i  of 
twenty -one  in  males,  and  sixteen  in  females  {s).    In 
addit  i     to  this,  the  lord  possessed  the  right  of  marriage  Marriac... 
{mnriUiytim),   or  of   disposing  of   his   infant   wards 
in  matrimony  (t).    And  if  a  male  heir  refused  a  suit- 
able match,  he  was  to  forfeit  a  sum  of  money  eqnnl 


47 


162;  Madox,  Hist.  Exch.  ch. 
'vi. ;  P.  &  M.  Hist.  Eng.  Uw, 
I.  245—254.  It  appears,  how- 
ever, that  scutage  was  not  first 
introduced  by  Henry  II. ;  men- 
tion of  scutage  is  found  in  a 
charter  of  Henry  I. ;  and  the 
principle  must  have  existed 
from  the  beginning  of  military 
tenure  ;  RouuJ,  Eng.  Hist.  Rev. 
vi.   629  sq.;    Feudal   England, 

(o)  2  Stubbs,  Const.  Hist.  « 
275,  p.  621,  2nd  ed. ;  Co.  Litt. 
'2  b;  P.  &  M.  Hist.  Eng.  Law, 
I.  231,  232,  245—254. 

(p)  Glanv.  ix.  8 ;  Bract,  fo. 
36  b  ;  Magna  Charta  Joh.  art.  12, 
14,  15  ;  Stubbs,  Select  Charters, 
298,  299,  2nd  ed. ;  P.  &  M.  Hist, 
tng.  Law,  i.  330.  The  amount 
to  be  taken  as  aids  fmur  /aire 
fih  ehei^ier  et  pour  file  marier 
were  fixed  by  stots.  3  Edw.  I. 


:W.  4  25E.1W.  HI. 


St.  5,1'.  li. 


iq)  Saving  always  his  alle- 
giance to  the  king ;  filanv.  ix. 
1  ;  Bract,  fo.  77  b— 80  ;  Litt.  sa. 
85—94  ;  P.  &  M.  Hist.  Eng.  I^w, 
1277  sq.  ;  ante,  p.  13,  n.  (r). 

(r)  Glanv.  ix.  4  ;  Bract,  fo.  84  ; 
Litt.  8.  112;  P.  &M.  Hist.  EnR. 
Law,  i.  288  sq. 

(s)  Glanv.  vii.  9—12  ;  Bract, 
fo.  86  ;  Fleta,  fo.  4  ;  Litt.  s.  103  ; 
P.  &  M.  Hist.  Eng.  Law,  i.  299 
sq.  A  wardship,  or  the  interest 
of  a  lord  in  the  body  and  lands 
of  his  ward,  was  regarded  as  a 
chattel  saleable  and  devisable  bv 
will,  and  was  afterwards  classed 
as  a  chattel  real ;  Bract,  fo.  87  a  • 
Fleta,  fo.  0 ;  Britt.  liv.  3,  ch.  2, 
§  2  :  y.  B.  32  Edw.  I.  180  ;  Co. 
Litt.  85  a,  118  b  ;  P.  &  M.  Hist. 
Eng.  Law,  ii.  116. 

(<)  Glanv.  vii.  12 ;  Bnrt. 
80  b— 91  b  ;  Fleta,  fo.  0  ;  Mritt. 
liv.  .3.  ch.  2. 
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to  the  vnlno  of  tlio  marriago — that  is,  what  the  suitor 
was  willing  to  pay  down  to  tho  lord  as  tho  price  of 
marrying  his  ward  ;  and  doublo  the  market  vahio 
was  to  be  forfeited  if  a  male  ward  presumed  to  murry 
without  his  lord's  consent  (u).  If  a  female  heir  re- 
fused  the  match  tendered  by  hor  lord,  he  might  hold 
her  lands  until  she  attained  twenty-one,  and  further 
until  he  had  taken  the  value  of  the  marriage  {x).  The 
king's  tenants  mi  capiie  were,  moreover,  subject  to 
many  burdens  and  restraints,  from  which  tho  tenants 
of  other  lords  were  exempt  (y).  Again,  every  lord  who 
had  two  or  more  free  tenants,  had  a  right  <o  compel 

Suit  of  coun.  them  to  do  suit  of  court ;  that  is,  duly  to  attend  and 
to  aid  in  transacting  the  business  of  the  lord's  court, 

('(.iirt  liaron.  or  coii-  haron  (z),  wherein  his  freeholders  were  judges 
as  well  tis  suitors  (rt).  Lastly,  on  failure  of  tlie  tenant's 
heirs,  liis  lord  had  the  right  to  have  the  lands  again 

RsfJioat.  .13  liis  escheat  (6) ;  that  is,  as  falling  in  to  the  lord, 
who  or  whose  predecessors  had  granted  the  fee  (c)  now 
brought  to  an  end  for  want  of  heirs.  The  tenant's 
heirs   might  fail  either  from  natural  causes  or  by 

Attainder.  reason  of  his  or  their  attainder,  or  corruption  of  the 
Idood,  so  as  to  lose  its  inheritable  qunlitj-.  This  was 
the  legal  consequence  of  judgmrnt  of  d<'ath  or  out- 
lawry {d)  for  treason  or  felony,  and  of  abjuring  tho 


(u)  Stats.  20  Hen.  III.  c.  6.  7 ; 
3Edw.  I.e.  22;  Litt.  8.  110. 

(X)  Stat.  3  Edw.  I.  c.  22  ;  Co. 
Ldtt  79  a. 

(y)  As  for  an  heir  of  full  age 
to  pay  a  whole  year's  profits 
on  succeeding  to  his  ancestor's 
estate  for  primer  stit'  %  ;  for  an 
infant  heir  to  *u«  ou/  Am  livtry 
on  coming  of  age,  that  is,  to  pay 
half  &  year's  profits  for  taking 
poiisession ;  involuntary  knight- 
hood in  certain  cases  ;  and  nnes 
for  alienation  ;  see  Co.  Litt.  77  a, 
37  a,  n.  (1);  2  Black.  Comm. 
6ft— 72. 

(?)  I.e.,    Cwia    Rnronin,    the 


lord's  court. 

(a)  Atde,  pp.  44,  45.  For  an 
account  of  the  jurisdiction  of  the 
lord's  court,  see  Maitland,  Select 
Pleas  from  Manorial  Courts  (Sel- 
den  Socy.),  Introd.  xxxviii.  »q. ; 
Vinogradoff,  Vill.  in  Eng.,  Essay 
II.  ch.  V. ;  P.  &  M.  Hist.  Eng. 
liaw,  i.  568  »q. 

(6)  F.  k  M.  Hist.  Eng.  Law, 
i.  332. 

(c)  AnU,  p.  38. 

(d)  A  criminal  who  flies  front 
justice  may  by  due  process  he 
outlatved,  or  put  out  of  the  pro- 
tection of  the  law  ;  Bract,  fo.  124 
»<].  ;  4  Black.  Comm.  319. 


OF  KltKK   TKNUItE. 

realiu(e).  Escheat  upon  attuiuder  was,  however, 
subject  to  the  right  of  the  Crown  to  hold  f(  r  a  year 
and  a  day,  and  to  waste  the  attainted  person's  lands 
-«  nght  usuaUy  compounded  for  (/ ).  And  the  lands 
01  one  attainted  for  high  treason  were  forfeited  abso- 
lutely  to  the  Crown,  and  did  not  escheat  to  the  lord 
of  the  fee  (gr). 

Tenure  by  grand  serjeanty  {h)  was  reckoneil  equiva-  i.r„„a 
ent  to  knight's  service,  being  subject  to  the  same  «"jca«ty. 
burden  of  the  lord's  right  of  wardship  and  marriage. 
According  to  Bracton,  to  hold  by  grand  serjeanty  was 
to  hold  lands  of  the  king  or  some  other  lord  by  render- 
ing to  the  king,  as  royal  service,  some  special  service, 
other  than   knight's   service   or  scutage,   pertaining 
to  the  kmg  or  the  defence  of  the  reahn,  and  valued 
ut  hve  pomids  or  more  (t).    But  in  Littleton's  day  (fc).  LitUeU.. 
grand  serjeanty  was  Umited  to  cases  where  a  man 
held  lauds  of  the  king  by  such  services  as  ho  ought 
to  do  in  his  own  pei-son  to  the  king,  as  to  carry  the 
kmg  s  banner,  or  to  be  his  marshal,  or  to  carry  his 
sword  before  him  at  his  coronation,  or  to  do  other  hke 
services  {I). 

I'ree  socage  appears  to  have  been  originally  the  8„^«„ 
name  of  the  tenure  of  the  liberi  sochenianni  (w),  or  free  t"""^- 
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(e)  Cnminais,  who  took  sanc- 
tuar^r,  had  the  alternative  of 
commg  out  to  stand  their  trial, 
or  of  confessing  their  crime  and 
abjunng  and  leaving  the  realm  : 
Bract,  fo.  135.  Privilege  of  sanc- 
tuary was  finally  abolished  bv 
Stat.  21  Jac.  I.  c.  28,  s.  7.  '' 

(/)  Glanv.  vii.  17  ;  liract.  fo. 
23,  129, 130  ;  Britt.  liv.  1,  ch.  0, 

Jai  a ;  4  Black.  Comm.  380 ;  Bae. 
Abr.  forfeiture,  Outlawry  (J).). 

(?)  Stat.  26  Edw.  Hi.  St.  6 
^■•i;i  Inst.  18. 

(/()  Sec  P.  &  M.  Hist.  Enx. 
Lii" ,  ■  202  «?.,  303;  304. 

{')  Bracton  instances   finding 

vv.B.r. 


the  kmg  a  man  or  several  men 
armed,  horse  or  foot,  for  his 
army;  Bract,  fo.  35  b— 37  a, 
87  b ;  Meta,  fo.  6 ;  see  Britt. 
''r-. '*',«=h.  2,  ^  6  and  note, 
Nichols's  ed. 

(i)  Littleton  was  a  iudeo  in 
the  reign  of  Edward  IV.,  and 
*rV*f  .»  treatise  on  Tenures, 
which  IS  a  book  of  authority. 

(/)  Litt.  8.  153. 
.  (w)  So  called  chiefly  to  dis- 
tinguish them  from  the  viUani 
sochemanni  on  the  anf  ent  de- 
mesne of  the  Crown  ;  see  jml, 
p.  bl,  n.  (h);  Vinograd.ff,  Vill. 
luEiii.;.  J'Mj, 


GO 


or  COnfUllEAL  hebbditamenxs. 


Bokemen,  a  class  of  landholders  whose  existence  dates 
from  before  the  Norman  Conquest,  but  who  were,  us 
we  have  seen,  rarely  found  at  the  time  of  the  Domes- 
day survey  beyond  the  range  of  the  north-eastern 
coimties  (n).  Sokemen  appear  to  have  got  their  name 
from  the  word  soke  (Anglo-Saxon,  socn),  signifying,  as 
well  as  a  right  or  Uberty  of  jurisdiction,  a  duty  of  seeking 
or  attending  a  court,  and,  therefore,  applicable  to  the 
suit  of  court,  which  before  the  Conquest  appears  to 
have  been  the  chief  incident  of  their  tenure  (o).  But 
us  early  us  Bracton's  time  this  derivation  of  the  term 
was  overlooked,  and  the  origin  of  the  word  socage  was 
referred  to  the  French  word  soc,  a  ploughshare  (p), 
sokemen  bomg  generally  engaged  iii  cultivating  the 
land  (g).  Luleed,  after  the  Conquest  free  sokemen  are 
usually  fomid  to  bo  holding  their  lands  by  yielding 
rent  in  money  und  rendering  services,  which  wire 
generally  of  an  agricultural  nature,  but  fixed  in  amount 
and  kind,  and  far  less  onerous  than  the  labour  services 
of  the  villeins  (r).  Li  course  of  time  these  services 
were  generally  commuted  for  money  payments  (s). 
And  the  class  of  freeholders,  who  held  parcels  of  land 


(»)  Ante,  |).  43.  There  uro 
Kcvoral  instancGu  in  Domesday  of 
land  having  been  held  in  King 
Edward's  time  by  sochemanni, 
which  was  not  so  held  at  the 
time  of  the  survev,  especially 
in  Bedfordshire  and  Cambridge- 
shiro ;  see  Domesday,  i.  11  a, 
13  b.  14  b.  132  b.  134, 140  b,  141, 
100.  101.  200—218;  Maitland, 
Domesday  Book  and  Beyond, 
62— 66. 129«jr..  136. 

(o)  Somner  on  Gavelkind,  130 
sq.,  2nd  ed. ;  2  Black.  Comm.  80 ; 
Maitland,  Select  Pleas  in  Man- 
orial Courts,  Selden  Society, 
xzii. ;  P.  &  M.  Hist.  £ng.  Law, 
i.  274 ;  Maitland,  Domesday 
Book  and  Beyond,  84  «g. ;  ante, 
p.  43. 

(p)  Du  Gangc,  Gloss,  n.v.  fSoca- 
gium,  iSuvt'us,2;  Litt.  s.  11*J. 

(q)  BraL-t.  77  b> 


(r)  Thus  a  eokeman  might 
have  to  plough  for  his  lord  three 
times  a  year  and  do  a  few  days' 
extra  Work  at  harvest  time,  where 
a  villein  would  have  to  work 
three  days  a  week  for  his  lord. 
Sec  Domesday,  i.  170  a  (services 
of  householder  in  Hereford); 
Liber  Niger  Petroburgensis  (circa 
A.D.  1126)  published  as  an  ap- 

fendiz  to  the  Chronicon  Petro- 
urgense  (Camden  Society),  pp. 
157—166,  172.  173,  where  com- 
pare the  services  of  the  aocKe- 
manni  with  those  of  the  viUani  ; 
Glanv.  vii.  1,  3,  9, 11 ;  Bract,  fo. 
36  b,  77  b,  86  b,  207  a,  209  a; 
Britt.  liv.  3.  ch.  2.  «  6,  7 ;  Rot. 
Hund.  ii.  470,  476,  484,  601,  591. 
008,  656,  677,  762,  846,  871  ; 
VinogradofF.  Vill.  in  Eng.  I'JO 
sg.,  308  aq. 

(«)  Lilt.  b.  119. 


OJf  WlBE   TKNUIIK. 

of  the  lord  of  a  manor  at  rent  in  money  or  lixeil  .wti. 
cultural  services,  appears  to  have  steadily  spread  and 
increased  (0  ;   whilst  at  the  same  time  the  term  free 
socage  was  extended  to  denote  the  tenure  of  such  free- 
holders  as  well  as  of  the  original  class  of  free  soke- 
men  (u).    So  that  by  the  time  of  Edward  I,  the  free 
tenants  of  a  manor,  holding  their  land  in  socage, 
often  at  a  money  rent,  had  become  prominent  members 
0     he  agricultural  commmiity  (x) ;   whilst  the  mUani 
of  that  period,  of  whose  tenure  the  servile  conditions 
are  often  especmlly  noted  in  records,  occupied  an  inferior 

f^^JltJ^T  ^':  ''"'r  ""'^"^  '^  tenure  w.., 
m  iiee  sotdge,  the  tenant  waa  bound  to  take  an  oath  ""^g*--- 
Of  fealty  to  his  lord  ;  sometimes,  indeed,  he  owed  no  iWty. 
other  serA-ico  than  fealty  (.) ;    but  homage,  the  in- 
variable  mcident  of  military  tenure,  was  rarely  required 

pour  Jmrc  filschevalwr  were  incumbent  on  tenants  in 
bocago  as  well  as  by  knight's  service  ib).  lu  aU  cases 
0  ammal  .nt,  the  rc^lief  paid  on  succelUy  1  lid  .M.. 

bu  t  of  court  and  escheat  were  incident  to  socage  as  to 
mht.ry  tenure  (c).    The  main  difference  betwten  tlo 

mrrtr  whir-  T.  "  "^^  "^*^^'"  ^^  ^^-^^^^"^  -^  "-^I'-a 
uidrriage,  which,  m  the  case  of  an  infant  heir  of  u  «""";"«"  iii 

enant  m  socage  devolved,  not  upon  his  lord,  but  on  ""'" 

b^  nearest  relation  to  whom  the  inheritance  could 

uot  descond ;   and  by  a  Statute  of  Henry  III    tho 

guardian  m  socage  was  made  accomitable  to  the  heir 


CI 


(')  See  Nasse,  Agricultural 
Ummunity  of  the  Middle  Ages 
U!<ngl]8h  translation),  32— 36  • 
Seebohm.  English  Village  am- 
munjty,  80  and  note. 

(«)  Bract.  ...  37  a,  77  a,  207  a  • 
VmogradofF,  Vill.  in  Eng.  196  • 
1^  *«•  Hist.  Eng.  Law,  i.  273— 

(x)  As  to  the  freeholdinc 
tenants  „f  the.  manor  of  tho 
thirteenth  century,  see  Vinogra- 


doflf,  Vill.  in  Eng.,  Essay  I.  ch. 
III.,  Essay  II.  ofa.  iv..  also  nn 

(y)  See  Nasre,  34-40 ;    Rot. 
Hiind.  u.  321,  .34,  338,  623. 

,,  (o)  Bract,  fo.  77  b.  84  a  •  see 
VinogradoflF,  Vill.  in  Eng.  454 
(6)  Ante,  p.  47,  n.  (p). 

»«>  b,  80  a  ;  Litt.  ss.  120—128. 
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fur  tliu  prufitB  uf  the  laud,  and  proLibited  frum  uvlliiig 
the  marriage,  savu  to  the  heir's  advuntage  (d). 


UxtciuioD  of 
tho  term 
■ocago. 


I'cdy 
sorjt-auty. 


As  time  went  on,  the  term  uocagu  was  applied  as  a 
general  name  to  all  tenures,  where  the  tenant  held  of 
his  lord  by  certain  service  for  all  manner  of  services, 
su  that  the  service  were  not  knight's  service  (c). 
Socage  tenure  thus  came  to  comprise  several  forms  of 
tonure  in  which  the  services  were  not  originally  of  tho 
nature  of  sokeman-service,  but  which  were  distinguished 
by  certiiinty  of  service  and  freedom  from  the  lord's 
right  of  wardship  and  marriage  ;  as  in  the  case  of  those 
whoso  tenure  had  by  agreement  with  their  lords  been 
changed  out  of  knight's  service  to  certain  rent  (/),  or 
of  those  who  held  by  petty  serjeanty  {g).  Originally, 
to  hold  by  i)otty  serjeanty  seents  to  have  boon  to  hold 
lands,  whether  of  the  king  or  of  some  other  lord, 
either  by  some  royal  service  of  small  value,  as  finding 
the  king  a  man  and  horse  with  bag  and  buckle  for 
any  necessity  touching  his  army,  or  else  by  some  petty 
service  to  be  rendered  to  the  tenant's  innnediatc  lord, 
as  riding  with  him,  holding  his  '  jurts,  carrying  his 
writs  withm  certain  bounds,  feeding  his  hounds,  or 
finding  him  bows  and  arrows  (/().  But  in  Little- 
ton's time  tenure  by  petty  serjeanty  seems  only  to 
have  survived  in  cases  where  a  man  held  lands  of  thu 
king  by  yielding  him  yearly  a  bow,  or  a  sword,  or  a 
pair  of  gilt  spurs,  or  other  such  small  things  belonging 


{d)  GlanT.  vii.  11 ;  Bract,  fo. 
87  b,  91  a  ;  Fleta,  fo.  6  ;  Britton, 
liv.  3,  ch.  2,  §  6  ;  Litt.  as.  123— 
125 ;  Stat,  of  Marlborough,  62 
Hen.  MI.  c.  17;  see  P.  &  M. 
Hist.  ling.  Law,  i.  302,  303,  ii. 
442. 

(e)  Bract,  fo.  C  '  a,  Fleta,  fo. 
19t) ;  Ldtt.  88. 117, 119  ;  Vinogra- 
doff,  Vill.  in  Ung.  196 ;  P.  &  M. 
Hist.  Eng.  Law,  i.  271—275. 

if  )  See  Bract,  fo.  86  a,  87  b  ; 
Bnlluu,  Uv.  3,  vh.  2,  ^i  o,  b.     U 


is  thought,  too,  that  mauv  ten- 
ures which  were  originally  by 
Hcutage  (ante,  p.  40),  came  after- 
wards  to  be  regarded  as  socage, 
through  the  decay  of  scutage  ; 
P.  &  M.  Hist.  Eng.  Law,  u.  267. 

({/)  lleta,  fo.  204. 

(A)  Biact.  fo.  35  b,  87  b ; 
Fleta,  fo.  5;  see  Britt.  iiv.  3, 
vh.  2,  ^  0,  and  note  thereto,  ed. 
Niohuln ;  Vinogradoff,  Vill.  in 
Kng.,  Essay  II.  ch.  iv.  ;  P.  &  M. 
ilml.  Eug.  Law,  i.  M'Z  "if. 


op   FnKR   TRNtTHFl. 

to  war  (»).  So,  Uxt,  U'lxuro  in  buiRftpo  (k)  was  said  to 
1)0  hjit  tcniiro  in  socago  (Z).  Thus  tcnuro  in  socage, 
though  of  Jmmbl.r  origin  than  tho  military  tonuros, 
came  to  h».  r.'gardotl  as  a  far  inoro  bonpficial  form  of 
landowning. 


m 


Tennro  in  frankalmoign  arose  hcforo  tho  statutes  Tenure  in 
of  Edward  I.  prohibiting  the  alienation  of  land  into  »n«'»l- 
mortmain  (m),  when  a  man  gave  land  to  an  abbot  or  TM\n. 
prior  and  his  convent,  or  to  a  dean  and  chapter,  or 
other  ecclesiastical  corporation  to  be  held  by  them  an  1 
their  successors   in  pun*  and   perpetual  alms  or  in 
Jranhdmoign  (n).    And  they  who  held  in  frankalmoign 
were  bound  of  right  (o)  before  God  to  make  prayers 
and  other  Divine  services  for  the  souls  of  their  giantor 
and  his  Jjeirs.    And   they  did  neither  homage,  nor 
fealty,  nor  any  other  service  to  their  lord  ;    because 
their  Divine  service  was  reckoned  better  for  tho  lord 
than  any  doing  of  fealty  ;   and  because  th(^  words  in 
frnnkahtMifin   excluded    tiie   lord    from    liaving   any 
earthly  or  temporal  service  done  for  liitn  (/>).     As  a, 
corporation  never  dies,  no  relief  coidd  becoin."  payable, 
and  there  was  no  chance  of  escheat  (q). 


(•)  Litt.  ss.  1B9,  101  ;  f'o.  Litt. 
108  a. 

(t)  Anlf,  p.  43. 

«)  Litt.  s.  J  62. 

{mi  SUt8.  7  Rlw.  I.  c.  1  : 
18  Edw.  I.  c.  I ;  from  whioli  it 
appe&n  that  lands  given  to  an 
ecoleMastioal  or  other  corpora- 
tion ware  said  to  come  into  the 
dead  hand,  because  they  then 
became  unprofitable,  both  to  the 
king,  because  the  exaction  of  the 
royal  services  due  to  him  there- 
from was  prejudiced,  and  also  to 
the  immediate  lords,  who  lost  all 
prosiiect    of    reliefs,    wardships. 


marriages    or   escheats   out   of 
t'.iem. 

(n't  As  to  franhdmoign  in  the 
twelfth  and  thirteenth  centuries, 
sec  Maitland,  L.  Q.  R.  vii.  ;{54  • 
P.  &  .M.  Hist.  Kng.  Law,  i.  218  47.* 

(o)  I.e.,  by  e<H!lesia»tical  law, 
whi<!h  provided  a  remedy  for  the 
lord  if  the  tenants  neglected  their 
divine  services;  Litt.  s.  ISO:  Co. 
Litt.  95  b,  96  a. 

(p)  Olanv.  vii.  1,  ii.  2  ;  Bract, 
fo.  13  a,  27  b,  78  b :  Litt.  ss. 
133—142  ;  Co.  Litt.  67  b. 

(q)  Co.  Litt.  94  b,  95  .i,  99  a, 
260  a. 


m 
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Waning 
importanoa 
of  lome 
incidenU 
of  tenure. 


Abolition 
of  military 
tenures. 


Section  ITT. 

Of  Free  Tenure  in  Modern  Timeii. 

As  time  went  on,  many  of  thfi  incidents,  both  of 
military  and  other  tenures,  ceased  to  luive  any  practical 
importance.    Scutiige  became  obsolete,  as  we  have 
seen  (r) ;  and  the  military  service,  which  it  had  super* 
seded,    became   a    mere    tradition  («).    Homage   and 
fealty  were  neglected  (0,  and  the  fixed  money  rents 
so  often  payable  in  respect  of  fees  held  in  socage 
gradually  fell  into  iasignificance  with  the  diminishing 
value  of  money.    But  the  lord's  rights  of  wardship 
and  marriage  in  the  case  of  tenure  by  knight's  service 
and  the  peculiar  exactions,  to  which  the  heirs  of  the 
king's  ft-nants  in  cajvite  were  liable  (n),  continued  to 
be  actively  enforced.    Through  Tudor  legislation,  the 
burthen  of  these  liabilities  was  rendered  more  gall- 
ing (x) ;  and  at  the  end  of  the  sixte<>nth  centurj-  they 
were  felt  to  be  an  intolerable  hardship  («/).    A  reso- 
lution of  the  Long  Parliament  passed  on  the  24th  of 
February,  164.'»,  at  length  gave  relief  (a),  which  was 
too  precious  to  be  afterwards  relinquished.    Accord- 
ingly, at  the  restoration  of  King  Charles  II.  an  Act  of 
Parliament  was  insisted  on  and  obtained,  providing 
that  as  from  the  24th  of  Febmary,  1645,  all  tenures 
by  knight's  service,  and  the  fruits  and  consequences 
of  tenures  in  capite  (a)  should  bo  taken  away,  and  all 
tenures   of   estates   of  inheritance   in   the     lands   of 
private  persons  (except  tenures  in  frankalmoign  and 


(r)  Ante,  p.  47. 

(«)  See  Litt.  as.  96—97,  100 ; 
P.  &  M.  Hist.  Eng.  Law,  i.  232. 

<()  Co.  Litt.  68  a. 

(M)  Ante,  p.  48,  n.  (y). 

(r)  Stats.  4  Hen.  VIL  c.  17, 
28  Hen.  VIIL  c.  10,  deprived 
tenants  of  the  opportunity,  which 
they  had  previously  enjoyed,  of 

f>reveDting  the  incidence  of  the 
ord's  right  of  wardship  by  keep- 
ing   their   lands   in    the    hands 


of  a  number  of  trustees  for  their 
own  use.  By  stat.  32  Hen.  VIIL 
c.  46,  a  Court  of  Wards  and 
Liveries  was  erected,  the  pro- 
ceedings of  which  caused  much 
discontent. 

(y)  See  Sit  Thomas  Smith,  De 
Republica  Anglorum,  lib.  3,  c.  6, 
ed.  1583  ;  4  Inst.  202. 

(z)  Digby,  History  of  the  Law 
of  Real  Prc'perty,  ch.  ix. 

(a)  Co.  L.tt.  i08  a,  n.  (5). 


OF   FR1IIT!   TENnRB. 
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copyhold  tenures)  turned  into  free  and  common  socage  ; 
and  that  the  same  should  be  for  ever  discharged  from 
homage,  wardships,  values  and  forfeitures  of  marriage, 
and  other  charges  incident  to  tenure  by  knight's  service, 
and  from  aids  for  marrying  the  lord's  drtught«>r  and 
for  making  his  son  a  knight  f'»^ 

Since  tho  year  1015,  tlierefore,  the  only  free  tenures 

existing  have  l)een  the  lay  t«'nure  of  free  and  common 

socage  and  the  spiritual  tenure  of  frankalmoign.    In 

modem  times  the  incidents,  which  mark  the  relation 

of  lord  and  tenant  of  an  estate  in  fee  simple  held  in 

socage,  are  of  rare  occurrence.    Thus  a  rent  w  not 

now  often  paid  in  respect  of  the  tenure  of  an  estate 

in  fee  simple.    When  it  is  paid,  it  is  usually  called 

quit  rent  (c),  and  is  almost  always  of  a  very  trifling 

amount ;  the  change  in  the  value  of  money  in  modern 

times  will  account  for  this.    The  relief  of  one  year's 

quit  rent,  payable  by  tho  heir  on  the  death  of  hw 

ancestor  in  the  case  of  a  fixed  quit  rent,  was  not 

abolished  by  the  statute  of  Charles,  and  such  relief  is 

accordingly  still  due  (d).    Suit  of  Court  also  is  still 

obligatory  on  tenants  of  estates  in  fee  simple  held  of 

any  manor  now  existing  (e).    And  the  oath  of  fealty 

still  continues  an  incident  of  tenure ;  but  in  practice 

it   is   never   exacted  (/).    There    is,   however,    one 

incident  of  tenure  still  remaining,  which  is  occasionally 

productive  of  substantial  advantage  to  the  lord.    The 

lands  of  a  tenant  in  fee  simple  remain  liable  to 

escheat  (gf)  to  the  lord  of  the  fee  on  failure  of  the 


Preacnt  Snt 
tenures. 


Modem 
incident!  of 
aoMge 
tenure. 

Rent. 


Relief. 

Suit  of  Court. 
Fealty. 


il 


EachoAt. 


(6)  Stat.  12  Car.  II.  c.  24.  The 
12th  Car.  H.  A.D.  1660.  was  the 
fint  year  of  hia  aotnal  reign. 

(c)  Which  properly  means  a 
commntation  rent,  or  rent 
whereby  the  tenant  is  quit  of 
services;  2  Black.  Comm.  43' 
Co.  Litt.  85  a,  n.  (1);  Pauing. 
ham,  app..  Pitfy,  rcsp.,  17  C.  B. 
299;  Waiiams  on  Seisin,  28. 
Such  a  rent  may  now  be  redeemed 
by  the  tenant  under  stat.  44  ft  45 


Vict.  0.  41,  B.  45;  and  the  ex- 
tin|n>ishment  of  any  manorial 
incident  may  be  compelled  by 
either  lord  or  tenant  under  stat. 
57  ft  68  Vict.  c.  46.  s.  2. 
„  W  Co.  Litt.  85  a,  n.  (1); 
Scriv.  Cop.  738. 

(«)  ScriT.  Cop.  736. 

(/)  Co.  Litt.  67  b,  n.  (21  68  b, 
n.  (6). 

{g)  Ante,  f.  48. 


I 
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t<'nant'i4  Win,  At  tho  prcM>nt  day  fuiluro  of  hoirs 
can  only  occur  from  nninral  cftuswt,  for  tho  Forfoitnrn 
Act,  1870,  alHiliMhed  nil  attainder,  forft'itiiro  or  PHcheat 
npon  judgment  for  troaHon  or  felony  (h).  When, 
therefore,  a  tenant  in  fee  Himple  dies,  without  having 
alienated  liw  lands  in  hin  lifetime  or  hy  hix  will  (either 
of  which  will  prevent  escheat)  (*),  and  without  leaving 
uny  hlood  relation  to  succeed  him  as  his  heir,  such 
lands  will  fall  into  tho  lord  of  whom  they  were  held. 
BMU»ly.  Bastardy  is  tlio  most  usual  cause  of  tho  failure  of 
heirs;  for  a  hastard  is  in  law  nulUwt  JUitu ;  and, 
being  ncdiody's  son,  he  can  consequently  have  no 
brother  or  sister,  or  any  other  heir  than  an  heir  of  his 
body  (&).  If  siich  a  person,  therefore,  were  to  pur- 
chase lands,  that  is,  to  acquiro  an  estate  in  fe©  simple 
in  them,  and  were  to  die  possessed  of  them  without 
having  made  a  will  and  without  leaving  any  issue, 
the  lands  would  escheat  to  tho  lord  of  tho  fee,  for 
want  of  heirs.  Wlien  an  escheat  occurs,  tho  Crown 
UKt-t  frequently  obtavins  tho  lands  escheat^Hl,  in  con- 
sequence of  th(t  before-nnntioned  rule,  that,  the  King 
is  tho  lord  paramount  of  all  tho  lands  in  the  king- 
<lom  (I).    But  if  there  shoidd  bo  any  lord  of  a  manor 


(»)  Stot.  33  &  34  Vict.  p.  23, 
«.  1  (Daiwed  4th  July,  1870).  It 
had  Dcen  previoufily  pniTklcMi 
that  no  attainder  for  felony, 
rxcept  in  the  com  of  high 
treason,  or  murder  or  abetting, 
procuring  or  counselling  tho 
Hame,  should  extend  to  the  dis- 
inheriting of  any  heir  or  tho 
prejudice  of  the  right  of  any 
pereon  other  than  the  right  of 
the  offender  during  life  ;  stats. 
54  Geo.  III.  c.  145 ;  9  Geo.  IV. 
c.  31,  s.  2  ;  24  *  25  Vict.  c.  100, 
s.  8. 

(i)  Y.  B.  49  Edw.  III.  10, 
pl.  10;  Co.  Litt.  236  a,  n.  (1); 
Soriv.  Cop.  762.  The  case  of 
Wentvorth  v.  Humphrey,  11  App. 
fas.  fil9,  625,  swms  to  show  (liat 
there  is  no  foundation  for  the 
late  anthnr'H  doubt  expreswtl  in 


tLd  first  nineteen  editions  of  this 
book,  whether  the  present  Wills 
Act  (7  Will.  IV.  &  1  Vict.  0.  20, 
s.  3)  extends  to  the  case  of  tho 
testator's  leaving  no  heir. 

(it)  Co.  Litt.  3  b ;  2  Black. 
Comm.  347 ;  Bac.  Abr.  tit. 
Bastardy  (B). 

(i)  It  must  not  be  supposed 
that  the  King  personally  derives 
any  benefit  from  an  escheat. 
The  Crown  rights  over  land  have  Crown  rii;lit 
long  been  subject  to  parliamen-  over  lamr. 
taiy  control  and  the  revenues 
and  _  profits  arising  therefrom 
applira  to  nationu  purposes. 
Tne  Crown  lands  are  now 
managed  by  the  Commissioners 
of  Woods,  Forests  and  Land 
Revenues,  and  the  revenues 
thereof  are  during  the  King's  life 
to  l»p  carried  to  the  Consolidate<l 
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or  other  ponton,  who  roiil.l  |,rov.»   that,  thi<  ostuti. 
so  t^rmmftt.'d  wuh  h.l.l  „f  him,  ho.  and  not  tho  Crown, 
would  bo  ontitled  (»4).     fii  formor  timon  thore  w.t.' 
many  such  mo«no  or  inl.rinodiat.,  lord?*,  an  wo  liavi* 
Bpen(n).    But  now  tho  tmiU  and  incidonts  of  tonuro 
of  oHtftto  in  foo  simplo  an*  so  f.,w  and  raro,  that  nwiny 
BHch  ostab's  aro  considorod  as  Jieid  diroctlv  of  tho 
Crown,  for  want  of  proof  as  to  wlio  is  the  intor- 
modiate  lord  ;  and  tho  difficulty  of  proof  is  incroased 
hy  tho  fact  bofore-mentionod,  tliat,  sinco  tho  statute  of 
Quia  h'mptoren,  passed  in  tho  reign  of  Edward  I.  (o). 
it  has  not  boon  lawful  to  croato  a  t«-niire  of  an  onUiU> 
in  foo  simplo ;   so  that  ovory  lordship  or  soignory  of 
an  estate  in  fee  simplo  hoars  date  at  least  as  far  hack 
as  that  reign :    to  this  rule  the  few  soignories  which 
may  have  been  subsequently  created  hy  tho  king's 
t.mant3  in  eapUe  form  tho  only  exception  (p).    Thi. 
Und  Transfer  Act,  1897(g).  dms  not  affect  lands 
eschoatmg  U^  tho  Crown,  so  that  they  do  not  pass  to 
tho   deceased    tenant's   administrator  (r).    They   are 
however,  liuhlo  t^  his  d.-hts  (..).    Rut  whoro  tho  lord  of 
the  foe  is  not  tho  Crown,  it  uppoars  that  lands  oschoatin« 

Fund,    which    i8    «p|Jieftblo    in      IIT.  seM.  2,  c  24  •  50  n«„.  Ul.o. 


Renerally  defraying  tho  natidnal 
t-xpenditare,  and  ont  of  which 
the  annnal  Num  granted  by  Par- 
liament for  the  Civil  Lint  (in- 
rluding  His  Majesty'u  privy 
purse  and  the  niaintenanoe  of  his 
liouiiehold)  is  paid.  See  1  Black. 
(!omm.  286,  331—335  ;  stats.  5tl 
<.eo.  III.  c.  98;  10  Geo.  iV.  c 
«» :  1*2  Vict.  c.  2.  ss.  2,  3 ;  1 
Mw.  VII.  c.  4 ;  10  Edw.  VII. 
and  1  Geo.  V.  c.  28.  Procedure 
in  cases  of  escheat  is  now  tegu- 
Jftted  by  stat.  50  &  61  Vict.  c. 
•'>3,  and  the  rules  therennder- 
see  W.  N.  3rd  Aug.,  1889.' 
Jisnds  escheated  or  fnifeited  to 
the  Crowu  nave  be<  •  i  equentl y 
restored  to  the  fa  ■  •  of  the 
persona  to  whom  snc.i  lands  be- 
louged  pursuant  to  uUt.  39  ft  40 
(ieo.  IIT.  0.  88,  s.  12,  explained 
and  amended  by  stata.  47  (}eo. 


94.  and  47  A  48  Vict.  o.  71.  and 
extended  to  forfeited  leas«'hf)ldH 
by  stot.  0  (3eo.  IV.  c.  17. 

(m)  Doe  d.  llatjne  ami  IIU 
Majttttj  V.  Redftm,  12  East.  !Mi. 

(»)  Ante,  pp.  38,  46. 

(o)  18  Edw.  I.  c.  1  ;  anU,  p. 
39.  And  see  Williams  on  Seinin. 
20.  21,  25—27. 

(p)  AnU,  p.  45.  I^nds  veste<l 
in  any  person  upon  any  trust,  or 
by  way  of  mortgage,  were  exemp- 
ted from  escheats  by  stats.  4  4  .T 
Will.  IV.  c.  23,  and  13  &  14  Vi<t. 
e.  60,  now  replaced  by  50  &  .17 
Vict.  0.  63,  H.  2fi,  29. 

(7)  Stet.  60  &  61  Vict.  c.  M, 
Part  I.,  ante,  p.  29. 

(r)  lU  Hartky,  1899,  P.  40. 

(*)  Evans  V.  Bramt    n  "-w 
114;    Hughes  v.   WtWt,  9  .        ', 
749  ;  Berde  v.  St/mondit,  10  1 
40<i. 
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Incidents 
of  modem 
socage  tenure. 


Hrand  find 

petty 

serjeanty. 


riavelkmd. 


to  Ilim  now  dovolvo  in  the  first  instance  on  the  deceased 
tenant's  administrator,  or,  if  he  should  have  left  a  will 
of  personal  estate,  on  the  executors  of  that  will ;  but, 
subject  to  the  satisfaction  of  the  tenant's  H'-t':  >!r.,i 
administration  expenses,  his  lord  rotaias  his  ti  'f  to  have 
the  lands,  and  may  require  them  to  be  convej  d  'r,  liiin 
in  the  same  mauntr  ns  jiii  heir  or  devisee  may  {tj 

A  small  occasional  quit  rent,  with  its  accompanying 
rduj,—suit  of  the  Court  Baron,  if  any  such  exists,— 
an  oath  oi  fealty  never  exacted,— and  a  right  of  esclieat 
seldom  accrning,— are  now,  it  appears,  therefore,  the 
ordinary  incidents  of  modern  socage  tenure  (ii).  There 
are,  however,  a  few  varieties  in  this  tenure  which  are 
worth  mentioning.  They  arise  in  respect  either  of 
the  terms  on  which  the  lands  ludden  were  originally 
granted,  or  the  jdacos  where  they  are  situare.  As  (o 
the  former  case,  lands  may  still  be  holden  by  grand 
or  petty  serjeanty  (v)) ;  for  while  by  the  Act  of 
Charles  II.  grand  serjeanty  was,  with  the  other  military 
tenures,  turnt'd  into  socage  and  deprived  of  its  burden- 
some incidents,  its  honorary  services  were  expressly 
retained  (j).  And  petty  serjeanty,  being  but  socage 
in  "ffect,  was  not  abolished  by  the  statute  (y).  With 
regard  to  such  varieties  of  tenure  as  relate  to  places, 
these  are  principally  the  tenures  of  gavelkind,  borough- 
English,  and  ancient  demesne. 

J  he  tenure  of  gavelkind,  or  as  it  has  been  more 
correctly  styled  (s),  socage  tenure,  subject  to  the 
cusfom  of  gavelkind,  prevails  chiefly  in  the  county  of 

death ;  see  poft.  Part  III. 
Chap.  I. 

(u>)  Ante,  pp.  49,  52. 

(«)  Stat.  12  Car.  II.  o.  24,  s.  7  ; 
Co.  Litt.  108  a,  n.  (1). 

(y)  Litt.  8. 160 ;  Co.  Litt.  108  b, 
n.  (1). 

(j)  Third  Report  of  Real  Pro. 
perty  ConimiNsionera,  p.  /. 


(0  Ante.v.  29. 

(m)  See,  for  example,  the  inoi. 
dents  of  free  tenure  existing  in 
the  manor  of  Ewhurst,  Sussex ; 
Copesfake  v.  Hoper,  1907,  1  Cli. 
.160  ;  1908,  2  Ch.  10 ;  ante.  p.  37, 
n.  {g).  In  this  manor  there  is 
.ilso  the  incident,  seldom  found  in 
tlip  case  of  free  tenure,  of  a  heriot 
of  tt^nant's  best  beast  on  his 
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Kent ;  whoro  all  lands  anciently  and  originally  liold.n 

in  socage  are  of  the  nature  of  gavelkind  (a),  and  all 

estates  of  inheritance  in  land  (b)  are  presumed  to  be 

holden  by  this  tenure  until  the  contrary  is  shown  (c). 

The  most  remarkable  feature  of  this  kind  of  tenure  is 

that  upon  the  death  of  a  tenant  in  fee  intestate,  the 

descent  of  his  estate  is  not  govc^rned  by  the  common  Descent  of 

law  rule,  which,  as  we  shall  see  (d),  giv(>s  the  land  to  f*„'S'''"'' 

the  eldest  son  or  other  male  relation  to  the  exclusion  "" 

of  all  other  males  in  the  same  degree  of  kindred  :   lut 

his  land  goes  to  all  his  sons  in  equal  shares  (e),  and  so 

to  brothers  and  other  cdlateral  relations,  on  failure  of 

nearer  heirs  (/).     It  is  also  a  remarkable  peculiarity  Alienation  by 

of  this  custom  that,  although  by  the  common  law  no  '"f^fof 

one  under  the  age  of  twenty-one  years  can  make  a  Cl.  '" 

bmdmg  disposition  of  his  land  (//).  a  tenant  in  fee  of 

gavelkind  lands  is  able,  at  the  early  age  of  fifteen  years, 

to  ,li,.pose  of  his  ostate  by  feoffment  (h),  the  ancient 

mode  of  conveyance  already  alluded  to  (i).    There  was 

also  no  escheat  of  gavelkind  lands  upon  judgment  of 

death  (k)  for  felony  (/) ;  and  some  other  peculiarities  of 

less  importance  belong  fo  this  tenure  (w).     The  enst(uii 


(a)  Rob.  Gav.  45  (55,  3n]  cd.). 

(ft)  Including  estates  tail,  Litt. 
s.  2ti5;  Rob.  Gav.  52,  <»4  (64. 
119,  3rd  ed.).  *     ' 

(c)  Rob.  Gav.  44  (54,  3nl  ed.). 

(d)  Pout,  ch.  ix.  ' 
(«)  Litt.  8.  210,  266. 

(/)  Rob.  Gav.  92  (116,  3rd 
ed.);  3rd  Rep.  of  Real  Prop, 
tommrs.  p.  9  ;  Crump  d.  WooUeu 
v.  Norwood.  7  Taunt.  362  ;  Hook 
V.  Hook.  1  H.  A  M.  43 ;  Be 
Chmointh,  1902,  2  Ch.  488 ;  in 
opposition  to  Bao.  Abr.  Descent 
(u),  citing  Co.  Litt.  140  a. 

(9)  Po>*.  ch.  xii. 

(A)  Rob.  Gav.  193,  194,  217, 
218  (248.  249,  276,  279,  3rd  ed.) 
2   Black.   Comm.   84;    Sandys' 
Uinsuetudines  Kanciae,  165  tq  • 
see  sUt.  8  &  9  Vict.  o.  106,  s.  3. ' 

(«■)  Antf,  p.  31. 

{k)  Otherwise  in  case  of  out- 


lawry for  felony  or  abjuration  of 
the  realm  ;  see  aiOe.  p.  48. 

(0  Rob.  <iav.  226  (288  tq., 
3rd  ed.).  The  cnatom  did  not 
extend  to  give  exemption  from 
forfeiture  on  high  treason. 

(m)  The  husband  is  tenant  by  Cnrtesy    • 
the  curtesy  of  a  moiety  only  of  dower  o 
his  deceased  wife's  land,  nntU  gavelkind 
he  marriea  again,  whetiier  there  lands, 
were  issne  bom  alive  or  not ;  the 
widow  also  is  dowable  of  a  moiety 
instead  of  a  third  and  during 
widowhood  and  chastity  only; 
estates  in  fee  simple  were  devis- 
able by  will,  before  the  statuto 
was  passed  empowering  the  de- 
vise of  such  estates  ;   and  some 
other    ancient    privileges,    now 
obsolete,  were  attached  to  this 
tenure.    See  Rob.  Gav.  paanm  ; 
.■Jrd  R|.p.  of  Real  Prop.  Commrs. 
p.  9. 
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of  gavelkind  is  nndonhfedly  of  great  a;  f iqiiity  (n),  and 
its  existenco  sooms  to  l)o  owing  to  th<!  prosorvation  in 
K«*nt  of  old  English  luw  with  regard  to  lands  holden 
by  paying  rxfol  or  rent  (o).  It  is  still  held  in  high 
esteem  by  the  inhabitants,  so  that  whilst  some  lands 
in  the  county,  having  been  originally  held  by  knights' 
service,  are  not  within  tlie  custom  (p),  and  others  have 
been  disgavelled,  or  freed  from  the  custom,  by  various 
Act,8  of  Parliament  (g),  any  attempt  entirely  to  extin- 
guish the  peculiarities  of  this  tenure  has  uniformly 
been  resisted  (r).  There  are  a  few  places,  in  other 
parts  of  the  kingdom,  where  the  course  of  descent 
follows  the  custom  of  gavelkind  (s) ;  but  it  may  be 
doubted  whether  the  tenun;  of  gavelkind,  with  all  its 
accompanying  peculiarities,  is  to  be  foimd  elsewhere 
than  in  the  county  of  Kent  (t). 

Tenure  subject  to  the  custom  of  borough-English 
owes  its  origin  to  the  old  law  of  tenure  in  burgage  (m). 
It  prevails  in  several  cities  and  ancient  boroughs,  and 
districts  adjoining  to  them  ;  the  tenure  is  socage,  but, 
according  to  the  custom,  the  estat*^  descends  to  the 
youngest  son  in  exclusion  of  all  the  other  children  (x). 
The  custom  does  not  in  general  extend  to  collateral 
relations  :  j,ut  by  special  custom  it  may,  so  as  to  admit 
the  youngest  brother,  iastead  of  the  el(lt^st  (ij). 


(n)  See  Bracton's  Note-lxwk, 
rases  9,  ««0,  1044,  17(i9  ;  Con- 
Kuetudines  Kaneiie,  1  Statutes  of 
the  Realm,  223. 

(o)  Soniner  on  Gavelkind, 
fil  sq.,  2nd  ed. ;  Rob.  Gav.  20— 
31  (24—38,  3rd  ed.) ;  Elton, 
I'enures  of  Kent,  50 — 53  ;  Vino- 
gradoff,  Villenage  in  England, 
205  sq.,  247  ;  P.  *  M.  Hist.  Eng. 
Jaw,  i.  165.  ii.  269. 

(p)  Rob.  Gav.  40  (57,  3rd  «!.). 

(q)  See  Rob.  Gav.  75  (94, 
3rded.). 

(r)  An  express  saving  of  the 
custom  of  gavelkind  is  inserted 
in  the  r«pvhold  Art,  1804.  <stnt. 
57  *  58  Vict.  c.  40,  s.   05,  re- 


placing 4  &  5  Vict.  c.  35,  s.  80. 

{s)  Kitchen  on  Courta,  200; 
Co.  Litt.  140  a. 

(0  Sec  Bac.  Abr.  tit.  Gavel- 
kind, (B)  3. 

(u)  Antf,  p.  43  ;  see  Vinogw- 
doff,  Vill.  in  Eng.  185 ;  P.  &  M. 
Hist.  Eng.  Jaw,  i.  641,  042,  ii. 
277. 

(X)  Litt.  8.  105 ;  2  Black. 
Coram.  83.  Elstates  tail,  as  well 
as  in  fee  simple,  descend  accord- 
ing to  this  custom  ;  Rob.  Gav. 
24  (120.  3rd  ed.). 

(y)  (!om.  Dig.  Borough-Eng- 
lish;  Watk.  Descents,  89  (94, 
4th  €>(!.).  See  RMcr  v.  Wootl,  I 
K.  A  .1.  )W4. 
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Tho   toiiuro  of  ancient   demesne   exists   in  those  Ancient  do. 
manors,  and  in  those  only,  which  were  in  the  de-  """"*• 
mesne  [z)  of  the  Crown  in  the  reigns  of  Edward  the 
Confessor  and  William  the  Conqueror,  and  in  Domes- 
day Book  are  denomuiated  TerroB  Begis  Edwardi,  or 
Terrui  Eegu  (a).    The  socage  tenants  of  these  manors 
possessed  certain  immunities,  the  chief  of  which  was 
that  all  actions  concerning  the  title  to  their  land  must 
be  brought  in  their  lord's  court  (fe).     Before  tho  year 
183y,  certain  judicial  proceedings  in  the  form  of  real 
actn/us  (c)  were  necessary  to  effect  the  conveyance  of 
land  in  particular  cases  ;  and  these  proceedings  could 
only  take  place,  as  to  lands  in  ancient  demesne,  in 
the  lord's  court.    As  the  nature  of  the  terure  was  not 
always  known,  much  inconvenience  frequently  arose 
from  the  proceedings  being  taken  ui  the  usual  Court 
of  Cjnunon  Pleas  at  Westminster,  and  these  mistakes 
gave  to  the  tenure  a  prominence  in  practice  which  it 
would  not  ot      WL-^e  have  jwssessed.     In  consequence 
of  the  substitution  in  the  year  1833  of  a  simple  deed 
for  tho  judicial  proceedings  referred  to,  such  mistakes 
have  since  b-en  impossible  (d).    And  owing  to  changes 
of  proced.-vu  made  in  tho  year  1852  (e),  actions  for  the 


(«)  That  is,  manors,  of  which 
the  lordship  had  not  been  granted 
out  by  the  Crown  ;  and  in  which 
tho  tenants  held  directly  of  tho 
Crown  aa  lord  of  the  nuwtor. 

(a)  2  Scriv.  Cop.  687. 

(6)  These  socage  tenants  hold- 
ing in  ancient  demesne  appear  to 
have  been  the  successors  of  the 
vtttani  gochemanni  a  privileged 
class  of  tenants  in  villenage  on 
the  ancient  demesne  of  tho 
Crown,  whose  possesoion  was 
protected,  not  in  the  King's 
Court,  but  by  a  special  writ 
issued  by  the  king  and  directed 
to  his  bailiff  of  the  manor.  See 
Bract,  fo.  7,  26,  200,  328  b; 
Kletu,  fo.  4  ;  Britt.  liv.  3.  ch.  2, 
^*  11  ;  F.  N.  «.  11  F.  M..  12  '5, 
i.3L>.  I4:41ub 


4  lust.  2U0  i  Com.  Dig.      ss.  IG8  ii/. 


Ancient  Demesne ;  2  Black. 
Comm.  90;  3rd  Rep.  of  Itcal 
Prop.  Commrs.  p.  12  j  Vinogra 
doff,  Vill.  in  Eng.,  Essay  I.  ch. 
iii. ;  P.  &  M.  Hist.  Eng.  Law,  i. 
366  tq. ;  Maitland,  Domesday 
Book  and  Beyond,  66  :  MertUna 
v.  Um,  1901,  1  Ch.  842. 

(c)  These  were  fines,  necessary 
to  convey  the  estates  of  married 
women,  ftnd  recoveries  used  to 
bar  estates  tail ;  see  post,  ch.  iii. 
and  viii. 

(d)  By  Stat.  3  &  4  Will.  IV. 
c.  74  (the  Act  for  tue  abolition 
of  Fines  and  Recoverie  7,  ss.  4 — 
6,  the  mistakes  above  alluded 
to  were  corrected  aa  far  as 
possible. 

(«)  By  sfat.  15  &  10  Vict,  t,  7»>, 
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uvi-ry  of  laud  held  m  ancient  demesne  may  now  bo 
brought  in  the  ordinary  courts  of  law  without  the 
possibility,  which  previously  existed  (/),  of  the  de- 
fendants objecting  to  the  tribunal  (g).  So  that  this 
kind  of  socage  tenure  now  possesses  but  little  practical 
importance. 


I'Vankal- 
inojgn. 


So  much  then  for  the  lay  tenure  of  free  and  common 
socage,  with  its  incidents  and  varieties.  Aa  we  have 
seen  Qi),  the  spiritual  tenure  of  frankalmoign  was 
expressly  excepted  from  the  statute  12  Car.  II.  c.  24,  by 
which  the  other  ancient  tenures  were  destroyed.  It  is 
still  subsisting,  distinguished  in  modem  as  in  ancient 
times  by  its  iuuumiity  fium  temporal  services,  even 
from  the  obhgution  to  do  feulty  (■('),  and  it  is  the  tenure 
by  wliieh  tho  lauds  of  the  church  are  for  the  most 
part  hold  (/c). 


Iiicluburu  of 
rommoii 


Li  couuoctiou  with  tho  progress  from  ancient  to 
modern  tenmo  and  ownership  wo  may  here  notice, 
besides  tho  diminution  of  tho  lord's  interest,  another 
change,  which  has  also  greatly  helped  to  bring  about 
tho  approximation  to  absolute  ownership  of  tho  right 
of  a  freeholder  in  fee.    That  is  tho  aboUtiou  of  tho 
common  field  system  of  cultivation.    This  was  generally 
effected  all  over  England  by  private  Acts  of  Parliament, 
passed  chiefly  between  1760  and  1845  {I),  for  the  iu- 
closure  of  the  common  fields  of  particular  manors  and 
villages.    By  these  Acts  the  common  lands  were  set 
out  or  redistributed  so  as  to  allot  to  the  various  land- 
owners separate  holdings  lying  more  or  less  together, 
in  place  of  and  proportionate  m  size  to  then:  former 


( / )  Adams  on  Ejectment,  220, 
4tbed. 
(g)  See  Cole  on  Ejectment,  132, 

(*)  Ante,  p.  54. 


(>')  See  ante,  p.  63. 

{k)  3rd  Report  o{  Real  Pro- 
perty Commisaioners,  p.  7. 

({)  iSccbohm,  Eng.  Vill.  Coum. 
14,  15. 
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scattered  strips  (m).  The  consequeuce  of  this  wus  uu 
enormous  gain  in  the  direction  of  free  enjoyment  (n). 
btnpa  of  land  in  a  common  field  were  subject  to  the 
customary  mode  of  cultivation  prevailing  in  the  villago 
community,  and  to  the  common  rights  of  pasture,  when 
lyuig  faUow  (o).  But  the  inclosure  of  common  lands 
gave  to  each  landowner  a  holding,  which  he  might 
cultivate  as  ho  would,  and  which  was  discharged  from 
his  neighbours'  rights  of  common. 

'  ante,  p.  41. 
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i!^ talcs  uf 
f  reckuld  ur 
Ic&H  than 
frcc-huld. 


CHAPTEll  II. 

OF  AN  ESTATE  IN  FEB  SIMPLE. 

In  the  prt'cecliiig  chapter  we  exuitiined  the  tenure 
of  a  freehold  ui  fee,  and  found  that  in  modem  times 
the  incidents,  which  mark  the  relation  of  lord  and  free 
tenant  of  a  fee,  rarely  occur  in  practice,  and  are  an 
hisigniticant  burden  on  the  tenant  and  of  small  profit 
to  the  lord.  For  the  latter  now  has  no  possibility 
of  deriving  any  substantial  benefit  from  his  position 
except  in  the  case  of  escheat,  and  this  can  only  happen 
when  the  tenant  dies  intestate  and  without  heirs.  We 
will  now  consider  the  incidents  of  freehold  estates 
generally,  and  tho  tenant's  rights  and  liabilities  m 
respect  of  his  land  as  regards  all  other  persons  besides 
his  lord.  And  first,  estates  («)  in  land  are  either 
freehold  or  less  than  freehold.  Freehold  estates  are 
either  estates  of  inheritance,  which  aro  in  fee  simple 
(itdieritable  by  heirs  generally),  or  in  fee  tail  (inherit- 
able only  by  heirs  of  the  donor'K  body),  or  else  estates 
not  of  inheritance,  but  for  some  definite  period  of 
micertain  duration,  as  where  land  is  given  to  one  to 
hold  for  his  life,  or  the  life  of  another,  or  imtil  some 
particular  event  shall  happen.  Estates  less  than  free- 
hold arise  where  one  gives  land  to  another  to  hold  for 
a  certam  period  or  term,  or  at  the  donor's  will  only, 
or  where  one  occupies  another's  land  on  sufferance  (fc). 
That  a  tenant  who  may  be  ejected  at  will  should  not 
have  a  freehold  is  hardly  surprising,  but  the  reader 
may    wonder    why    the    modern    leaseholder,  whose 

in)  iSce  unte,  pp.  7,  8. 

(L)  lirutt.  fo.  2h  b,  21  a,  Ml  u  ; 


I-itt.  8.  07  :    L'v.  Litt.  43  b ;    J 
iiluck.  Coiuiu.  vk.  vu. — ix. 
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possession  is  in  evory  way  secure,  and  who  frequently 
hold«  fur  a  It-nu  exceedi.iy  th.  ordinary  duration  of 
imiuan  life,  should  not  have  an  estate  of  freehold. 
Ihe  reason  is  that  the  old  law  would  never  recoinuso 
he  possession  of  termors  as  the  possession  of  a  free- 
holdiu},',  or  „llow  them  to  use  the  freeholder's  rem.Hlies 
for  dispossession.     And  though  leasehold  interests  in 
land  afterwards  came  to  be  an  important  species  of 
property  m  land,  yet  tlu^y  were  protected  by  special 
remedies,    and   so    came    to    be    classed   apart    from 
freeholds  (c).  ^ 

Let  us  here  notice  that  the  essential  quality  of  iWholde..' 
ownership  belongs  equally  to  aU  frei-hold  estates      For  "«^*'  *« 
every  freeholder,  whether  in  fee  simple,  fee  tail,  for  --!:';"  "" 
life  or  otherwise,  has  the  right  to  mahitain  or  recover  P°^**'*"'- 
^session  of  his  Lmd  as  against  all  the  world  (d). 
While  ho  remains  in  possession  he  may  exclude  all 
others  from  his  land  (c) ;    and  if  he   be  wrongfully 
•'jected.  he  may  recover  possession  of  his  land   bv 
peaceable  (/ )  entry  or  by  action  (g).    And  these  rights 
have  been  secured  to  freeholders  from  the  earliest 
days  of  our  common  law  (It). 
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;-  (c)  See  anic,  pp.  18,  28. 

I  id)  Ante,  pp.  2.  17. 

^  («)  3  Black.  Comm.  ch.  xii  • 

One.  Abr.  Trespass  (C.  P.). 

I  ui^/^j^'*"'''''^    ®'»*ry    '8    pro- 

hibited by  stats.  6  Ric.  11.  st.  1 

?;.  7  (0.  8  in  RufEhead);  15 
Rio.  II  c.  2;  see  BeddaU  v. 
Maitland,  17  Ch.  D.  174. 

ig)  The  real  and  mixed  actions 
given  by  the  common  law  to  free- 
holders were  abolished  in  1833. 
iJut  for  more  than  two  centuries 
previously  it  had  been  usual  to 
try  the  title  to  freehold  land  in 
tne  action  of  ejectment.     This 
was   properly  the   leaseholder's 
remedy  for  dispossession  ;  but  it 
was   extended   to  freeholds    by 
"V^M  of  the  fiction  of  a  lease, 
w  hich  the  defendant  was  by  rule 
«'!  Court  prevented  from  disput- 
W.U.p. 


"ig.     In  1852  thi-  old  proceedings  Action  of 
m  ejoctmeut,  uiduding  the  fi^-  ejectment, 
tioii  of  a  lease,  were  abolished, 
and  a  simpler  form  of  action  was 
substituted,  enabling  any  person 
whether  freeholder.'^eo/yEr: 
or  leaseholder,  to  recover  directly 
the  possession  of  land,  if  entitled 
thereto.    Since   the   Judicature 

^^  h^^"?  *"  l.^^^'  *'''«  »«"»«»  Action  for 
ha^  been  termed  an  action  for  the  r^ylv 
the  recovery  of  land.    See  ante  of  l.imi      ^ 

200—206  :  stats.  3  &  4  Will.  IV 
c.  27,  s.  36 ;  16  &  16  Vict.  c.  76* 
??•    18»7722I;    R.  S.   C.    1883,' 

2?).  Xyill.  (r.  2).  XXI.  (r.  21), 
F'V-  rV^^'^'^^VIL.andAppx 
A.  pt.    II..  8.  4,  C.  s.  7.  H.  No  8. 

(*)  .See  anlc,  pp.  17,  is. 
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Kiitato  in  fco 
tiim{>le. 


Of  freehold  estutcs,  lot  us  first  tuko  un  t'stuto  iii  fee 
simple  ;  that  is,  uu  estate  given  to  a  man  and  bis  heirs 
simply  without  restriction  (t),  and  iidieritable  there- 
fore by  his  b  aod  rfLitiorifl,  colLiterul  as  well  as  lineal, 
according  to  the  legal  rules  of  the  descent  of  a  fee  (fc). 
fciuch  an  estate  is,  as  we  have  seen  (/),  the  most  absolute 
property  which  a  subject  can  have  in  land.  It 
possesses,  indeed,  all  the  incidents  of  absolute  owner- 
ship, except  the  form  (w).  For  tenant  in  fee  simjjle 
may  freely  dispose  of  his  laud  in  his  lifetime  or  by 
his  will,  and  that  either  for  his  whole  estate  or  for 
any  part  thereof,  as  for  a  term  of  years.  His  land 
may  bo  taken  to  satisfy  his  debts  either  in  his  lifetime 
or  after  his  death.  And  he  has  the  right  otjrcc  enjoy- 
nuuit  (n)  to  the  fullest  extent  which  is  consistent  with 
the  security  of  his  neighbours'  peKons  and  property, 
it  nmst  not  be  supposed,  however,  that  all  these  advan- 
tages have  always  been  attached  to  the  possession  of 
fee.  On  the  contrary  they  were  Avon  step  by  step, 
and  at  widely  different  periods.  It  is  u  constant 
disadvantage  to  any  one  attempting  to  expound  real 
property  law,  that  so  many  matters,  apparently  shuple, 
camiot  be  rightly  explained  without  referring  to  tho 
history  of  law  and  to  times  long  gone  by.  But  for 
t'lis  VI' ry  reason,  real  property  law  ailords  >  pecuUarly 
uistructi\e  exercise  for  tho  student.  From  no  other 
branch  of  tlie  law  is  he  likely  to  gain  such  a  thorough 
conviction  of  the  futility  of  attempting  to  reason  about 
law  upon  instinct,  without  knowing  how  tho  law 
became  what  it  is. 


Fee-simple  Let  US  examine  first  tho  fee-simple  tenant's  right  of 

of  aUenation'  ^^^^^^^^on  Li  liis  lifetime  (o).    It  appears  from  Domes- 
in  his  life-       day  that   before   the   Norman   Conquest  there  were 


time. 


(0  Bract,  (o.  17  a  ;  Litt.  8.  1. 
(/•)  These  are  given  in  ch.  ix., 
p»st. 

{I)  Ante,  p.  0. 


(>'t)  See  ante,  pp.  2,  3. 

(n)   /..i/^,  p.  L'. 

(")  As  to  this.   »*c  r.   &   M. 
Uibt.  Eug.  Law,  i.  31U  sq. 
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ciTtumly  some  frt'o  kndownew  who  could  disnoHo  of 
heir  land  as  they  would  (p).    But  the  system  of 
feudal  tenure,  which  came  to  be  the  general  con- 
dition of  holding  land  freely  after  the  Conquest,  was 
essentially  restrictive  of  aUenation.    For  the  grant 
of  a  fee  to  a  man  and  his  heirs  was  not  originaUy 
construed  as  conferring  upon  the  grantee  the  wholo 
property  m  the  land  bestowed.    On  the  contrary,  ho 
was  regarded  rather  as  taking  only  u  right  to  enjoy 
the  land  himself  so  long  as  ho  hved  ;   while  his  heir 
who  Avus  by  the  grantor's  bounty  appointed  to  succeed 
to  a  similar  right,  was  considered  as  acquiring  thereby 
u  substantial  mtorest  in  the  land  (g).    The  lord  himself 
too,  retamed  valuablo  rights  over  tho  land;   for  the 
services  reserved  on  tho  grant  of  a  fco  were  u  charge 
upon  tho  land,  a.id  if  they  fell  mto  arrear,  ho  had 
tho  remedy  of  distress  by  seizing,  and  impoundiiig  j,,,,,, 
UB   u  pledge   for  performance   of  the   services,   a.w 
chattels    which   were   upon   tho   land  (/).    Tho   lord 
aJso  had,  as  wo  havo  seen  (6),  the  right  to  repossess 
tlio  land,  as  his  escheat,  on  failure  of  the  tenant's 
leirs.    lu  subinfeudation,  or  the  grant  of  a  feo  to 
bo  held  of  himself  (0,  tho  tenant  found  means  of 
dI^*posmg  of  his  land  without  actually  breaking  tho 
feudal  tio  between  his  lord  and  himself ;  but  it  seems 


ill 


(p)  rhoae,  of  whom  it  is  to- 
corded  that  they  could  give  oe 
j»U  their  landa  without  theie 
lords  Jiccnco,  ot  aa  they  would, 
or  could  go  where  they  would 
with  their  land ;  see,  for  ejwmple, 

^d^'^KS^M^'  **•  '27, 130. 
J '  **'"»nd.  Domesday  Book 
and  Beyond,  40-^,  07  gq.  It 
IS  worthy  of  note  that  in  places 
where  the  old  English  customs 
were  best  preserved  we  find 
•=««<«">»  flleged  for  freemen  to 
BeU  their  lands  as  they  will  •  see 
«?'^k'^c*^*  Newcastfo-on-Tyne. 
Stubbs  Select  Charters,  112,  2nd 
cd.;  tonsuetudines  Kancia>,  1 
^!.m(<'s  of  tho  lleHlui,  223- 
ist'iden  Socy.  Bowugh  Customs," 


ii.  Ixxxv.  ai/.,  00  Jiq. 

(?)  BuUer's  note  (vi.  5)  to  Co. 
i^itt.    191   a;     Hallam.    Middle 
Ages,    1.    159-183;     Palgravc. 
J!<ngh8h  Commonwealth,  vol.  i 
pp.  509  aq.,  vol.  ii.  pp.  ccxci.  «q.  '. 

S'?'';.^-"-  '5    Stubbs,  Const 
ttst.  M  9J-96  ;  and  see  P.  &  AL 

S?'*     •?%J**''  '•   295-297, 
320  »q.,  u.  306  sgr.  ' 

iri'^^'f?^-^*-   *!    Bract,  fo. 

^  13—15,  hv.  3,  ch.  4,   W   10 

23!    P.  &M.  Kst.  Enk.Vw 

'A2i*T2^''334.  ii.  573*;13L: 
Q.  R.  288.  289. 

(«)  Ante,  p.  48. 

(0  AhIc,  p.  38. 
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right  of 
ulicnation  im 
iigitinHt  heir. 
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luarriagc. 
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Ihul  ut  lira!  ho  could  jiot,  cvi-n  by  Hubiufeudatiuii, 
givo  his  grantt'o  a  valid  iUh  to  the  Liiid  without  tho 
coulirmution  both  of  his  hoir  and  of  his  lord  (u).  but 
lis  a  general  English  Liw  of  tenures  grew  up  under 
the  influence  of  regulir  decisions  of  the  king's  court, 
these  restrictions  on  uUenution  were  gradually  relaxed. 

Liroud  WHS  first  made  upon  the  intenst  of  the  heir. 
For  wo  hiirn  from  Glimville  (x)  that  in  Henry  the 
Second's  reign  any  freeholder  might  give  away  piirt  of 
his  land  at  will,  either  with  his  daughter  in  marriage, 
or  in  remuneration  of  service,  or  to  a  religious  place  in 
ahns  (f/) ;  and  his  h<'irs  were  bound  to  warrant  {z)  gifts 
so  reasonably  nuide  (a).  At  the  same  time  a  largir 
right  of  alienation  was  enjoyed  over  lands  which  a  man 
had  acquired  by  purchase  than  over  those  of  which  he 
had  become  possessed  by  inheritance  ;  but  oven  in  tho 
ease  of  purchased  lands  a  tenant  in  fee  could  not  by 
alienation  entirely  disirdierit  an  heir  sprung  of  his  own 
body,  though  he  might  defeat  tho  expectation  of  his 
collateral  heirs  [b).  'L'he  allowing  of  such  gifts  as  tho 
above  forms  an  important  step  in  the  progress  of  the 
right  of  alienation.  For,  when  lands  were  given  to  a 
daughter  on  her  marriage,  the  daughter  and  her 
husband,  or  the  donees  in  frank-marriage,  as  they  were 
called,  held  the  lands  granted  to  them  and  the  heirs  of 
their  two  bodies  free  from  all  matiner  of  service  to  tho 
donor  or  his  heirs  (an  oath  of  fealty  (c)  excepted),  until 


(tt)  This  may  be  inferred  from 
the  existence  of  numeroiia  early 
charters  of  coniirniation)  both  by 
heir  and  lord.  The  heir,  bow- 
ever,  usually  confirms  after  tho 
grantor's  death  on  his  succession 
to  the  lordship  created  by  the 
subinfeudation  :  and  such  a  con- 
firmation  may  be  no  more  than 
a  formal  acknowledgment  of  the 
feudal  tie.  Doubtless  in  many 
cases  the  object  of  getting  the 
heir's  confirmation  waa  to  make 
%alid  a  gift  <»f  land  madt  by 
the  ancestor  without  delivery  of 


possession.  See  Mad.  Form. 
Ang.,  Nos.  89—120,  285,  293, 
296,  316,  319,  415,  419,  460,  464, 
512.  625,  647  ;  Girtulary  of  the 
Abbey  of  Ramsay,  Rolls  ed.  i. 
135,  139,  147,  164,  159 ;  Glanv. 
vii.  1 ;  Bract,  fo.  389  a :  P.  &  M. 
Hist.  Eng.  Law,  i.  321—324, 
ii.  307  aq.,  324—328. 

(«)  Lib.  vii.  c.  1. 

(y)  See  anU,  pp.  14,  38,  39,  63. 

(z)  Sec  anie,  p.  38. 

(o)  Glanv.  vii.  2. 

ib)  Glanv.  vii.  1. 

(c)  Ante,  pp.  47,  01. 
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<h..  fourth  (legrtM. ..{  conaanguii.ity  fp>m  the  donor  was 
ixissod  (d) ;  and  the  grantofs  of  lands  in  franka'Tioign 
Awre,  as  we  have  seen  (e),  for  tvtr  free  from  every  kind 
of  temporal  servico.    So  that  in  th.se  cases  little  or 
nothing  remained  for  the  heir  of  the  grantor.    Nor  was 
the  heir  always  much  better  off  if  \m  ancestor  granted 
part  of  his  land  in  return  for  services.    For  though  the 
services  reserved  on  the  grant  might  in  some  cases  bo 
a  fair  equivalent  for  the  gift  of  the  Lmd.  in  others  the 
main  considemtion  for  the  gift  was  the  payment  of 
a  sura  of  ready  money  to  the  grantor  as  a  fine,  and  the 
services  reserved  were  of  little  or  no  value,  and  only 
intended    to    preserve    an    acknowledgment    of    the 
tenure  (/).    The  current  of  decision,  however,  had 
set  ill  favour  of  the  right  of  aUenation  ;  and  in  Henry 
the  Third's  reign,  the  son  whoUy  disinherited  by  his 
father's  alienation  was  denied  any  remedy  at  law  {g). 
Bracton,  writing  in  the  same  reign,  kya  down  (/t)  that, 
m  the  case  of  a  gift  of  land  to  a  man  and  his  heirs 
tlie  donee  acquires  the  land  by  gijt,  and  his  heir  after 
him  takes  it  l)y  succession;    but  acquires  nothiiiL' 
therem  by  the  gift  made  to  his  ancestor.    In  other 
words,  on  the  grant  of  a  fee  simple,  the  heir  takes 
nothmg  by  purchase  (t).  a  term  extended  to  any  cause  P"roha«... 
of  acqumtion  of  land,  by  a  man's  own  agreement  and 
not  by  descent  (&) ;  he  obtains  only  the  expectation  of  Hc-ir'. 
mbentance,  and  has  no  estate  or  interest  in  the  land  0)  **P«*''»»"'>y. 
And  this  remains  law  to  this  day.    So  that  ever  since 


fin 


{(l)  Glanv.  vii.  18 ;  Bract,  fo. 
21  ;  Litt.  88. 17, 19.  20. 

(e)  Ante,  p.  53. 

(/)  See  Madox,  Form.  Angl., 
Nos,  2W,  300,  302-«)5,  311 
ai2. 313, 317. 320-^3. 320, 327 
329.  330.  331,  460.  468.  472.  473 
609.  618  ;  Rot.  Hund.  ii.  361-1 
390.  aa  to  the  tenure  of  and  title 
to  hoosea  in  Oambridfp. 

(g)  Bnoton'i  Note  Book,  caae 
1054. 

(*)  Fo.  17  a. 

(0  FleU.  fo.  185  ;  Britton,  liv. 


2,  ch.  5.  }  1, 

(*)/■?;"•  8- 12;  Co.  IJtt.  18  I.. 

(0  Litt.  8.  440.  An  heir-8 
expectancy  is  but  a  bare  posai- 
Mtty  not  assignable  at  law  ;  Ld. 
Kenyon,  C.J..  Jones  v.   Koe    -l 

3  Mer.  067 ;  AUcard  v.  \VaUer 
1896,  2  Ch.  369.  But  it  S 
that  an  heir  may  make  a  contract 
rtraling  with  his  expectancy,  and 
may  be  compelled  to  perform  it 
Bjpecifically  in  equity  ;  //o5jon  v. 
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ProgKHW  of 
rii;lit  nf 
Alwnation  ax 
againxt  lonl. 


A»  rp^pertu 
tlip  lortl's 

Scrvirt'S. 


I 


Bracton'fl  timo,  n  gift  to  n  man  and  ha  hoiw  Rcnftrally 
lias  enabkd  the  grant oo  jjthor  ontimly  to  defrnt  tlio 
pxpMtation  of  hu  luir  hy  an  plwolulo  conveyance  in 
his  lifetime,  or  to  prejudice  his  jjeir'8  enjoyment  of  the 
descended  landa,  by  obliging  liim  to  satisfy  nny  debts, 
or  demands  to  the  value  of  the  lunds  according  to  the 
ancestor's  discrolion.  For  the  vor>'  circumstance  that 
the  land  was  givi'n  to  him  and  his  hoirs  has  enabled 
him  to  convey  an  interest  in  tlie  land  to  last  as  long 
as  his  heirs  continue  to  exist. 

The  interest  of  the  lord  in  the  land  held  by  his 
tenant  in  fee  was,  it  will  be  remembered,  of  two  kinds  ; 
his  right,  to  the  services  reserved  to  him,  and  his 
chance   of   escheat.    Subinfeudation    by    \m    tenant 
could  not  deprive  him  of  his  riglit  t,o'  the  services, 
which  remained  a  charge  upon  Ww  land  into  whoseso- 
ever hands  it  might  come  (m).     But  the  enforcement 
of  such  services  was  rendered  mmv  difTicult  by  the 
division   of    the   lands    inro    various    ownerships  (n) 
Accordingly  we  fmd  it  emictnl  in  Magna  Clmta  (.>) 
that  no  free  man  sh..ii'  I  give  or  sell  anv  more  of  his 
land  than  so  as  wbat,     mained  might  be  sufficient  to 
answer  tlie  services  ho  oweti  to  his  lord.    Subinfeu- 
dation, too,  deprived  the  lord  of  some  of  the  most 
valuable   fmits   of    tenure;    for   the   wardship    and 
marriage  rp)  of  infant  heirs  I)elonged  to  the  lords  of 
whom  they   immediately  held   their  lands.    But  in 
spite  of  these  coaseqnence^  legal  apinion  pronounced 
m  favour  of  the  right  of  alienation.     Bracton  strenu- 
ously  maintains  that  a  done,-  of  land  may  alien  over 
without  doing  wrong  to  his  lord,  and  anv  coasequenfc 
loss  of  sprvic.«i  by  the  latter  is   but  dam7ium  sine 


WeOtred,  2  Sin.  Iffi ;  Me  Clarke. 
36  Ch,  D.  109.  36  rh.  D.  348  • 
Tailby  v.  Ofieiai  Receiver.  13 
App.  (Ja.  623.  321^-631,  543  ;  see 
Jie  Ellenborowih.  1903.  1  f*.  •tr- 
im) Uraoi.  to.  263  b  ;  Oo.  Litt. 
1.J  .T  ;    V.  St.  .M.  Hist.  Eng.  Ijtw, 


i.  216-217. 

in)  Sm  Bwct.  lo.  156  »,  217  a. 

(o)  2nd  Cauuter  of  Henry  III. 
c-  39 :  .ee  BnuHon'a  Note  Book. 
ca-  124S ;  P  4  M.  Hist.  Enp 
I^w,  i.  .313.  *^ 

t*"!  Ante.  p.  47. 
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injuria  (q).     H..  also  hiy,  ,l„wn  (r)  »liut  a  t.iuiit,  may 
»l».solv.,  hi.ascif  fn.in  hU  f.ii.lal  obliK.iti.,n  to  hw  lord 
by  <lw|.OHinK  of  his  wlu.K*  t."noinf.nfc  to  .in<.t,h..r  in  f,.,. 
to  hold  of  his  lor.l.  uii.l  that  whether  his  lord  will  or 
no.     Tho  toniint  could  not,  howovor.  inuko  u  Kmnt  of 
purt  of  his  lund  Ui  ho  holdon  of  his  lord  without  his 
lord's  consent ;   for  tho  s..rvitvs  r.-sorwd  on  anv  pant 
w.To  considrn-d   as   cntiio   and    indivisihio   i„    thrir 
naturo(«).    Without  hi.   lord's   cons-nt   tho   tenant 
could  alirn  part  of  his  land  hy  subinfeudation  only. 
III.,  last  step  ,„  th..  progress  of  alienation  was  theA,r,^,r,N 
infringement   of   tho   lord's   right   of   escheat.     If   a  "•"  "?*>* 
tenant  in  fee  granted  his  land  by  way  of  subinfeudation     '"    '"• 
to  another  and  his  heirs,  tho  grantor's  lord  could  have 
no  chance  of  escheat,  so  long  as  tho  grantor  had  heirs 
to  warrant  his  gift(0.    But  it  appears  that  at  first  a 
tenant,  who  had  no  heirs,  could  not  alien  so  as  t^  bar 
his  lord's  claim  to  have  tho  lands  after  his  death  as  an 
escheat  (u).     As  tho  advantages  of  a  freo  powr  of 
disposition  became  apparent,  a  new  form  of  grant  was 
introduced  with  tho  object  of  bestowing  tho  power  of 
alienation,  notwithstanding  want  of  heirs  of  tho  donee. 
Tho  lands  were  given,  not  merely  to  tho  tenant  and* 
his  heirs,  but  t<)  him  and  his  heirs,  or  to  rohomornr 
he  mtyht  wiJih  to  gim  or  a.i.<tign  the.  land,  or  with  other 
words  expressly  conferring  on  tho  tenant  the  pow.r 
of  alienation  (*).     If  the   tenant  under  such  a  gift 
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')  Bract,  fo.  45  b.  40  a.  263  b. 
I  think  it  IS  evident  that  Bracton 
IS  here  demolishing  a  contrary 
opinion.  This  supports  the  in- 
ference that  the  lord's  consent 
had  »)een  previously  considered 
necessary  to  enable  tho  tenant 
to  make  a  valid  gift  of  his  land 
{ante,  p.  68) ;  and  so,  I  think, 
jloes  the  fact  thot,  if  a  grant  of 
land  were  made  in  fee  with  a 
prohibition  of  alienation,  the 
pmhilntioa  wa.i  cnnsid?red  Talid 
in  Bracton's  time;    fo.  46,  47, 


263  b  J  see  P.  4  M.  Hist.  Eng. 
Law.  i.  313,  ii.  25,  26. 

(r)  Fo.  81  a. 

(«)  Oo.  Litt.  43  a ;    P.  ft  M. 
ILst.  Eng.  Imw,  i.  314. 

(/)  Bract,  fo.  37  b;  Plota,  fo. 
179;  Britt.  liv.  2,  ch.  4, }  2. 

(«)  Bract,  fo.  11  b.  12  b,  20  a. 
29  b.  30  a.  92  b.  1,14  a,  381  l> 
390  a,  412  b  ;  Kleta,  fo.  178,  189, 
191  ;  Britt.  liv.  2.  ch.  3,  i  :,. 
ch.  4,  J  2,  ch.  6.  ^(  1,  oh.  16,  {  3. 
hv.  3,ch.  4,  ;;2. 


(•^)  It  appears  that  attempt.,,  whid,  nearly  suoco,.,l,vI.  w.-n-  made 
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Finf.' 


Fine  ami 
non-cJaim. 


assigned  liLs  land  to  another  in  fee,  the  latter  and  liis 

heirs  had  the  right  to  hold  the  land,  on  failure  of  the 

former's  heirs,  as  tenants  of  the  former's  lord,  who  was 

by  his  original  gift  bound  to  warrant  quiet  possession 

to  the  assigns  as  well  as  the  heirs  of  his  donee  (y).    A 

power  of  alienation  was  thus  bestowed,  which  post- 

poned  indefinitely  the  lord's  right  of  escheat.    And 

even  when  lands  had  been  given  to  a  tenant  and  his 

heirs  only,  his  power  of  granting  over  the  land,  with 

full  liberty  of  alienation  for  so  long  as  his  heirs  should 

exist,  made  it  increasingly  difficult  for  his  lord  to  secure 

the  benefit  of  an  escheat  (z).    In  addition  to  this,  it 

appears  that  early  in  the  reign  of  Edward  I.  a  further 

encroachment  on  the  lord's  interests  was  sanctioned 

by  judicial  opinion ;   for  it  seems  then  to  have  been 

considered  that  alienation  in  fee  by  a  tenant  holding 

to  him  and  his  heirs  would  deprive  the  lord  of  his 

escheat   on   failure    of    the    tenant's   heirs  (o).     The 

i^ft*  w?^!["f '  *Hf  """"^  by  will  by  taking  grants  to  the  grantee 
Mid  his  heiM  or  to  whomsoever  he  might  give  or  devise  the  land  . 
Bmct  fo.  49  »,  381  b.  412  b ;  P.  &  M.  Hist.  Eng.  LwT  J426 

{:)  It  is  probable  that  the  practice  of  conveying  lands  bv  fine 
worked  advereely  to  the  lord's  interests.  A  fine^wfs  an  agreLent 
of.  compromise  made  by  leave  of  the  Court  between  thf^rt^es 
TJTll  ^  *  ^1"'°^  ^"*  afterwards  to  a  fictitious  actioij  wCy 
^em  .  InH^i.^r*"'"  "Tfi!  »«'l°>°'^l^dged  to  be  the  right  of  oneot 
them  ;  and  It  was  enrolled  among  the  records  of  the  (Snrt.  A  fine 
was  so  called  because,  having  the  effect  of  a  judgment  in  a  ^t  of 
nght.  the-  highest  form  of  reiS  action,  it  put  an  e^.  not  only^  the 
matter  in  dispute,  but  also  to  all  claims  to  the  land  not  made,  when 
Bracton  wrote,  at  the  time  of  the  fine,  but  in  the  rei«,  of  Edw^rf  I 
^thin  a  year  and  a  day  afterwards.  Parties  havinf  nghte  to  ^nd 
of  which  they  were  not  in  possession,  wen,  thus  lia&e  to  be  ba^' 
of  their  rights  bv  a  fine  levied  (as  it  was  said)  by  the  tenant  i^  Z^ 
sion,  and  non-cfaim  on  their  part  within  due  time  urdessZfZL 
under  some  disability.    See  dlanv.  lib.  viii. ;   Bract   fo   436  h^^ 

Pari.  I.  06  J  Plowd.  357  ;  2  Black.  Comm.  348  eq. :  Cn-ise  on  Fines 
liw"ii'^W  i/'""'"''''  ^-  Q-  «•  ^»'-  ^i-  V-  22 ;  P.  *  M.  ffist.  Eng! 


Ijaw.  ii.  94  sq. 

(o)  I  think  that  this  may  be 
mferred  from  the  preamble  of 
Stat.  18  Edw.  I.  c  1,  and  from 
the  doctrine  which  appears  by 
the  preamble  of  stat.  1."$  Edw.  1. 


c.  1.  to  have  been  established  as 
to  the  alienation  of  conditional 
fees ;  see  text  chapter ;  see  also 
Mirror.  Abues  of  the  Common 
Law,  ^  60,  k  oh.  v.  sect.  5.     We 
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barons  of  tlio  time  of  Edward  I.  acpordingly,  porccivinff 
that,  by  tho  continiuil  subinfeudations  of  their  tenants" 
their  privileges  as  superior  lords  were  being  gradually 
taken  away,  were  fain  to  assent  to  the  compromise 
of  the  question  of  tenants'  alienation  contained  in 
the   before-mentioned   statute   of  Quia  Emptores  (b).  ats^iuteot 
As  we  have  seen,  this  statute  recognised  the  right  of  ^•'' 
every  free  tenant  in  fee  simple  to  sell  his  land  or  part  ^'"^"^''" 
thereof  at  will ;   but  prohibited  the  practice  of  subin- 
feudation  by  providing  that,   on   the   alienation  of 
land  to  be  held  in  fee  simple,  tlie  alienee  should  hold 
the  land  of  the  sanir  immediate  lord  and  by  the  same 
services  as  the  alienor  held  it  before.    The  Act  further 
provided  that,  on  the  alienation  in  fee  simple  of  part 
of  a   tenement,   the  alienee  should  hold  it  of  tho 
alienor's  lord  immediately,  and   should   be  charged 
with  an  amount  of  service  to  him  proportionate  to  the 
extent  of  his  purchase.    The  statute  of  Quia  Emptores 
IS  stiU  m  force.    Its  effect  has  been  to  secure  to  every  its  effect 
tenant  m  fee  the  right  to  stibstituto  another  in  his 
place,  as  to  the  whole  or  part  of  his  land,  to  hold  as 
long  as  tlie  new  tenant's  heirs  may  last,  indep-ndently 
of  the  existence  of  any  heirs  of  th.  former  tenant: 
and  that  whether  the  land  were  originally  given  to 
the  former  tenant  and  his  heirs  only,  or  to  him,  his 
heirs  and  assigns  (o).    This  statute  did  not  extend  to 
those  who  held  of  the  king  as  tenants  in  capite,  who 
were  kept  m  restraint  for  some  time  longer  (d).    Free 
liberty    of    alienation    was,    however,    subsequently 


inay  note  that  it  was  settled  in 

lieirs  failed  by  his  attainder  for 
lelony,  his  alienation  in  fee  before 
committing  the  felony  could  not 
^?.^°'^«»«therbyhi8ionJor 
•I  ,  on^°8 ;  Bract,  fo.  23,  29  b, 

wJ  J^'  '^^«>  Thomaa  of 
»'mndacase.  Rot.  Pari.  i.  66, 

'  •  *  M.  Hi8t.  Eng.  Law,  i    318 


&  n.  (2). 

(c)  Api'arcntly  the  Act  was 
not  immediately  understood  to 
have  this  effect ;  see  Flefa,  fo. 
189, 191 ;  Britt  liv.  2.  ch.  3,  i  5, 
?^;*'iVlVfl.  U.ch.  16.  ^3; 
Doth  of  which  treatises  are  of  the 
time  of  Edw.  I.  and  mention  the 
statute.  But  eventually  the  law 
was  so  eettled ;  see  Litt.  ss.  1 .  485. 

(rf)  As  to  this,  see  P.  &  M. 
Hist.  Eng.  Law,  i.  316—320. 
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acquired  by  them  (e) ;  and  the  right  of  disposing  of  an 
estate  in  fee  simple  by  act  inter  vivos  w  now  the  un- 
disputed  privilege  of  every  tenant  of  auch  an  estate. 

Ju^Sion  by  ^  *  *®"*''*  "^  ^®®  «^°^P^«  ^y  alienate  his  whole 
tenant  in  fee.  estate,  SO  he  may  dispose  of  any  part  of  it.  Thus  ho 
may  freely  grant  to  others  estates  for  life  or  in  tail, 
grant  leases  of  his  lands  for  any  number  of  years,  and 
charge  on  them  the  payment  of  any  sum  of  money  by 
way  of  mortgage  or  otherwise  ;  and  every  such  partial 
alienation  will  hold  good  agaiast  his  heir  and  his 
lord,  as  well  as  the  grant  of  his  whole  estate.  The 
nature  of  the  interests  so  created  will  be  explained  in 
subsequent  chapters. 

Tho  power  of  alienating  lands  by  will  was  not 
generally  obtained  till  a  much  lat*r  date  than  that  of  tho 
statute  of  Quia  Emptores.  It  has  been  mentioned  that 
freeholds  were  not  devisable  by  will  at  common  law  (/ ), 
in  consequence  of  the  rule  laid  down  after  the  establish- 
ment of  the  law  of  feudal  tenure,  that  deliver}-  of 
possession  in  the  tenant's  lifetime  was  necessary  to 
complete  any  gift  of  a  free  holding  of  land  (g).  In 
certain  places,  however,  freehold  lands  were  devisable 
by  will  by  virtue  of  a  special  custom.  Thus  tenants 
in  fee  simple  of  gavelkind  lands  (h),  and  of  lands  held 
in  burgage  (t)  in  the  City  of  London,  and  some  other 
ancient  cities  and  boroughs,  enjoyed  the  privilege  of 
devising  their  lands  (k).  In  process  of  time  a  method 
of  devising  lands  by  will  was  covertly  adopted  by 


Alienation  Iiy 
will. 


Some 
freeholds 
devisal)Ip  liy 
mistom. 


Conveynnre 
to  USPS  to  l)e 
appointefl 
l>y  will. 


(«)  See  ante,  pp.  39,  n.  (a),  48, 
n.  {»). 

(/)  AnU,  p.  19.  It  appears, 
however,  that  before  the  Norman 
Conquest  it  was  lawful  in  Eng- 
land to  dispose  of  lands  by 
writing  to  take  effect  after 
death;  see  Kemble,  Codex 
Diplomaticuo,  Introd.  vol.  i.  pp. 
nviii.— oxii. ;  P,  ft  M.  Hist.  Eng. 
Iaw,  ij.  ,312  'q.  And  it  is  not*, 
worthy   that  the   plnres   where 


lands  vste  devisable  after  the 
Oonquest  werr  precisely  those 
which  had  beeniiiicoessfulin  main- 
taining their  ancient  customs. 

(g)  Glanv.  vii.  1,  6 ;  Bract,  fo. 
38  b,  39  b,  270  a. 

(*)  Ante,  p.  69,  n.  (m). 

(i)  Anlt,  p.  43. 

(*)  Bract,  fo.  49  a,  272  a,  409  b, 
410;  Litt.  88.  167—109;  Selden 
Socy.  Borough  Customs,  ii.  xcii. 
tq.,  90  »q. 
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means  of  convoyancos  to  othor  parties,  to  such  usex  as 

the  person  conveying  should  appoint  by  his  wiU  (I). 

This  indirect  mode  of  devising  lands  was  intentionally 

restrained  by  the  operation  of  a  statute,  passed  in  the 

reign  of  King  Henry  VIII.  (m)  and  known  by  the  name 

of  the  Statute  of  Uses,  to  which  we  shall  hereafter  have 

occasion  to  make  frequent  reference.    But  only  five 

years  after  the  passing  of  this  statute,  lands  were  Lands  m*de 

expressly    rendered    devisable    by    will.     This    great  ^'''''*'*''' ''^ 

change  in  the  law  was  effected  by  statutes  of  the  32nd  "***"**' 

and  34th  of  Henry  VIII.  (n),  which  empowered  tenants 

in  fee  simple  to  devise  all  their  lands  holden  in  socage, 

but  two-thirds  only  of  those  holden  by  knights'  service! 

So  that  it  was  not  until  the  year  1645,  when  all  military 

tenures  were  turned  into  socage  (o),  that  the  right 

of  devising  freeholds  by  will  became  complete  and 

universal.    At  present,  every  tenant  in  fee  simple 

fully  enjoys  the  right  of  alienating  his  lands  by  will 

under  the  Wills  Act,  1837  (;,).    As  we  have  sei^n  (q), 

under  the  Land  Transfer  Act,  1897  (r),  fee  simple  estates 

devised  by  will  now  vest  in  the  testator's  executors 

or  administrator  in  the  first  instance,  and  may  be  sold 

by  them  or  him  to  satisfy  the  testator's  debts  or 

testamentary  or  administration  expenses;  but  subject 

to  thLs,  the  devisee  retains  the  beneficial  interest  therein, 

and  may  require  the  same  to  be  conveyed  to  him. 

Blackstone's  explanation  of  an  estate  in  fee  simple 
IS  that  a  tenant  in  fee  simple  holds  to  him  and  his 
heirs  for  ever,  generally,  absolutely  and  simply,  with- 
out mentioning  what  heirs,  but  referring  that  to  his 
own  pleasure,  or  the  disposition  of  the  law  («).    But 


(/)  Perk.  88.  628,  637. 

(m)  Stat  27  Hen.  VIII.  c.  10 

(n)  State.  32  Hen.  VIII.  c.  1  • 
34  &  38  Hen.  VIII.  c.  5 :  Co! 
Litf.lll  b,  n.  (1).  ' 

(o)  AiOe,  p.  64. 

ip)  Stat.  7  Will.  IV.  and  I  Vict. 
0.  20,  s.  3. 


(?)  Ante.  p.  29. 
_  (r)  Stat.  60  &  61  Vict.  c.  65. 
Parti. 

(«)  2  Black.  Coram.  104.  See, 
howeyer,  3  Black.  Coram.  224, 
where  the  correct  account  ia 
given. 
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the  idea  of  noininating  nn  hoir  to  sncceod   to  tho 
inheritance  has  no  place  in  the  English  law,  however 
it  might  have  obtained  in  the  Eoraan  Jurisprudence, 
appointoi  by  'P'^  ^®"^  *^  »'^ay8  appointed  by  the  law,  the  maxim 
law.  bemg  Solus  Deus  hoBredem  facere  potest,  non  homo  (t)  ; 

and  all  other  persoas,  whom  a  tenant  in  fee  simple 
may  please  to  appoint  as  his  successors,  are  not  his 
heirs  hut  his  assigns.  Thus,  a  purchaser  from  him  in 
his  lifetime,  and  a  devisee  under  his  will,  are  alike 
assigns  in  law,  claiming  in  opposition  to,  and  in 
exclusion  of  the  heir  who  would  otherwise  have 
become  entitled  (m). 


The  heir  is 


Assigns. 


Exceptions  to 
right  of 
alienation. 


Alienation 
into  mort- 
main. 


•Corporntion 


There  are  certain  excepti  ,ns  to  the  general  power 
of  deposition  now  incident  to  tlie  ownership  of  lands. 
Some  of  these  arise  from  the  personal  incapacity  of 
the  tenant,  an  instance  of  which  has  been  noticed  in 
the  case  of  an  infant,  or  person  under  the  age  of 
twenty-one  years  (a;).    As  the  incidents  of  every  estate 
m  land  may  be  affected  by  ihe  personal  incapacity  of 
tlie  tenant,  tho  mr-^'fications  made  thereby  will  bo 
oxplaLned  in  a  sul       .ent  part  of  tho  book.    In  tho 
meantime,  all  that  .    jaid  respecting  a  tenant  of  land 
whatever  his  estate,  must  be  understood  as  applying  to 
the  ordinary  Englishman  of  full  age  and  sound  mind. 
Other  exceptions  to  the  power  of  alienating  land  arise 
m  respect  of  the  objects  for  wliich  the  disposition  is 
made.    Thus  the  alienation  of  land  to  or  for  the  benefit 
of  a  corporation  (y)  into  mortmain  (2),  otherwise  than 
under  the  authority  of  a  royal  licence,  or  a  statute,  is 
a  cause  of  forfeiture  to  the  lord  of  the  fee ;   or  if  he 
fail  to  enter  within  a  year,  to  his  superior  lord  :  and 
m  default  of  entry  thereon  by  any  mesne  lord,  to  the 

(y)  *A  Corporation  is  an  arti- 
ficial person  enjoying  by  fiction 
of  law  the  capacity  of  holding 
property,  and    immortal  exist- 


(0  1  Beero's  Hist.  Eng.  Law, 
106 ;  Co.  Litt.  191  a,  n.  (1),  vi.  3. 

(u)  Hogan  v.  Jackgon,  Cowp. 
305;  Co.  Litt.  lot  a,  n.  (1),  vi. 

(r)  Ante,  p.  59. 


enee  ;  see  post,  cb.  xii, 
(*)  See  ante,  p.  53,  n.  (m). 


OF   AN    BBTATJ!!    IN   VHE   blMl'LE. 

Clown  (a).  Tli«  penalty  of  forfeiture  was  orkiuaUy 
Jiuposed  on  the  alienation  of  land  into  mortmain  in 
order  to  prevent  the  gift  of  land  to  religious  houses, 
whereby  the  king  and  the  other  lords  were  deprived 
of  the  services  and  fruits  of  tenure  (b).  And  it  was 
formerly  necessary,  in  order  to  convey  land  into  mort- 

IXr  oTfl  "^?r^''^«/"f  i^'"'^'  ^  ^^-«  th«  licence  Li.ucc  .„ 
uot  only  of  the  Crown  but  also  of  the  lord  of  the  fee  '""'•tmai.,. 
and  every  other  mesne  lord  (c).  But  in  modem  times 
the  rights  of  mesne  lords  liaving  become  comparatively 
trifling  (d)  the  licence  of  the  Crown  alone  has  been 
rendered  by  Parliament  sufficient  for  the  purpose  (e). 
bo  that  at  the  present  day,  if  a  corporation  be  autho- 
rised  to  hold  lands  by  royal  licence  or  by  statute,  it 
will  be  no  cause  of  forfeiture  to  convey  lands  to  it 

TZ'J^"  ^?°**'''''  °*  ^^°^  ^""^  ^^*"**^^«  purposes' Alienation 

15  placed  under  severe  restrictions,  which  were  first »' ^^d  for 
imposed  by  an  Act  of  George  II.,  commonly  called  the  SS'" 
Mortmam  Act  (/).  and  now  repealed  and  replaced  by 

the  Mortmam  and  Charitable  Uses  Act,  1888  (g).  Under 
this  Act,  every  assurance  of  any  hereditaments,  of  any 
tenure  (h),  for  any  charitable  uses,  is  void  (i).  unless 
made  m  accordance  with  the  requirements  of  the  Act  (k). 

(a)  Stat.  51  &  52  Vict.  c.  42, 
* 't»^P'?J"»8  '  Edw.  I,  St.  2,  ft 

16  Kic.  11.  o.  6.  Any  superior 
lord  must  enter  within  six 
montha  after  his  inferior's  richt 
of  entry  has  expired. 

(6)  See  onfe,  p.  63. 

(c)  2  Black.  G)mm.  269 ;  Shel- 
ford  on  Jtfortmain.  35. 

(d)  See  ante,  pp.  56,  57,  64. 
(«)  Stat.  61  &  62  Vict.  0.42, 8. 2 

replacing  Stat.  7&8Will.  in.c.37.' 

(/)  Stat.  9  Geo.  II.  c.  36. 

(?)  Stat.  51  &  62  Vict.  c.  42, 
see  8.  13  and  schedule  :  see  also 
Stat.  26  4  27  Vict.  c.  106.       ^ 

(A)  See  Stat.  64  &  66  Vict, 
c.  73,  8.  3, 

Act  of  George  II. 
(*)  The    assuruutc    must    l>c 
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made  (i.)  bv  deed  (ii.)  executed  r.^  • 
before  at  least   two   witnesses   ^tt»»- 
(iii.)    twelve    months  TS  """•*»  *°'»^« 
before  the  assurer's  death,  and  "f  "^P** 
(IV.)    enrolled    in    the    central  "J '^'^  **> 
office    of    the    Supreme    Court  "''^"*y- 
within  six  months  after  execu- 

tu  '  %'^^  ^^'^  """"^  ^  ™»de  to 
take  effect  in  possession  imme- 
diately for  the  charitable  use 
intended;  and  (vi.)  must,  as  a 
rule,  be  without  any  provision 
for  the  benefit  of  the  assurer  or 
jus  successors.  Condition  (iii.) 
18  not  imposed  on  sales  of  land 
to  a  charitv  for  full  value. 
Assuiances  of  personal  estate  to 
be  laid  out  in  the  purchase  of 
land  for  a  charity  are  subject 
to  similar  restrictions  :  but  now. 
if  peiboiialty  be  directed  to  bo 
Ko  laid  out  by  wilt,  •'     ^  "  • 


shall  be 
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Uuvue  of 
luid  to 
charity. 


VoliuiUry 

cunvoyouvus 

formerly 

Toidablo  by 

fiubaequcnt 

cenvcyanco 

for  value. 


Thest)  prohibited  the  gift  by  tcUl  to  a  charity  of  any 
interest  in  land.  But  now,  by  an  amending  Act  of 
1891  (I),  land  may  be  assured  by  will  to  or  for  the 
benefit  of  any  charitable  use ;  but  in  such  case  it  is 
required  to  be  sold,  as  a  rule,  within  one  year  from  the 
testator's  death.  There  are,  however,  several  charit- 
able institutions  and  objects,  in  favour  of  which  the 
restrictions  laid  on  the  gift  of  land  in  charity  arc 
relaxed  (m). 

Under  a  statute  of  Elizabeth  (m),  in  terms  avoiding 
conveyances  made  with  intent  to  defraud  subsequent 
purchasers,  it  was  held  that  voluntary  conveyances  of 
any  estate  in  lands,  tenements,  or  other  heredi*  .ments 
whatsoever,  and  conveyances  of  such  estates,  made  with 
any  clause  of  revocation  at  the  will  of  the  grantor,  were 
void  as  against  subsequent  purchasers  for  money  or 
other  valuable  consideration  (o).  The  transfer  of  pro- 
perty as  a  freo  gift  is  called  a  voluntary  conveyance  ; 
while  a  conveyance  or  a  promise  is  said  to  bo  made  fur 


held  for  the  benefit  of  <ho  charity 
as  though  there  had  been  no 
direction  to  buy  land  with  it. 
Sec  stats.  51  &  52  Vict.  c.  42,  ft.  4  • 
04  4  66  Vict.  c.  73.  When  land 
haa  been  already  devoted  t<i 
charit«ble  purposes,  the  convey- 
ance thereof  to  other  trustees  or 
to  another  charity  does  not  fall 
within  the  purview  of  the  Mort- 
main Act ;  If  after  v.  Richardmm, 
2  M.  &  W.  882 ;  A..Q.  v.  Qlyn, 
12  Sim.  84 ;  Ashton  v.  Jontt,  28 
Beav.  460.  By  stat.  33  &  34 
Vict.  c.  34,  the  investment  on 
mortg^ie  of  land  of  any  money 
held  by  any  corporation  or  trus- 
tees for  any  public  or  charitable 
purpose  is  exempted  from  the 
conditions  of  the  Mortmain  Act, 
and  also  from  any  forfeiture  for 
alienation  of  land  into  mortmain. 
(0  Stet.  64  ft  66  Vict.  c.  73, 

e.  5 ;  see  Jfe  Bridger,  1894, 1  Ch. 
297  ;  Re  Hunt,  1896,  1  Ch.  422. 

(«)  Sec  stats.  61  ft  52  Vict, 
c.  42,  Part  III.  ;   54  ft  55  \i(  t. 

f.  7a,  B.  lU;  55  ft  50  Vict.  c.  11, 


29  (s.   10);    Shclford  on  Mort- 
ninin,  46—49,  67,  241,  255,  256  ; 
1  Jarm.  Wills,  272—274, 6th  ed. ; 
Index  to  Statutes,  Mortmain,  2, 
.'5.     As  to  the  conveyance  of  land 
for  Kites  for  schools,  see  stats. 
4  &  5  Vict.  c.  38,  Bs.  2,  10,  IC : 
7  ft  8  Vict.  t.  37,  8.  3 ;   12  ft  13 
Vii  t.  c.  49,  »8.  3, 4  ;  14  ft  15  Vict, 
c.  24  ;   16  ft  16  Vict.  c.  49 ;  foe 
sites  for  literary,  scientific  anil 
like  institutions,  stat.  17  ft  18 
Viet.  c.  112,  S8.  1,  13,  14:  for 
recreation    grounds    and    play- 
grounds, stat.  22  Vict.  c.  27 ;  for 
sites  for  places  of  worship  or 
burial,  stats.  30  ft  31  Vict.  c. 
133  ;  36  ft  37  Vict.  o.  60,  ss.  1, 
4 ;   46   ft  46  Vict.  c.  21 ;  for 
dwellings  for  the  working  classes, 
stat.  63  ft  54  Viet.  c.  167 

(n)  Stat.  27  Eliz.  c.  4,  made 
perpetual  by  30  Eliz.  c.  18,  s.  31  • 
see  2  Dart;  V.  ft  P.  913  aq.,  7th  ed. 
(o)  This  construction  of  the 
Act  was  not  applied  to  voluntary 
convoyanw,s  to  a.  charity  ;  Bmn- 
my  v.  Oikhria,  1892,  A.  C.  412. 
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l^lur!!l  '■'^r''^''?"''"'  ""^'^  '"'"^'^'^8  ^  «^^*"'^  i"  Valuable  eon- 

remrn  lor  it ;  not  necessarily  the  payment  of  monev  '"'<l''roti«">- 
but  anything  which  is  a  burden  on  the  party  acceptiiig 
the  conveyance  or  promise,  and  on  which  the  other 
sots  a  value  (p).    The  oflfect  of  this  construction  of  tho 
statute  of  Elizabeth  was  that  any  person  who  made  u 
voluntary  settlement  of  landed  property,  even  on  his 
own  children,  might  afterwards  sell  the  same  property 
to  any  purchaser  ;  and  tho  purchaser,  even  though  ho 
hud  full  notice  of  the  settlement,  could  hold  tho  lands 
without  danger  of  interruption  from  the  persoas  on 
Whom  they  had  been  previously  settled  (q).    If,  how- 
ever, tho  settlement  were  founded  on  any  valuable 
consideration,  such  as  tliat  of  an  intended  marriage,  it 
could  not  be  defeated  (r).    And  if  one,  to  whom  land 
had  been  voluntarily  conveyed,  conveyed  the  sumo  tu 
another  for  value,  tho  latter  could  not  bo  deprived  of 
his  right  to  tho  land  by  subsequent  pmchasers  from 
tho  maker  of  tho  voluntary  conveyance  («).    But  tho 
judicial  mterpretation  of  this  statute  with  respect  to 
7.0^^'^  conveyances  was  removed  by  an  Act  of  im,  UlunUry 
bmco  tho  passmg  of  which  no  voluntary  couvcAance  of  ^"'V''^"'" - 
lands    made  bond  JUlc  and  without  any  fraudulent  "oiS"  ^" 
mtent,  can  be  defeated  by  reason  of  any  subsecp.nt 
purchase  for  ^^lue  (0-   Voluntary  conveyances,  and  als<. ,  ,„  ve.aac,. 
conveyances  tendmg  to  defraud  creditors,  though  made  ^^ 
for  va  ue.  are  liable  to  become  void  as  against  creditors,  S^^... 
as,  will  be  explamed  in  treating  of  creditors'  rights  (u). 
Tenant    m    fee  simple    has  the  right    of   free 


(p)  See  Holmes  on  the  Common 
}TZ'  i^V^S'-271.  28»-297; 
l>art.  V.  &  P.  913  «j..  7th  ed. 
^^-  K^"^-  ^""C-  ^SO.  17th  ed. 
,^P„\^  ^'-  BasMt,  Cro.  Eljz. 
444.  3  Rep.  83  a  ;  Sug.  V.  &  P. 
"'•;22.8.1;SuK.'p„w%h.U 

(r)  Colmley.  Parker,  fro.  Jac. 
Io»  ;  Sug.  Pow.  ch.  11. 

M.i33;t,uK.V.&P.7V720; 


(0  Stat.  6C  &  57  Vict.  c.  21 
passed  20th  June,  1893,  and 
saying  previous  avoidances  of 
voluntary  conveyances  under  the 
rule  in  question. 

{u)  Poi4,  oh.  xi.    If  a  voluii-  i?  »  *     i  . 
tajy  conveyance   be  not  Se  SSl'mv^' 
6o»a   fid*    ihnt    yeaiB    before  rbinfte/* 
the  grantor's  deatfi,  or  if  6o»<i  voLlalv 
fide  posHctu,  on  be  not  .-issomcd  bv  ^''""'*'^y 
the  grantee  under  a  voluntary  ^""^^•^""^'-•• 
conveyance    immediately    upon 
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f^t™/"^'  ^''!J">  "'^'nt  («)  ty  tli«  fulloat  extt-nt  which  is  coiisLsU'iit 
t*n»nt  m  fee  with  tho  security  of  his  neighbours'  persons  und  pro- 
"'"'P  <^-  petty  (y).  Thus  ho  nuiy  open  and  work  mines  (z),  quarry 

stone,  dig  for  gravel,  plough  up  ancient  meadow  land, 
cut  timber,  pull  down  buildings,  and  generally  commit 
what  waste  he  will  (a) ;  he  may  also  cultivate  his  lands 
as  ho  likes,  or  may  build  over  them  at  his  pleasure  (6). 
But  ho  must  not  do  anything  upon  his  own  land  which 
is  a  nuisance  to  his  neighbours ;  as  carrying  on  any 
occupation  which  endangers  their  lives  or  health, 
injuries  their  property,  or  unreasonably  interferes  with 
their  comfort  (c).  And  if  he  brings  on  to  his  land  any 
substance,  such  as  water,  or  lilth,  which  is  not  naturally 
there,  he  nmst  keep  it  in  at  his  own  peril  (d).    As  wo 


Stamps  on 

voluntary 

conveyances. 


the  making  thereof,  and  thence- 

forwanl  retiined  to  the  entire 

exclusion  of  tho  grantor  or  of 

any  benefit  to  him  by  contract 

or  otherwise,  or  if  a  voluntary 

conveyance  reserve  a  life  interest 

or  i>owcr  of  revocation  to  tho 

grantor,    estate    duty    will    bo 

payable  at  his  death  in  respect 

of  the  property  conveyed ;    see 

Stat.  67  &  58  Vict.  c.  30,  ss.  1,  2 

(1  c),  amended  by  10  Edw.  VII. 

c.  8,  8.  69  (1),  which  substituted 

three  years  for  twelve  months, 

except  as  to  conveyances  made 

before  the  30th  April,  1908,  or 

for  public  or  charitable  purposes, 

A.O.  v.  Seeeombe,  1911,  2  K.  B. 

688;     A.-Q.    V.    Milne,    1913, 

W.  N.  158  ;  pott,  ch.  X. 

Voluntary  conveyances  exe- 
cuted on  or  after  the  29th  April, 
1910,  are  (with  a  few  exceptions) 
chargeable  with  the  like  stamp 
duty  as  if  they  were  conveyances 
on  sale,  with  the  substitution  of 
the  value  of  tho  property  con- 
veyed for  the  amount  or  value 
of  the  consideration  for  the  sale  ; 
and  the  stamp  must  be  adjudi- 
cated, Stat.  10  Edw.  VII.  c.  8, 
s.  74 ;  see  poet.  Part  VI.  Volun- 
tary conveyances  executed  before 
that  date  were  chargeable  with 
a  stamp  duty  of  10*.  only,  stat. 
64  &  65  Vict  c.  39,  s.  1,  and 
l''in>t  Sched.  tit.  Deed,  replacing 


33  &  34  Vict.  c.  97,  s.  3  and 
Schod. ;  ■pott,  ch.  vi. 
(r)  Ante,  p.  2. 

(y)  Bract.  221  a,  "  Licilum  est 
unicuiquo  facere  in  suo  quod 
damnum  injuriosum  uon  oveniet 
vicino  ;  "  see  Corporation  of  Brad- 
f.  rd  V.  Picklet,  1895,  1  Ch.  145, 
A.  C.  587  ;  Morton  v.  Colv:t/n  Bay, 
<tc..  Council,  1907,  1  K.  B.  14, 
21  ;  affirmed,  1908,  1  K.  B.  327. 

(s)  Except  gold  and  silver  Boyul 
mines,  which  belong  to  tho 
Crown  ;  The  Case  of  Minet,  I 
Piowd.  310,  336;  1  Black. 
Comm.  295;  A.-G.  v.  Morgan, 
1891,  1  Ch.  432.  See  ante,  p.  34. 
(a)  See  2  Inst.  299 ;  2  Kack. 
Comm.  282. 

(h)  See  anU,  p.  62.  The  erec- 
tion of  new  buildings  in  London 
and  other  towns,  and  also  in 
many  rural  districts,  is,  however, 
controlled  by  statute  or  statu- 
tory regulations;  see  Index  to 
Statutes,  Metropolis  2,  PubUu 
Health  3,  Towns  1  (b  6) ;  SmUh 
V.  Chorley  Ditirict  Council,  1897. 
1  Q.  B.  532,  678. 

(c)  See  3  Black.  Comm.  216 ; 
Bac.  Abr.  Nuisance ;  Joyce  on 
Injunctions,  Part  I.  ch.  1,  s.  16  ; 
Kerr  on  Injunctions,  ch.  6  ;  Seton 
on  Judgments,  599—605,  7th  ed. 

(d)  Rylanda  v.  Fletcher.  L.  R. 
3  H.  L.  330  ;  Ballard  v,  Totnlin- 
«/»,  29  Ch.   D.   115;    Xational 
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Shall  nee  Iu.r.aft.r.  tl^e  free  enjoyment  of  a  tenant 
or  his  predecessors  ;  as  in  the  case  of  land  subiected 

According  to  mojorn  kw,  ftore  fa  gemrallv  i„  ,     ,    , 
o*„.  to  ownership,  „ot  cUy  the  right'of    Z  dt  i5^S>»'' 

".voluntary  alienation  of  tlio   tiling  o.ned   at  th 

a  tenant  m  fee  simple  are  now  liable  to  be  taken  to 
«atefj,  h„  debt,  of  every  kind,  not  only  from  hk  "„ 

:trs:2;trdSy':"Cirt?r^^^ 

reservpd  fni.  ck/        .    """ij.     iney  are,  tliereforo 

.rCffe^  afc'  XdT^'''"'"  r"-"^"^ 
liowever  fc,  „■     ™""*','"  ''""■  («)•    K  may  be  useful, 

tMrteen.:  ;ir''rf  rTZ^.X^Tn  'T  ■'"°!f— ■' 
been  liable  to  be  taken  in  execution  of  a  judavient  (h\ 

-a^sfled  out  Of  .be  proats!  a^XltdTla t 

TdephoHt  Co.  r.  Baker    I  SOI   9  i-  ^ 

Co..  190872  K.t1?.CA^'         K'i***-  "  Edw.  I.  o.  18. 
%v.^i(raa*«,18S4  Vq^-M^:      .  W  ®***'  ^  *  ^  Vict.  o.  iio. 
and  ef.  Acitarrf*  v.  Lothian  laiV        "  /V;  o 

W.B.P. 

0 
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Liability 
to  own*r'ii 
debts  af  t<>r 
Inn  death. 


years  to  obtain  a  sale  of  the  property  ond  payment 
out  of  the  proceeds  (i).  A  man  has  been  liable  to  be 
Bankruptpy.  divested  of  his  freeholds  upon  bankruptcy  eve*"  since  a 
stotute  of  Henry  VIII.  (&)  first  instituted  bankruptcy 
proceedings! ;  the  gist  of  which,  as  the  reader  is  pro- 
bably aware,  is  the  surrender  of  all  a  debtor's  property 
for  hw  creditors'  benefit.  And  now,  when  a  man  is 
adjudged  bankrupt,  all  his  property  becomes  divisible 
amongst  hw  creditors,  and  vests  at  once  in  a  trustee 
for  them(?).  By  the  common  law,  as  settled  in 
Edward  the  First's  reign,  the  heir  of  a  tenant  in  fee 
simple  was  liable,  to  the  extent  of  the  land  descended 
to  him,  to  satisfy  those  debts  with  the  payment  of 
which  the  late  tenant  had  by  special  contract  (that  is, 
by  sealed  writing  (w)),  expressly  charged  his  heir. 
And  this  liability  was  extended  by  an  Act  of  William 
and  Mary  (n)  to  a  devisee.  Also,  when  testamentory 
alienation  was  permitted  (o),  fee  simple  estates  were 
liable  to  debts  charged  thereon  by  the  tenant's  will. 
But  it  was  not  until  tho  year  1833  that  they  were  sub- 
jected to  debts  of  the  deceased  tenant  made  without  so 
binding  his  heir.  Since  then,  however,  fee  simple 
estates,  whether  devised  by  will  or  allowed  to  descend 
to  the  heir,  have  been  liable  to  the  payment  of  all 
their  late  owner's  debts,  including  his  ordinary  debts 
incurred  without  sealed  writing,  which  are  called 
simple  contract  debts  ( p).  It  may  also  be  mentioned 
here  that  special  privileges  are  accorded  to  the  Crown 
for  the  recovery  of  debts  due  to  it,  in  the  way  of 
seizure  of  the  debtor's  lands. 


Crown  debts. 


The  right  and 
liabiJity  to 
alienation 
inherent  in 
ownership. 


So  inherent  in  ownership  is  the  right  of  aliena- 
tion (g),  that  it  is  impossible  for  any  owner  to  be 

(«')  See  Btote.  I  &  2  Vict.  c.IlO, 
8. 13 ;  27  &  28  Vict.  c.  1)2, 88. 4— 6. 
{k)8Ut.  34  ft  35  Hen.  VIII.c.  4. 


(I)  Stat.  46  &  47  Virt.  c.  62. 
8.20. 

(m)  Ante,  pp.  18,  n.  (r).  32. 
n.  (d). 


(n)  SUt.  3  Will,  ft  Mary.  c.  14. 

(o)  Ante,  p.  V6. 

ip)  See  Bteta.  3  ft  4  Will.  IV. 
p.  104;  32  ft  38  Vict.  c.  46  ;  ante, 
pp.  29,  67,  76. 

(q)  See  antf,  p.  2. 
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divested  of  it,  and  yet  retuia  the  other  advantoRos  of 

property.    And  in  the  same  manner  the  liabiUty  of 

property  to  nUenation  for  debt  cannot  by  any  moans 

be  got  nd  of  (r).    80  long  as  any  estate  in  land  is  in 

the  hands  of  any  person,  st^  long  does  his  power  of 

disposition  continue  (»),  and  so  long  also  continues  bis 

liabihty  to  have  the  .-stato  takon  from  him  to  satisfy 

the  demands  of  his  creditors  (<).    And  any  attempt  to 

annex  a  general  restriction  on  alienation  to  a  gift  of 

any  property  is  void,  as  being  repugnant  to  the  gift  (u). 

It  M   however,  possible  to  confine  the  duration  of  a  Gift  m.y  h. 

gilt  to  the  period  to  which  it  can  bo  personally  enjoyed  «'o«>fln«d  to 

by  the  grantee.    Thus  one  may  give  land  to  or  in  ^i^J 

trust  for  another  until  he  shall  dispose  of  the  same  or  *''i«>y'"«">*- 

shaU  become  bankrupt,  or  until  any  act  or  event  shaU 

occur  which   would   cause   his   personal  t-n-yment 

thereof  to  cease.    Persona'  property  may  be  f  ttled  in 

the  same  way  (x).    And  this  is  frequt-ntly  done.    In 

such  oases,  if  the  grantee  become  bankrupt,  or  attempt 

to  make  any  disposition  of  the  property,  it  will  not 

vest  m  the  creditors'  trustee,  or  follow  the  intended 

disposition  ;  but  the  interest  which  had  been  given  to 

the  grantee  will  thenceforth  entirely  cease,  in  the  same 

manner  as  where  lands  are  given  to  a  person  for  Hfo 

hia  interest  terminates  at  his  death.    If,  however  a 

man  attempt  to  settle  his  own  property  in  such  a  way 

that  he  ShaU  enjoy  the  same  until  his  bankruptcy,  on 

the  happening  of  which,  his  interest  therein  shaU 

cease,  and  the  property  go  over  to  some  other  person 

than  the  creditors'  trustee,  the  attempted  settlement 


8a 


(r)  2  Jarm.  Will«,  1487 
1600  m.,  6th  ed. 

(»)  Idtt.  8.  360;  Co. 
206  b,  223  a. 

(<)  Bnmdon  y.   Rdbituon, 
Vm.  429,  4&I. 

(«)  See  3  Davidaon.  Prec.  Con  v. 
109  *5.,  3rd  ed. ;  2  Jarm.  Wiik, 
1487  M.,  6th  ed.  ;  WilUama 
on  Settlements,    131—136 ;     Re 


Litt. 
18 


Ro»her,  26  Ch.  D.  801 ;  Rt  Duo- 
dale.  38  Ch.  D.  176 ;  Re  EuSt 
1896,  2  Ch.  353 ;  akte,  p.  2.t 

(*)  Laekyer  v,  amage,  2  Str. 
M7;  Ex  parte  BintM,  14  Vet 
-,  V  **y'  J-  *  DugdaU,  38 
tSi.  D.  176.  180.  181 ;  3  David- 
•on,  Prec.  Conv.  110  «g.,  3k1  ed. : 
2  Jarm.  Wills,  1605  »q.,  6th  ed. 
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will  in  gonerul  bo  void,  or  against  tho  trust**  in  his 
bankruptcy,  as  u  fraud  on  the  bankruptcy  kws ;  and 
tho  property  will  vost  in  tho  trustee  for  tho  bonefit  of 
tho  orediton  in  the  bankruptcy  (y).    But  in  all  other 
respects,  and  as  against  all  othor  pemons  than  tho 
trustee  and  creditors  in  his  bankruptcy,  a  man  may 
lawfully  settle  hi«  own  property,  or  the  income  thereof, 
upon  or  in  trust  for  himself  until  he  shall  alienate  or 
charge  it  or  any  other  event  shall  occur  whereon  ho 
would,  if  absolutely  entitled,  be  deprived  of  tho  enjoy- 
ment thereof,  and  so  that  in  any  such  event  it  shall 
go  over  to  some  other  person.    And  in  such  case  if  ho 
should  alienate  or  charge  his  interest  in  the  property  {z), 
or  if  involuntary  alienation  sliould  occur  through  any 
other  event  than  his  bankruptcy  (as  by  ii  creditor 
attempting  to  take  the  properly  in  execution  («)),  the 
settlor's  own  interest  m  tho  propt-rty  will  ceuse  and 
the  gift  over  will  take  effect.    And  even  if  lie  should 
become  bankrupt,  but  the  whole  of  the  property  ho 
Settled  should  not  be  required  to  satisfy  the  creditors 
in  the  bankruptcy,  his  own  interest  will  cease  and  the 
git  over  will  take  effect  with  respect  to  so  much  of  the 
Btttled    property    as    is    not   needed    to    pay   such 
creditors  (6).    An  exception  to  the  rule  prohibiting 
restriction  on  alienation  occurs  in  the  case  of  a  woman, 
who  is  permitted  to  have  property  settled  on  her  in 
.such  a  way  that  she  cannot  when  married  make  any 
disposition  of  it  during  the  coverture  or  marriage  ;   but 
this  mode  of  settlement  is  of  a  comparatively  modem 

<'')„?V'!!??^«»  ^-  ^o*"**.  19      T.  Oarland,  6  Sim.  205 ;  MaeUn. 


Ves.  88 ;  Whilmore  v.  Mason,  2 
J.  ft  H.  204  ;  Merry  v.  Pownall. 
1898,1  a.  306.  But  a  man  may 
create  valid  limitations  (jr  trust«, 
to  take  effect  bv  way  of  gift  over 
in  the  event  of  his  bankruptcy, 
of  such  an  amount  of  his  own 
property  as  is  equal  in  value  to 
his  wife's  fortune  received  by 
him  upon  his  marriage  or  to  her 
separate  property  recti  veil  by 
him  after  their  marriage  ;  LeMer 


to*h  V.  Pogoit,  1895.  1  Ch.  605. 

(t)  Brooke  v.  Pearaon,  27  Beav. 
181 ;  Knight  v.  Browne,  7  Jur. 
N.8.  894;  Maetintoshv.PogoK. 
1896, 1  Ch.  606,  613. 

(a)  Be  Detmold,  40  CSi.  D.  685. 

(i)  Be  Johnton,  Johnton,  1904, 
1  K.  B.  134,  deciding  that  in 
such  circumstances  the  gift  oves 
is  effective  as  against  th'i  credi- 
tors in  a  subsequent  bankruptcy. 
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'"to  (c).  TJioro  uro  also  ci-rtftin  cases  iii  which  tho 
;  '^'"''  ^''U"y»"ent  of  prupert/  ia  osstntiul  to  the.  por- 
formanco  of  certui,,  public  dutiog.  and  m  which  no 
Hhenatioii  of  such  proiK-rty  can  bo  made;  thuH  u 
benefice  with  cure  of  souLj  cannot  be  directly  chufKed  or 
.ncumbered  (d).  So  offices  concenung  tho  adniiiiLs. 
t ration  of  justice,  and  pensions  and  salaries  given 
by  the  State  for  the  support  of  the  grantee  in  the 
performance  of  present  or  futurt-  duties,  camiot  bi- 
uhened(c);  though  pensions  for  past  services  are 
generally  speakuig.  not  within  the  rule  (/ ). 

In  addition  to  the  interest  whieh  may  be  created  i,u.u...,, 
oy  auenation,  either  voluntary  or  involuntary,  there  "i"^  *ivw. 
are  oertam  rights  conferred  by  law  on  husbands  and 
wives  m  each  other's  lands,  by  means  of  which  the 
descent  of  an  estate,  from  an  ancestor  to  his  heir,  may 
partially  be  defeated.  These  rights  wiU  oe  the  subject 
of  a  future  chapter.  If,  however,  tho  tenant  in  fee 
Hunple  should  not  have  disposed  of  his  estate  in  his 
hfetime  or  by  his  will,  and  if  it  were  not  swaUowed  up 
by  his  debts,  his  lands  would,  at  common  law.  descend 
(subject  to  any  rights  of  his  wife)  to  the  heir  ut  law. 


I 


(c)  Brandon  v.  Rdbinaon,  18 
Vm.  434  ;  TulUtt  v.  Armstromj. 
1  licttv.  J,  4  M.  *  Cr.  390  j  Hear, 
borough  V.  Bomun,  1  Beav.  34. 
4  M.  ft  Cr.  377  j  sUt.  45  &  40 
Viet  0.  7fi,  g.  19;  Wms.  Pere. 
Prop.  648— SCO,  17th  ed. 

(</)  State.  13  Eliz.  c.  20 :  67 
Geo.  III.  c.  09,  8.  1 J  1  &  2  Vict. 
?k  o  'JV.'  !.  **<•«'  ^-  Pntchard. 

3DeO  AS.  308;  Aawkins  v. 
(hahereoU,  «  Do  G.  M.  &  G.  1. 
But  a  sequestration  of  the  profits 
of  a  benefice  may  bo  obtained  in 
execution  of  a  judgment  against, 
oi  an  the  bankruptcy  of,  a  beno- 
flced  clergyman  ;  3  Black.  Comm. 
418 ;  R.  S.  a  1883,  Order  XLIJI. 
rr.  3—6,  Appendix  H.,  No.  7: 
s(»t,  46  &  47  Vict.  c.  52,  ..  52. 

(e)  Flarty  v.  Odium,  3  T.  Kep. 
wl  J  Lidderduk  v.  Ditkc  of  Mon- 


trose, 4   T.    U.   248;     WelU  v 
t'oHter,  8  M.  &  W.  140  ;  Apthorpe 

6&6Edw.  VI.  c.  16;  49  Geo. 
III.  c.  126.  But,  in  case  of  bank, 
ruptcy,  the  whole  or  part  of  tho 
income  arising  from  any  office  or 
pension  of  the  bankrupt  may  be 
ordered  to  be  paid  to  the  trustee 
for  division  amongst  the  credi- 
tors ;  Stat.  46  4*7  Vict.  c.  52, 
!■  63 ;  Ex  parte  Hvggins,  21 
On.  D.  85. 

(/)  McCarthy  v.  OooW.  I  H,ill  & 
Iteatty,  387  ;  TumUM  v.  Boothby 
10  Sim.  642  ;  WiUuKk  v.  TerreU, 
a  Ex.  D.  323,  334.  ButseosUU*. 
28  &  29  Vict.  0.  73,  ss.  4,  5  •  44 
&  45  Vict.  c.  68,  8.  141  ;  Lucas 
V.  Harru.  18  Q.  B.  U.  127  ;  Hrotc 
V.  Pr%ct,  22  y.  B.  D.  420;  Jonts 
A  to.v.  Coventry,  1909.  2  K.  15 
1020;  /fe£«p<on.l012, 1 K.  B.  107. 
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1'lic  heir  at 
law. 


Ucir 
apparent. 


Ueir 
presumptive 


Bigclaimer. 


The  heir 
cuuld  not 
dinclaim. 


As  we  have  seen  (g),  under  the  Land  Transfer  Act,  1897, 
a  man's  estates  in  fee  simple  now  devolve,  on  his  death, 
to  his  executors  or  administrator  in  the  first  instance ; 
but  the  heir's  title  to  succeed  to  them,  if  not  devised 
away  from  him,  is  not  destroyed,  and  if  they  are  not 
required  to  satisfy  the  deceased  tenant's  debts  and 
testamentary  or  administration  expenses,  the  heir  can 
require  the  executors  yr  administrator  to  convey  them 
to  him.    The  heir,  as  we  have  before  observed  (ft),  is  a 
person   appointed   by  the   law.    He   is  called   into 
existence  by  his  ancestor's  decease,  for  no  man  during 
his  hfetime  can  have  an  heir.    Nemo  est  hoeres  viventis. 
A  man  may  have  an  heir  apparent  or  an  heir  pre- 
sumptive,  but  until  his  decease  he  has  no  heir.    The 
heir  apparent  is  the  person  who,  if  he  survive  the 
ancestor,  must  certainly  be  his  heir,  as  +he  eldest  son 
in  the  lifetime  of  his  father.    The  heir     esumptive  is 
the  person  who,  though  not  certain  to  be  heu:,  at  all 
events,  should  he  survive,  would  yet  be  the  heir  iu 
case  of  the  ancestor's  immediate  decease.    Thus  an 
only  daughter  is  the  heiress  presumptive  of  her  father ; 
if  he  were  now  to  die,  she  would  at  once  be  his  heir ;  but 
she  is  not  certain  of  being  heir,  for  her  father  may  have 
a  son,  who  would  supplant  her,  and  become  heir 
apparent  during  the  father's  lifetime,  and  his  heir  after 
his  decease.    An  heir  at  law  is  the  only  person  in  whom 
the  law  of  England  vested  property,  whether  he  would 
or  not.    If  I  iniike  a  conveyance  of  land  to  a  person 
in  my  lifetime,  or  leave  liini  any  iiroperty  by  my  will, 
he  may,  if  he  pleases,  disclaim  takmg  it,  and  in  such 
case  it  wiU  not  vest  m  him  against  his  will  (t).    But  an 
heir  at  kw,  immediately  on  the  decease  of  his  ancestor, 
became  at  common  law  presumptively  possessed,  or 
seised  iu  law,  of  all  his  lands  (A).    No  disclaimer  that  he 


(?)  Ante,  pp.  29,  75. 
(A)  Ante,  p.  76. 
(t)  yiclo$OH    V.     Wordsworth. 
2  hwmst.  SOU,  37a  ;    MMm  v. 


Wilson,  1903,2  Ox.  4M;  1  Wms. 
V.&P.749,n.(«).2mlcd. 

(*)  Watlcin*  on  Deeccnts,  25, 
20  (4th  ed.  34). 
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miglit  luttke  would  have  any  effect,  though,  of  course, 
ho  might,  as  soon  as  ho  pleased,  dispose  of  the  property 
by  an  ordinary  conveyance.    Under  the  Land  Transfer  The  paseut 
Act,  1897  (i),  the  heir  still  succeeds  immediately  upon  ^^' 
his  ancestor's  death  to  the  beneficial  interest  in  the 
lands  held  by  the  ancestor  in  fee  simple  :  but  at  law 
the  estate  of  the  deceased  vests  at  once  iu  his  executors, 
if  he  should  have  left  a  will  appointing  executors  (m) ; 
and  they  become  seised  of  the  lands  in  law  in  the  samo 
manner  as  the  hek  formerly  became  seised.    And  if 
tho  deceased  should  have  left  no  executor,  or  died 
intestate,  his  fee  simple  estates  vest  in  his  adminis- 
trator so  soon  as  appomted  (n).    And  the  heir  does  not 
now  acqmre  his  ancestor's  estate  at  law  (o),  until  tho 
lands  have  been  conveyed  to  him  by  the  executors  or 
administrator.    In  these  circumstances  it  does  not 
uppear  that  the  heir  can  divest  himself  of  his  beneficial 
title  ;  but  it  remains  to  be  decided  whether  a  disclamier 
by  the  heir  of  the  benefit  of  a  conveyance  made  to  huu 
by  the  executors  or  administrator  can  have  any  effect. 

A  title  as  heir  at  law  is  not  nearly  as  frequent  now 
as  it  was  in  the  times  when  the  right  of  aUeuation  was 
more  restricted.    And  when  it  does  occur  it  is  often 
estabhshed  with  difficulty.    This  difficulty  arises  more 
from  the  nature  of  the  facts  to  be  proved  than  from 
any  uncertainty  in  the  law.    For  the  rules  of  descent 
have  now  attained  an  ahnost  mathematical  accuracy, 
so  that,  if  the  facts  are  rightly  given,  the  heir  at  law 
can  at  once  be  pointed  out.    The  accuracy  of  the  law  Gradual 
has  arisen  by  degrees,  by  the  successive  determination  f^'^^{ 

?L'^af'i>^^  ^^'  l^r    .         .      *"»*»' J  •«»  *«  Pitting',  Tnuf.  detente" 
Prow«Mi  Bani.  1900,  1  Ch.  68.      TnuU.  36  Ch.  6.  231  -L^Mn 
(n)  See  ante,  pp.  29, 78 ;  Wnu.      v.  DrWafc.  1  V  ctori.n  L  R 

17th  ed.    It  »ppe»wth»t,  where  (o)  Kx«pt  of  course  in  tho 

the  appointment  of  an  adminia- 
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of  disputod  points.  Thus,  in  the  time  of  Henry  II., 
when  the  laws  of  tenure  were  beginning  to  be  generally 
developed  (p),  an  estate  of  inheritance  held  by  military 
tenure  descended  first  to  the  deceased  tenant's  eldest 
or  only  son  ;  whilst  the  inheritance  of  a  free  sokeman, 
if  anciently  divisible,  was  shared  between  all  his  sons  ; 
if  not,  it  passed  to  his  eldest  or  youngest  son,  according 
to  local  custom.  In  default  of  sons,  all  the  daughters 
succeeded  in  equal  shares,  whether  the  la{3  tenant 
were  sokeman  or  knight.  If  he  had  left  no  children, 
the  descendants  of  children  (g)  were  the  next  heirs.  In 
default  of  hncal  descendants,  the  brothers  and  sisters 
came  in  ;  and  if  they  were  dead,  their  children  ;  then 
the  uncles  and  their  children  ;  and  then  the  aunts  and 
their  children  ;  mules  being  always  preferred  to  females, 
and  the  inheritance  of  males  or  females  in  equal  degree 
of  kinship  being  governed  by  the  same  rules  as  in  the 
case  of  sons  or  daughters  (r).  Bracton,  stating  the 
law  of  the  King's  Court  as  to  the  inheritance  of  land, 
gives  descent  to  the  eldest  of  several  sous  as  the  rule, 
and  mentions  the  case  oi  sokemen's  land  anciently 
divisible  as  an  exception  (s).  As  the  term  free  sokemeii 
was  not  used  to  denote  any  but  the  original  class  of 
free  sokemen,  a  limited  and  diminishing  number  of 
men,  this  exception  did  not  become  the  rule  for  land 
held  in  socage  in  its  later  meaning  of  free  tenure  by 
certain  service  not  military.  As  we  have  seen,  the 
tenants  in  socage  (in  this  sense  of  the  word)  included 
many  whose  services  were  originally  of  a  military 
nature  (().  The  lands  of  these  remained  subject  to 
descent  to  the  eldest  son,  though  their  tenure  lost  its 
military  character.  And  whenever  new  tenures  were 
created  of  a  nature  to  be  classed  as  socage,  the  land 
followed  the  general  rule  of  descent  (u).    Thus  descent 


(p)  Ante,  p.  15. 
(7)  Ulanv.  vii.  3. 
(r)  Olanv.  vii.  4. 
(»)  Bract,  fo.  (H  h,  iH,  70  a. 


{<)  ilnte,  p.  52,  and  II.  (/). 
(«)  P.  ft  M.  Hist.  Eng.  Law, 
ii,  26ft— 268. 
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lo  tho  eldest  of  several  mules  in  the  same  degree  of 
kinship  was  established  as  tho  law  for  all  freehold 
land,  whether  held  by  knight's  service  or  in  socage  ; 
except,  as  we  have  seen,  in  the  case  of  the  custom  of 
gavelkind  {x).  In  Bracton's  time,  too,  or  shortly  after, 
it  was  estabhshed  that  all  descendants  in  infinitum  of 
any  person  who  would  have  been  heur,  if,  living,  wort- 
allowed  to  inherit  by  right  of  representation.  Thus,  if 
the  eldest  son  died  in  the  lifetime  of  his  father,  and  left 
issue,  that  issue,  though  a  grandson  or  granddaughter 
only,  was  to  bo  preferred  in  inheritance  before  any 
yoiuiger  son  (y).  The  father,  moreover,  or  any  other 
Uneal  ancestor,  was  never  allowed  to  succeed  as  heir  to 
his  son  or  other  descendant.  And  it  was  established  after 
Bracton's  time,  that  kindred  of  the  half-blood  should  be 
altogether  excluded  from  inheritance  (2).  The  rules  of 
descent,  thus  gradually  fixed,  long  remained  unaltered. 
Lord  Hale,  in  whoso  time  they  had  continued  the  same 
for  about  400  years,  was  tho  first  to  reduce  them  to  a 
series  of  canons  (a) ;  which  was  afterwards  admirably 
expkinod  and  illustrated  by  Blackstone,  in  his  well- 
known  Commentaries  ;  nor  was  any  alteration  mftde  till 
the  enactment  of  the  Liheritauce  Act,  1838  {b).  By 
t  his  Act,  amongst  other  important  alterations,  the  father 
is  heir  to  his  son,  supposing  the  latter  to  leave  no  issue  ; 
and  all  lineal  ancestors  are  rendered  capable  of  being 
heirs  (c) ;  relations  of  the  half-blood  are  also  admitted 
to  succeed,  though  only  on  failure  of  relations  in  the 
same  degree  of  the  whole  blood  (d).  The  Act  has, 
moreover,  settled  a  doubtful  point  in  the  law  of  descent 
to  distant  heirs.  The  rules  of  descent,  as  modified  bv 
this  Act,  will  bo  found  at  large  in  the  ninth  chapter. 


(x)  Ante,  p.  5tf. 

in)  P.  A  11.  Hist.  Eng.  Law, 
ii.  281—284. 

(?)  P.  &  M.  Hist.  Kng.  Law, 
ii.  284  «;..  300  «9. ;  Litt.  s.  6. 

iet)  Hale's  Hii>t.  Cuiu.  Law, 
Uth  ed.,  p.  318  *q. 


(b)  Stttt.  3  &  4  WiU.  IV.  c.  106. 
amended  by  22  &  23  Vict.  c.  25, 
B8.  19  20. 

(c)  Stat.  3  &  4  Will.  IV.  o.  lOti, 
s.O. 

i'l)  oUl.  3  &  4  Witt.  IV.  i;. 
106,  8.  0. 
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OF  AN   ESXATii   TAIL. 

Having  considered  the  mcidents  of  the  greatest 
estate  of  freehold,  that  iu  fee  simple  (the  most  absolute 
property  in  land  which  a  subject  may  enjoy)  (a),  let 
us  proceed  to  examine  the  lesser  estates  of  freehold. 
Of  these  we  shall  first  notice  an  estate  tail,  or  an 
estate  given  to  a  man  and  the  heirs  oj  his  body.    This 
is  such  an  estate  as  will,  if  left  to  itself,  descend,  on 
the  decease  of  the  first  owner,  to  all  his  lawful  issue,— 
children,  grandchildren,  and  more  remote  descendants 
so  long  as  his  posterity  endures,— in  a  regular  order 
and  course  of  descent  from  one  to  another :  and,  on 
the  other  hand,  if  the  first  owner  should  die  without 
issue,  his  estate,  if  left  alone,  will  then  determine.    An 
estate  tail  may  bo  either  general,  that  is,  to  the  heiis 
of  his  body  generally  and  -vithout  restriction,  in  which 
case  the  estate  will  be  descendible  to  every  one  of  his 
lawful  posterity  in  due  course ;  or  special,  when  it  is 
restrained  to  certain  heirs  of  his  body,  and  does  not  go 
to  all  of  them  in  general ;  thus,  if  an  estate  be  given 
to  a  man  and  the  heirs  of  his  body  by  a  particular 
wife ;  here  none  can  inherit  but  such  as  are  his  issne 
by  the  wife  specified.    Estates  tail  may  bo  also  in  tail 
male,  or  in  tail  jemale  ;  an  estate  in  tail  male  cannot 
descend  to  any  but  males,  and  male  descendants  of 
males ;  and  cannot,  consequently,  belong  to  any  one 
who  does  not  bear  the  surname  of  his  ancestor  from 
whom  ho  inherited  :   so  an  estate  ui  tail  female  can 

(o)  Ante,  J).  0. 
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ouly  descend  to  females,  and  femulo  descendimts  of 
females  (b).  Special  estates  tail,  confined  to  the  issue 
by  a  particular  wife,  are  not  now  common  :  the  most 
usual  kinds  of  estates  tail  now  given  are  estates  in 
tail  general,  and  in  tail  male.  Tail  female  scarcely 
over  occurs. 


The  owner  of  an  estate  tail  is  called  a  donee  in  tail,  l>oufo  iu  tail, 
and  the  person  who  has  given  him  the  estate  tail  is 
called  the  donor.  And  here  it  may  be  remarked,  that 
such  correlative  words  as  donor  and  donee,  lessor  and 
lessee,  and  many  others  of  a  like  termination,  are  used 
in  law  to  distinguish  the  person  from  whom  an  act 
proceeds,  from  the  person  for  or  towards  whom  it  is 
done.  The  owner  of  an  estate  tail  is  also  called  a 
tenant  in  tail,  for  he  holds  his  land  of  some  lord,  as  Tonuut  iu 
much  as  a  tenant  in  fee  simple  (c),  only  for  a  less 
estate.  But  a  tenant  in  tail  in  possession  of  land  now 
largely  enjoys  the  advantages  of  ownership ;  and,  as 
we  shall  see,  it  has  long  been  in  his  power  to  bar  the 
entail,  and  thus  convert  his  estate  into  an  estate  in  feo 
simple.  To  explain  the  nature  of  an  estate  tail  and 
its  incidents,  we  must  refer  briefly  to  its  history. 

The  reader  has  been  so  far  made  acquainted  with  <^'ullateral 
the  course  of  descent  of  a  fee  (d)  as  to  be  aware  that,  Si2ht'?i«,rit 
as  early  as  the  time  of  Henry  II.,  if  the  tenant  of  a  *  *«*• 
fee  left  no  issue,  his  collateral  relations  were  admitted 
to  succeed  as  his  heirs  (e).    So  that  an  estate,  which 
had  been  granted  to  a  man  and  his  heirs,  descended, 
on  his  death,  not  only  to  his  offepring,  but  also,  in 
default  of  oflfepring,  to  hif  other  relations  in  a  defined 
order  of  succession.    Hence  if  it  were  wished  to  confine 
the  inheritance  to  the  offspring  of  the  donee,  it  became 
necessary  to  limit  the  estate  expressly  to  him  and  tfie 


(6)  Litt.  *..  13.  14,  J«.  10,  21 ; 
2  Black.  Conim.  113,  114. 
(c)  Ante.  pp.  6,  7,  37. 


id)  Ante,  p.  ID. 
(e)  AnU,  p.  88. 
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and^etSn  ''^*''*.  i  ***  ^!'^^  ^^^'  ^^^^S  what  waS  then  called  a 
of  his  body,  conditional  gijt,  by  reason  of  the  condition  implied  in 
A  wnditionai  the  donation,  that  if  the  doneo  died  without  such  par- 
^*  ■  ticular  heirs,  or  in  case  of  the  failure  of  such  heirs  at 

any  future  tune,  the  land  should  revert  to  the  donor  {g). 
Such  a  condition  was  especially  implied  in  a  gift  of 
land  in  frank-marriage  {h).  In  such  cases,  therefore, 
the  collateral  relations  of  the  donee  could  never  inherit 
the  land  as  his  heirs  :  for  if  his  issue  failed,  the  donor 
might  resume  possession  of  the  land  (i).  But,  as  in 
the  case  of  simple  fees  (fc),  the  donee  of  a  fee  granted 
by  such  a  conditional  gift  gradually  acquired  the  power 
of  alienating  the  land,  first,  as  against  his  issue,  and 
then  as  against  his  lord.  For  when  one  seised  of  land 
ill  fee  simple  gave  it  to  another  and  the  heirs  of  his 
body,  this  was  necessarily  accompUshed  by  subinfeuda- 
tion, and  the  donor  and  his  hcus  remamed  the  lords 
of  the  donee  and  the  heirs  of  his  body,  who  became 
their  tenants  {I). 


The  doctrine,  that  the  heir  can  only  claim  by  suc- 
cession, not  by  purchase  (to),  was  appUed  to  conditional 


GrowUi  of 

power  of 

alienating  -  .  "  -^  ^■"" "fi-^^'^  wy  vv/imxiMv/uai 

land  giving  to  'IS  Well  as  sunple  fees  (n).  This  enabled  the  doneo  of 
thXin  of  *'*"'^^  *o  himself  and  the  heirs  of  his  body  to  dispose 
his  body.  of  the  land  as  against  such  heirs  (o).  If,  however,  the 
donee  had  no  such  heir,  or  if  he  had  such  an  heir,  who 
afterwards  died  without  issue,  the  intention  of  the  gift 
was,  in  either  case,  that  the  land  should  revert  to  the 
donor.  No  aUenation  by  the  donee  was  allowed  to 
prevent  this  in  the  former  case  (p) :  but  m  the  latter 
case  it  was  otherwise.  For  early  in  the  reign  of 
Edward  I.  it  seems  to  have  been  considered  that,  in 


(/)  Bract,  fo.  17  b,  47  a,  68  b, 
61)  a  ;  Co.  Litt.  200  b,  n.  (1),  V.  1. 

(g)  2  Black.  Conim.  110 ;  see  P. 
&  M.  Hist.  Eng.  Law,  ii.  10—19. 

(A)  Ante,  p.  68 ;  Bract,  fo.  2()  b. 

(0  Bract,  fo.  69  ;u 

{k)  AhU,  p.  68. 


(/)  Ante,  p.  38. 

(to)  AtOe,  p.  69. 

(n)  Bract,  fo.  17  b. 

(")  Bracton's  Note  Book,  case 
560;  Y.  B.  44  JSdw.  III.  3  a. 
pi.  13. 

(p)  FiU.  Abr.  Formcdon,  63. 
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the  case  of  u  gift  of  land  to  u  man  and  the  luii-s  of  his 
body,  or  a  sunilar  conditional  gift,  the  birth  of  issue 
was  a  performance  of  the  condition,  so  as  to  enable  the 
donee  to  alien  in  fee.  Upon  the  birth  of  issue  therefore 
the  donee  could  dispose  of  the  land  to  another  and  hia 
heirs  generally ;  and  it  was  held  that  such  alienation 
would  prevent  the  land  from  reverting  to  the  donor, 
if  the  issue  of  the  donee  came  afterwards  to  an  end  (q). 
So,  too,  if  the  donor  had  given  over  the  land  to  some 
third  person  in  case  of  the  failure  of  issue  of  the  first 
donee, — conferring  what  was  afterwards  known  as  an 
estate  in  remainder  expectant  on  the  determination  of 
the  interest  of  the  first  donee  (r),— it  appears  that  aliena- 
tion by  the  first  donee  after  the  birth  of  issue  might 
have  deprived  such  third  person  of  his  right  to  have 
the  land,  if  the  issue  failed.  The  original  intention  of 
such  gifts  was  therefore  in  a  great  measure  defeated  ; 
originally,  on  failure  of  the  issue  the  lands  reverted  to 
the  donor,  or  remained  to  the  person  whom  the  donor 
had  appointed  to  succeed  in  that  event ;  but  now 
nothing  was  requisite  but  the  mere  birth  of  issue  to 
give  the  donee  a  complete  power  of  disposition. 


The  mere  existence  of  an  expectant  heir  having  thus 
grown  up  into  a  reason  for  alienation,  the  barons  of  the 
time  of  Edward  I.  began  to  feel  how  small  was  the 
possibility  that  the  lands,  which  they  had  granted  by 
conditional  gifts  to  their  tenants  and  the  heirs  of  their 
bodies,  should  ever  revert  to  themselves  again  ;  whilst 
at  the  same  time  they  perceived  the  power  of  their 
own  families  weakened  by  successive  alienations.    To 


(9)  Stat.  13  Edw.  I.  c.  I,  pre- 
amUe;  Fits. Abr. Formedon, 62, 
66 ;  Plowd.  246 ;  Co.  Litt.  19  % ; 
2  Inat.  333.  Conveyance  bv  fine 
(onfe,  p.  72,  n.  («))  seems  to  have 
been  used  \o  bat  the  donor's 
right  to  tho  rcveision  of  the 
lands  on  failure  of  issue  ;  Flet«, 


fo.  294  (§  63).  296  ({  4) ;  Britton 
(ed.  Nichols),  vol.  ii.  p.  162  and 
note  (w) ;  Mirror,  eh.  v.  sect.  6. 
(r)  Aa  to  such  gifts,  see  Braot. 
fo.  18  b.  67  a,  69  a,  262  b ;  Mait- 
land,  L.  Q.  R.  vi.  22 ;  P.  &  M. 
Hist.  Eng.  Law,  ii.  23—25. 
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remedy  these  evils,  it  was  enacted  in  the  reign  of 
Edwanl  I.  by  the  frtmous  statute  De  Donis  Condition- 
alibus  («),— and  no  doubt  as  was  then  thought  finally 
enacted,— that  the  will  of  the  donor,  according  to  the 
form  in  the  deed  of  gift  manifestly  expressed,  should 
be  from  thenceforth  observed  ;  so  that  they,  to  whom 
the  tenement  was  given,  should  have  no  power  to  alien 
it,  whereby  it  should  fail  to  remain  unto  their  own  issue 
after  their  death,  or  to  revert  unto  the  donor  or  his 
heirs,  if  issue  should  fail. 

Since  the  passing  of  this  statute,  an  estate  given  to  a 
man  and  the  heirs  of  his  body  has  been  always  called  an 
estate  tail,  or  more  properly,  an  estate  in  fee  tail  (Jeudum 
fuJliatutn).    The  word  tail  is  derived  from  the  Frendi 
word  taUler,  to  cut,  the  inheritance  being  by  the  statute 
De  Donis,  cut  down  and  confined  to  the  heirs  of  tho 
body  strictly  (t) ;  but,  though  an  estate  tail  still  bears 
a  name  indicative  of  a  restriction  of  the  inheritance  from 
any  interruption  in  its  course  of  perpetual  descent  from 
father  to  son,  wo  shall  find  that  in  fact  the  right  to 
establish  such  exclusive  perpetual  descent  has  long  since 
been  abolished.    When  the  statute  began  to  operate,  the 
inconvenience  of  the  strict  entails,  created  under  its 
authority,  became  sensibly  felt ;  children,  it  is  said,  grew 
disobedient  when  they  knew  they  could  not  be  set 
aside  ;  farmers  were  deprived  of  their  leases  ;  creditors 
were  defrauded  of  their  debts  :  and  innumerable  latent 
entails  were  produced  to  deprive  purchasers  of  the  land 
they  had  fairly  bought ;  treasons  also  were  encouraged, 
as  estates  tail  were  not  liable  to  forfeiture  longer  than 
for  the  tenant's  life  (u).    The  nobility,  however,  would 
not  consent  to  a  repeal,  which  was  many  times  attempted 
by  the  commons  (a;),  and  the  Act  has  never  been 


(•)  Stat.  IS  Edw.  I.  c.  1,  called 
•1m>  the  Statute  of  Westmiiuter 
the  Second. 

{<)  T.itt.  n.  Ig ,  Co.  Litt.  18  b, 
327  «,  n.  (2) ;  Wright's  Tenures, 


187  :  2  Black.  Oomm.  112  ;  P.  ft 
M.  Hiit.  Eng.  Law,  ii.  1»,  n.  (6). 

(«)  2  Black.  Oomm.  116. 

(r)  2  Cru.  Rec.  9,  lo,  .Ini  ed, 
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directly  repealed.    But  at  length  means  were  found 

of  evading  its  operation  ;  for  the  judges,  in  construing 

the  statute,  had  admitted  a  principle,  which  afterwards 

gttvo  a  handle  to  overturn  it  altogetlnr.    It  was  held 

that  if  the  tenant  in  tail  di«iH)Sed  of  the  land,  but  left  Alienation  by 

assets,  or  lands  of  equal  value,  to  his  issue,  the  issue  **"•"* '"  **"• 

were  bound  to  abide  by  his  alienation  of  the  entailed 

lands  (y).    This  seems  fair  enough,  but  the  principle 

of  recompense  in  value  was  afterwards  extended  so  as  Principle  o! 

to  bar  the  issue  from  asserting  their  rights  to  the  entaUed  f«»»?P«"«f 

lands,  if  a  mere  judgment  had  been  given  entitling  them  rin^  iHM.e  in' 

to  recover  from  some  other  person  lands  of  equal  value  ^ 

instead.    It  is  uncertain  when  this  extension  of  the 

pnnciple  was  first  admitted  (z) :  but  it  was  recognised 

in  a  case,  caUed  Taltarum's  case,  decided  in  the  twelfth  TaUorum^s 

year  of  the  reign  of  King  Edward  IV.  (a).    And  as  the  *«'• 

pnnciple  so  extended  was  allowed  to  hold  good,  although 

the  judgment  for  recovery  in  value  had  been  obtained 

by  collusion  with  the  tenant  in  tail,  the  result  was  to 

secure  the  practical  al)olition  of  the  law  of  entail.    For 

it  l)ocanie  possii)lo  for  any  one  possessed  of  land  as 

tenant  in  tail  to  get  rid  of  the  entail  by  taking  the 

requisite  judicial  proceedings. 

By  the  common  law,  final  judgment  for  the  recovery 
of  land  in  a  writ  of  right,  the  highest  form  of  real  action, 
was  not  only  conclusive  of  the  right  to  the  land,  as 
between  the  parties  to  the  action,  but  barred  all  other 
persons*  claims  unless  promptly  asserted  (6).  This 
afforded  to  a  tenant  in  possession  of  land  an  opportunity 
in  certain  cases,  of  defeating  the  lawful  claims  of  others 
to  the  land,  by  suffering  a  recovery  of  the  land  to  be  Suffering* 

recovery. 
Cases  on   Real   Propertv.   605, 


(»)  2  Cm.  Rec.  214—217 ; 
Litt.  8.  712;  Co.  Litt.  373  b. 
note  (2),  374  b. 

(«)  See  an  article  by  Sir  H.  W. 
Elphinstone,  L.  Q.  R.  vt.  280. 

(o)  Y.  B.  12  Edw.  IV.  10, 
translated  in   Tudor's   Leading 


--■operty,   6 
3rd  ed. ;  Cm.  Reo.  217—219 : 
L.  Q.  R.  IX.  1,  xii.  801. 

(6)  See  ante,  p.  72,  n.  («) ; 
P.  N.  B.  G;  Co.  Litt.  254  i.; 
r.  &  M.  Hist.  Eng.  Law,  ii.  7«. 
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obtajied  in  a  collusive  ixctiun  brought  against  him. 
Such  proceedinRs  wore  in  fact  used  to  deprive  termorB 
of  their  lea-.a,  and  by  ecclesiastics  to  evade  the  statate 
of  Mortmain  (c),  untU  it  was  provided  by  statute  (d) 
that  in  such  cases  collusive  recoveries  might  be  falsified 
or  annuUed  (e).    And,  under  the  statute  De  Donii  if  u 
tenant  in  taU  merely  suffered  judgmeni  for  tho  recovery 
of  his  lands  to  be  obtained  in  a  friendly  action  against 
hira,  It  was  held  that  his  iasue  after  his  death  might 
falsify  the  recovery,  and  gain  possession  of  the  entaUed 
I'inds  (/).    Recourse  was  had  therefor«  to  the  law  of 
warranty  (g),  whereby  one.  who  bad  warranted  the  title 
to  lands  given  by  him  to  another,  .as  liable  to  h. 
'   vouched  to  warranty,  that  is.  called  upon  to  defend  any 
action  brought  to  recover  the  lands,  and  to  he  adjudged 
to  render  to  his  donee  lands  of  equal  value,  if  he  failed 
m  his  defence  {h).    The  tenant  in  tail  then,  on  the  coUu- 
sive  action  l,eing  brought,  vouched  to  warranty  some 
third  person,  presumed  to  have  been  the  original 
grantor  of  the  estate  tail.    This  third  person  was 
accordingly  caUed  upon  ;  who,  in  fact,  had  had  nothing 
o  do  with  the  matter ;  but,  being  a  party  in  the  scheme, 
ho  appeared  in  Court  and  admitted  tlie  aUeged  war- 
ranty, and  then  allowed  judgment  to  go  against  him  by 
aefault.    Whentipon  judgment   was   given   for  the 
demandant  or  plaintiff,  to  recover  the  lands  from  the 
tenant  in  taU ;   f.nd  the  tenant  in  tail  had  judgment 
empowenng  him  to  recover  a  recompense  in  lands  of 
equal  value  from  the  defaulter,  who  had  thus  crueUy 
failed  in  defending  his  title  (t).    If  any  such  lands  had 
been  recovered  under  the  judgment,  they  would  have 
been  held  by  the  tenant  for  an  estate  tail,  and  would 
have  descended  to  the  issue,  in  Keu  of  those  which 

(«)  See  ante,  pp 


Jd)  See  stats.  6  Edw.  I.  c.  11 : 
vrir  .l-^V^f'^;  21  Hen. 
VIII.  c.  16;  (h.Utt.46i. 

(«)  Cm.  Rec.  2—4. 187, 356. 

(/}  Litt.   BS.   688—090;    Go. 


Litt.  361  a. 

(^)  See  anU.  pp.  38,  68. 

(*)  See  Glanv.  lib.  iji. ;  Bract, 
lo.  380  aq, 

(»}  Co.    Litt.   361    bj    Black. 
C'omm.  358. 
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wpre  lo«t  by  tho  warrantor's  cMault  (k).    But,  tho 
defaulter,  on  whom  tho  burdon  was  thai  cant,  wag  a 
man  who  had  no  lands  to  give,  some  man  of  straw, 
who  coald  easUy  bo  prova.It'd  on  to  undertako  the 
rwiponsibUity ;   and,  in  later  timon,  the  crier  of  tho 
(^mrt  wa?  iwnally  employed.    StUl,  on  the  principle 
above  staled  (/),  the  mere  judgment  for  recovery  in 
value  was    held  to  preclude  the  issue  from  subse- 
quently asserting  their  right  to  th.>  lands  ;  so  that  their 
claim  was  eff»'ctually  defeated,  and  the  estate  toil  was 
said  to  bo  barred.    And  not  only  were  the  issue  barred  Entail  iwrnsi. 
of  their  right,  but  the  donor,  who  had  made  the  grant, 
and  <(»  whom  the  lands  were  to  revert  on  faflure  of 
issue,  had  his  reversion  barred  at  tho  same  time  (m).  The  n^Tor.ion 
So  also  all  estates  which  the  donor  might  have  given  to  '*'"''■•'• 
other  persons,  expectant  on  tho  decease  of  the  tenant 
in  tail  without  insuo  (and  which  estates,  as  wo  have 
seen  (n).  are  called  remainders  expectant  on  the  estate  And  iv. 
tail),  w.  re  equally  barred.    The  demandant,  m  whose  "•''''"'"■'^• 
favour  judgment  was  given,  became  possessed  of  an 
estate  in  fee  simple  in  the  lands ;  for  in  a  ncoverj- 
the  lands  were  always  claimed  in  fee  simple  (o),  and  the 
demandant,  being  a  friend  of  the  tenant  in  tail,  of  course 
disposed  of  the  estate  in  fee  simple  accorduig  to  his 
wishes. 


Such  a  piece  of  solemn  juggling  could  not  long  have 
held  its  grouLuS;  had  it  not  been  supported  by  its  sub- 
stantial benefit  to  the  community  ;  but,  as  it  was,  the 
progress  of  events  tended  only  "to  make  that  certain 
which  it  first  was  questionable  ;  and  proceedings  on  the 
principle  of  those  above  related,  under  the  name  of 
suffering  common,  recoveries,  maintained  their  ground  Common 
and  long  continued  in  common  use  as  the  undoul)ttMl  i*""'*'''*^ 


(t)  2  Black.  I  ioram.  300. 
(0  Anie,  p.  m. 

(w)  2  Black.  Oomm.  3»I0 ;  Orii. 
W.R.I'. 


Reo.  187.  258. 
(n)  AnU,  p.  ai. 
(o)  Oo.  Lite,  ft  b ;  (Vii.  Rrv3.  \H. 
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Urivih'Ko  of  ov.'ry  t.-nnnt  in  tail.  Tho  rinht  to  siiffor 
u  common  ni„v»»ry  was  conHidtrod  an  th««  inHcpnmblo 
incident  of  an  t^ntaiv  tail,  and  fviTv  attempt  to  iwtrain 
this  right  was  held  void  (/>).  Complex,  however,  an 
the  proceedings  above  relot^^d  nioy  oppear,  the  ordinary 
forms  of  a  common  recovery  in  lat*'r  limes  were  more 
complicated  still  ;  for  it  was  found  expedient  not  to 
bring  the  collusive  action  against  the  tenant  in  t«il 
himself,  but  that  he  should  como  in  as  one  vouched  , 
warranty  (q).  The  lands  were,  therefore,  in  the  '  d 
place  conveyed,  by  a  deed  called  the  recovery  de*  I,  . 
a  person  against  whom  the  action  was  to  be  n  <  lu.  r 

Tenant  to  tho  and  who  was  called  the  tenant  to  the  praecipe  o'    ,  . 

priroiiH..         ,^,j|^,  proceedings   then  took   place   in   the   (     .  f,  „ 

Common  Pleas,  which  had  an  exclusive  juris(  >  ■  ,,i   ; 

all  real  actions,     A  regular  writ  was  issued  aguin.  •  I' 

tenant  to  the  praecipe  by  another  person,  called  i|m 

demandant ;   the  tenant  in  tail  was  then  vouched  t  • 

warranty  by  the  tenant  to  the  praecipe.    The  tenant; 

in  tail,  on  being  vouched,  then  vouched  to  warranty 

in  the  same  way  the  crier  of  the  Court,  who  was  called 

the  common  vouchee.    The  demandant,  then  craved 

leave  to  imparl  or  confer  with  the  last  vouchee  in  private, 

which  was  granted  by  the  Court ;   and  the  vouchee, 

having  thus  got  out  of  Court,  did  not  return;    in 

conseipience  of  which  judgment  was  given  in  the  manner 

before  mentioned,  on  which  a  regular  writ  was  directed 

to  the  sheriff  to  put  the  dcmandiint  into  possession  («). 

The   proceedings,   as   may   be   supposed,   necessarily 

passed  through  numerous  hands,  so  that  mistakes  were 

veyance  to  tho  tenant  to  the 
pr«>cipe  appeared  to  be  executed 
before  tJie  end  of  the  term  in 
which  the  recovery  waa  suffered  ; 
1  Prest.  Con.  61  «q. ;  Goodrigti 
d.  Burton  v.  Sigby,  0  T.  Rep. 
177.  Recoveries,  being  in  form 
judicial  proceeding*,  could  ouJy 
tie  KufFereii  in  leiiu  lime. 
(>)  Oru.  Rec.,  ch.  J,  p.  12. 


(p)  Mary  Portinglon's  cate.  10 
Rep.  3S  b  ;  Co.  Litt.  224  a,  379  b, 
n.  (1) ;  Feame  C.  R.  260  ;  2  Bl. 
Com.  116;  Dawkins  v.  Lord 
Penrhyn,  0  Ch.  1).  318,  4  App. 
taH.  61.  *^*^ 

(q)  See  Cm.  Rec.  244  »q. 

(r)  By  Htat.  14  Geo.  II.  c.  20, 
commonly  rjillcd  Mr.  PigguH's 
Aft,  it  waa  Miltirient  if  the  con- 
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not  imfreqaontly  mado,  Jind  pn^at  pxpowe  was  alwajH 
incurred  (<).    To   roniod'-     hia   ovil    the   Fines   and 
Recoveries  Act,  1838  (m).  wan  occordingly  passed  in 
that  year,  on  tho  rpcomniondation  of  the  commi«wio.ierH 
on  the  law  of  r.al  property.    This  Act.  which  in  tho  RccvrrUn 
wisdom  of  its  design,  and  tho  skill  of  its  execution,  is  »•»'•»''««•• 
quite  a  model  of  legislative  reform,  alwlished  the  whoh) 
of  the  cumbrous  and  suspicious-looking  machinery  of 
common  recoveries.    It  substituted  in  their  place  a 
simple  deed,  executed  hy  the  tenant  in  tjul  and  inroUed 
within  six  calendar  months  after  its  execution  (w), 
formerly  in  tho  Court  of  Chancery,  and  now  in  tho 
Central  Office  of  the  Suprotno  Court  (x) :    hy  such  a 
deed,  a  tenant  in  tail  in  possession  is  now  enah'i'd  to 
dispose  of  tho  lands  entailed  for  an  estate  in  fee  simple  ; 
thus  at  once  defeating  the  claims  of  his  issue,  and  of  ull 
pers<.ns  having  any  estates  in  remainder  or  reversion. 

A  common  recovery  was  not,  in  later  tim.'s.  the  only 
way  in  which  an  estate  tail  might  he  barred.     'I'here 
was  another  assurance  as  elTectual  in  defeating  tho 
claim  of   tho  ksi  >,  though  it  wa.s  inoperative  as  to 
tlie  remainders  and  rever-iion.     This  was  a  line.     The  A  (inr. 
nature  of  a  fine  and  its  elTect  in  barring  ull  claims  to 
the  land  not  made  within  a  year  anti  a  day  afterwards 
have  been  previously  explained  (*/).     If  ',i   fme  \wo 
levied  of  entailed  lands,  the  rights  of  the  issue  and  of 
those  to  whom  the  reversion  belonged,  w»'re  expreislv 
saved  by  the  statute  De  Donis  (?)  from  being  banr-d 
uni    •  the  old  doctrine  of  non-claim.    Tho  power  of 
bar*    ;g  future  claims  was  taken  from  fines  in  the  reign 

{/)  See  lat  Report  of  Real  Pro- 
perty Coromia^iouon,  2*5. 

(tt)  Stat.  3  &  4  Will.  IV.  c.  74, 
•Irawn  by  Mr.  Brodie  ;  I  Hayek's 
tionveyancing,  155. 

(w>)  Sect.  41.  The  inrolment 
may  take  plau-c  after  tho  dodth 
of  the  t<>nant  in  tail ;  Whilmore- 
Ktnlf  V.   Whitimie-Seah,  IW)7,  2 


99 


(•h.  .332. 

(x)  S<>c  soct.  74  ;  niate,  3«  &  37 
Vict.  c.  m,  *s.  IH,  77 ;  42  *  43 
Vict.  c.  78 ;  R.  8.  V.  1883,  Onl. 
LXr  ,  r.  9. 

(y)  Aiilf,  pp.  72,  II.  (:>.  n.1, 
...  (7). 

(z)  Stnt.  13  E.lw.  1.  p,  I. 
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Proclam.i- 
tionx. 


Fines 
abolished. 


of  Edward  III.  (o) ;  but  it  was  again  rostorod,  with  an 
oxteasion,  however,  of  the  time  of  claim  to  five  years, 
i).y  Btatutes  of  Richard  III.  (6)  and  Henry  VII.  (c) ;  by 
which  statutes  also  provision  was  made  for  the  open 
proclamation  of  all  fin»^s  several  times  in  Court,  during 
which  proclamation  all  pleas  wero  to  cease  ;  and  in 
order  that  a  fine  might  operate  as  a  bar  after  non-claim 
for  five  years,  it  was  necessary  that  it  shonld  be  levied 
with  proclamations  (d).    A  judicial  construction  of  the 
statute  of  Henrj'  VII.  (e),  qjiite  apart,  as  it  shonld  seem, 
from  its  real  intention  (/).  gave  to  a  fine  by  a  tenant 
in  tiiil  the  force  of  a  bar  to  his  issue  after  non-claim  by 
them  for  five  years  after  the  fine  ;  and  this  construction 
was  c(tnfirmed  by  a  statute  of  the  reign  of  Henry  VIII., 
which  mad.*  t»«e  bar  immediate  (g).    Since  this  time 
th(f  effect  of  fines  in  Imrring  an  entail,  so  far  as  the 
issue  were  concerned,  remained  unquestioned  till  their 
abolition  ;  which  took  place  at  the  same  time,  and  by 
tho  same  Act  of  Parliament  (h),  as  the  abolition  of 
common  recoveries.    A  deed  inrolled  in  the  Central 
Office  of  the  Supreme  Court  (t)  is  now  substitut«'d,  as 
well  for  a  fine,  as  for  a  common  recovery. 

Although  strict  and  continuous  entails  have  long 
been  virtually  abolished,  their  remembrance  seems  still 

(«)  Bro.  Abr.  tit.  Fine,  pi.  1  • 
Dyer,  3a  ;  Co.  Litt.  121  a,n.  (I) ; 
Cruise  on  Fines,  173. 

( / )  4  Reeve's  Hiat.  Tbtg.  Uw. 
130, 138 : 1  Halkm's  OomI  Hist. 
14,  17.  The  deep  H— ignu  i^ttri- 
buted  by  fiUokstone  (2  iffiaok. 
Comm.  118,  354)  and  nome 
others  to  Henry  VIIl.  in  procur- 
ing the  pawling  of  this  vtatute, 
are  shown  by  the  above  writen 
to  have  most  probably  had  no 
existence. 

(g)  32  Henry  VIII.  c.  3«. 

(A)  3  &  4  WiU.  IV.  o.  74. 

(•)  State.  36  ft  37  Viof.  r.  (ki. 
nn.  la,  77;  i2&43  Vii.  <.  78- 
R.  S.  ('.,  I8ft;i,0rd.  LXI..  r. !». 


(a)  Stat.  34  Riw.  III.  c.  16,  a 
curious  specimen  of  the  concise- 
ness of  ancient  Acts  of  Parlia- 
ment. ITiis  is  ihe  whde  of  it ; 
"Also  it  is  accorded  that  the 
plea  of  non-claim  of  fines,  which 
from  henr«fcirth  shall  be  levied, 
shall  not  be  taken  or  holden  for 
any  bar  in  time  to  come." 

(6)  1  Ric.  HI.  c.  7. 

(c)  4  Hen.  VII.  c.  24  ;  see  also 
sUt.  31  Eliz.  c.  2. 

(d)  Bygtat.ll&12Viot.c.70, 
all  fines  heretofore  levied  in  the 
Court  uf  Common  Fleas  shall  bo 
conclusively  deemed  to  have  been 
levie«l  with  proclamations,  and 
shall  have  the  force  and  effect  of 
fines  with  proolnmations. 
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to  linger  in  many  country  places,  whore  the  notiuu  of 
Aetr  land,  that  must  perpetually  descend  from  father  to 
son,  j»  still  to  be  met  with.    It  is  needless  to  say  that 
such  a  notion  is  quite  incorrect.    In  families  where  the 
estates  are  kept  up  from  one  generation  to  another, 
settlements  are  made  every  few  years  for  this  purpose  ;  Sttilomciiu. 
thus  in  the  event  of  a  marriage,  a  life  estate  merely  is 
given  to  the  husband ;  the  wife  has  an  aUowance  for 
pin-money  during  the  marriage,  and  a  rent-charge  or 
annuity  by  way  of  jointure  for  her  life,  in  case  she 
should  survive  her  husband.    Subject  to  this  jointure, 
and  to  the  payment  of  such  sums  as  may  bo  agreed  ou 
for  the  portions  of  the  daughters  and  younger  sons  of 
the  marriage,  the  eldett  son  wlio  may  he  horn  of  Utc 
marriage  is  made  by  the  settlement  tenant  in  tail.    In 
case  of  his  decease  without  issue,  it  is  provided  that  tho 
second  son,  and  then  the  third,  should  in  like  manner 
bo  tenant  in  tail,  and  so  on  to  the  others  :  and  in  default 
of  sons,  the  estate  is  usually  given  to  tho  daughters  0")- 
By  this  means  tho  estate  is  tied  up  till  some  toimut  in 
tail  attains  the  age  of  twenty-one  years  ;  when  he  is  ablo 
with  tho  consent  of  his  father,  who  is  tenant  for  life, 
to  bar  the  entail  with  all  the  remahiders.    Dominion  i^ 
thus  again  acquiied  over  tho  propertv-,  wliieli  (louiinion 
is  usually  exercised  in  a  ro-settlemeut  on  the  next  gene- 
ration ;    and   thus  the  property  is  preserved  in  the 
family.    Primogeniture,  therefore,  as  it  obtains  among  Pnmo. 
the  landed  gentry  of  England,  is  a  custom  only,  and  not  ijeniture. 
a  right ;  though  there  can  be  no  doubt  that  the  custom 
has  originat»Hl  in  the  right,  wliich  was  enjoyed  l»y  the 
eldest  sou,  as  hek  to  his  father,  in  thoso  days  when 
estates  tail  could  not  be  i>arred.     Primogenitun-,  as  u 
custom,  has   been   the  subject  of   much   remark  {k}- 

U)  8eo  the  f.^im  ..f  a  iloid  of      p.  441.  tiee  also  Traites  Ue  Lagia- 
(*)  See  2  Adam  Smith '8  Wealth      i-xtrait  den  M«ini«nfs  -lo   Iton 


ol  Nationo.  181,  M'CulIoch's  vil. 
and  M'Cullochs  n.  xix.,  vol.   I, 


thmn,  i>ar  Duiiiunt,  toiii.    1, 
.-KIT. 
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VVIioro  family  lioiiuui.s  or  family  estates  uro  tu  bo  pre- 
served, some  such  device  appears  necessary.    But,  in 
other  cases,  strict  settlements  of  the  kind  referred  to 
seem  fitted  rather  to  maintain  the  posthumoas  pride 
of  present  owners,  than  the  welfare  of  future  genera- 
tions.   The  policy  of  the  law  is  now  in  favour  of  the 
free  disposition  of  all  kinds  of  property ;   and  as  it 
allows  estates  tail  to  be  barred,  so  it  will  not  permit 
the  object  of  an  entail  to  be  accomplished  by  other 
means,  any  further  than  can  be  done  by  giving  estates 
to  the  unborn  children  of  living  persons.    Thus,  un 
oittiie  {.veil,  after  the  deaih  of  an  unborn  child,  to  his 
A  iKTiK-tuay.  chiJ.Uei ,  would  be  absolutely  %  oid  (/).     The  desire  of 
individuals  to  keep  their  name  in  memory  has  often 
bei-n  opposed  to  this  rule  of  law,  and  many  shifts  and 
devices  have  from  time  to  time  been  tried  to  keep  up 
a  perpetual  entail,  or  something  that  might  answi-r  the 
same  end  (w).     But  such  contrivances  haw  iuvariablv 
been  defeated  :   and  no  plan  can  be  now  adopted  bv 
which  binds  ciui  with  c.Ttainfy  be  (ieil  up,  or  Jixid 
us  to  their  future  destination,  for  a  longer  period  than 
the  lives  of  existing  persons  and  a  term  of  twenty-one 
years  after  their  decease  (w). 


When  the 
estate  tail  is 
preceded  by  i 
life  interest. 


The  cuiK'iir- 
r<nc«'  of  thi- 
Hrxt  tenuiit 
for  lite  re- 
quiitMl. 


Wlienever  an  estate  tail  is  not  an  estate  in  possession 
^  but  is  prec.-ded  by  a  lif.-  interest  to  be  lujoyed  by  some 
other  person  prior  to  the  possession  of  tli..  lands  by  the 
tenant  in  fail,  the  powr  of  such  t.nai.t  in  tail  to  acquire 
an  (>stat."  in  fee  simple  in  remainder  (>xpectant  ..n  the 
.leceas(.  of  tl...  t.-nant  for  life  is  subj.Tt  to  Horn.-  limita- 
tion. In  tl„.  tim.'  when  an  estate  tail,  togetbei  with 
(he  ivversion,  couhl  only  b.-  imnv.l  bv  a  iveover\ ,  it  was 
absolutely  necessary  that  (h,.  lirst  t,.iiant  fur  life,  wi... 

T  ^'Lv'V:  B^Ln"""i^'  •■'       "'"■•""/   ^'''  S  Ven.  458. 
I.  nep.  WI;   OnuUntll  v.  hltttg,  (»)  fVame  ('  R  4«i^      'ii 

(m)  Sec  Fcarue,  'Z^  ../.  ;  M,„„.       ,^,,  i'J{  1 1  X/v      ^''^^''^ 
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had  Uk'  iios)jt.'!i.sioii  oi  thu  kuds,  should  cuiieui'  ill  tho 

Iuoce«du)gs  ;  for  no  recovery  could  bo  suiiered,  unless 

on  u  feigned  Hctiou  brought  uguiuHt  the  tenunt  seisotl 

of  the  freehold  (o).     Tliis  technical  rule  of  law  was  aliiu 

u  valuable  check  on  the  tenant  in  tail  under  every 

urilinary  settlement  of  landed  property  ;  for,  when  tho 

eldest  son  (who,  as  we  h''ve  seen,  is  usually   niado 

tenant  in  tail)  came  of  age,  he  found  that,  before  ho 

coukl  actjuire  the  dominion  i'Xj)ectant  on  the  decease 

of  Ijis  father,  the  tenant  for  life,  he  must  obtain  from 

his  father  consent  for  the  purpose.     Opportunity  was 

thus  given  for  providuig  that  no  ill  use  sliould  be  made 

of  tlie  property  (j)j.     When  recoveries  were  abollsiied, 

the  consent  formerly  reijuired   was  accordinj^ly  still 

preserved,  with  some  little  modification.    The  Fines 

and  ItecovHries  Act  established  the  office  of  proteclor,  I'l-ukdor. 

which  almost  always  exists  during  tlie  conthiuaucu  of 

such  estates  under  the  settlement  us  may  precede  aii 

estate    tail.     And    tlie    consent   of    tho    protector    is  Hi^i  couitai 

reciuired  to  be  given,  eitiuir   by  the  same  deed  by  JS"^  *^ 

which  the  entail  is  barred  (g),  or  by  a  seiiaiute  ileed  «u»iudor>  and 

to  be  executed  on  or  before  the  day  of  the  execution 

of  the  former,  and  to  be  also  inrolled  in  the  Central 

(Jffice  of  the  Supreme  Court  at  or  previousl}  to  the  tinio 

of  the  inrolment  of  the  deed  which  bars  the  entail  (r). 

Without  such  consent  the  remainders  and  reversion 

cannot  be  barred  («).     In  ordinary  eases  the  protector 

is  the  first  U-nant  for  life  under  tho  setth-ment,  in 

analogy  t«  the  old  law  (()  ;  but  u  power  Ls  given  by  tlie 

Act,  to  ii'iy  iterson  entailing  lands,  to  appoint,  in  tho 


cuvcrsiuua. 


\ 


(o)  Ctu.  Rec.  21.  S*i',  however, 
HUt.  14  (eo.  ll.c.  2U. 

(p)  See  Fintt  Report  of  Ileal 
Property  CbmmiHioDer.s,  p.  32. 

(?)  If  8u,  the  protector  may 
wpli  execute  the  deed  fin  a  day 
KubHequcnt  to  that  on  which  (he* 
tenant  in  tail  executed  it  ;  Whil- 
iiwrr.Sfulr  V.  W  hUmon:- Stale , 
I'JU",  ;!  C'h.   332.     ^Vb  to  where 


the  teimut-in-tuil  iM  hiuiM-lf  the 
protector,  see  Re  Wilmer'a  Truth, 
1910,  2  Ch.  III. 

(r)  Stats.  3  &  4  Will.  IV.  e.  74, 
s8.  42—47  J  36  &  37  Vict.  e.  ««(, 
»H.  16.  77  ;  42  k  43  Vict.  c.  78  ; 
K.  S.  ('.,  18«:J.  Ord.  LXI..  r.  !l. 

(»)  Stiit.  :«  &  4  Will.  l\.  I.  71. 
M.  M,  .15. 

(0  Sect.  22, 
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I'lac-  of  the  teimnt  for  life,  my  nuuiber  of  persous, 
liot  exceeding  three,  to  be  tugeth.r  protector  of  tbo 
settlement  during  the  continuance  of  the  preceding 
estates  (u).     In    such    u    case,    tlie    consent    of   such 
persons  only  need  be  obtained  in  order  to  effect  a 
coinplete  bar  to  the  estate  tail,  and  the  remainders 
and  reversion  ;  and  the  office  of  protector  is  exercisable 
by  the  survivors  or  survivor  of  tlie  persons  so  ap- 
pomted,  unless  a  contrary  intention  were  expressed  by 
the  appomtor  (x).     The  prot..ctor  is  under  no  restraint 
lu  givmg  or  withholding  his  consent,  but  is  left  entirelv 
lhci«.uc„.ay  to  hts  own  discretion  (y).     U  he  should  refuse  to  con- 
wiUiout  pro-    f^'  Wh'  tenant  in  tuil  may  still  by  deed  inroll.-d  bar 
t-to'"  his  own  issue  ;   as  he  ndght  have  done  before  the  Act 

by   levying  a   iiiu' ;     but   he   cannot   bar  estates   m 
lemauuh.r  or  reversion.     And  if  the  tenant  were  not 
the  original  donee  in  tail,  but  had  become  entitled  by 
descent  (.-),  he  can  so  bar  all  the  issue  of  the  original 
donee  m  tail  (a).     The  consequence  of  such  a  limited 
bur  IS,  that  the  tenant  acquires  a  disposable  estat(«  in 
he  land  for  so  long  as  he,  or  the  original  donee  in 
tail,   has   any   issue  or   descendants   living,   and   no 
onger  ;   that  is,  so  long  as  the  estate  tail  would  have 
Hsti.,   had  no  bar  been  placed  on  it.     This  m  died  a 
bjise  fee.     A  base  fee  may  be  enlarged  into  a  fee  simple 
absolute  {,.e.,  the  remainders  and  reversion  may  be 
burred)  by  deed  ..xecuted  by  the  person,  who  would 
J>ave  been  actual  tenant  in  tail  if  the  ..state  Uiil  had 
noi  in,-n  converte,!  into  a  base  f.-e,  and  inrolled  within 
■>ix  cal.ndur  months  after  its  execution  :   but  the  con- 
-nt  of  the  protector  is  necessary  u.Mtil  the  protector- 
>iiq.  ..f  th..  settl.  .uei.t  has  con.e  to  an  end  (as  bv  the 


UoiM  I 


(u)  Sfct.  32. 

if)  BeU  V.  HoUb,,.  L.  R.  15  Kq. 
I ««  ;  Be  Bayky  Worlhington  i 
Cohen  s  Contract,  J908,  1  Ch.  2t) 
A.  C.  U7.  But  if  all  .,pp„inte<i 
priitcclors  coasc  U,  ixjst.  while  h 
prior  lifr  cstak-  under  flic  Mttl.- 
luent  continueu,  thu  tcuuut  for 


lift-  will  U'loino  th)'  pi-dtector  • 
Clarh  V.  Vluimbtrlin,  16  Ch.  d'. 
176. 

(I/)  Nut.  .•{&4  Will.  IV.  c.  14. 
wt.  36,  37. 

(J)  Antf,  p.  !t|. 

(")  S(at.  3i  1  VViJJ.  IV.  f.  71. 
««.34,40,41. 
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(Iwuth  of  u  tt'imut  for  life  entitled  under  the  settle- 
ment in  priority  to  the  estate  tail)  (b).    And  if,  after 
a  tenant  in  tail  has  executed  a  disentailing  assurance 
creating  a  base  fee  only,  any  person  shall  be  in  posses- 
sion of  the  land  by  virtue  of  such  assurance  and  the 
same  person,  or  any  one  else  not  being  entitled  in 
respect  of  an  estate  in  remainder  or  reversion  after  the 
estate  tail,  shall  continue  in  such  possession  for  twelve 
years  from  the  time  when  the  protectorship  of  the 
settlement  has  come  to  an  end,  the  assurance  will  then 
be  effectual  to  bar  all  persons  entitled  to  any  .such 
estates  in  remainder  or  reversion  from  ever  recovering 
possession  of  the  land  (c).    But  unless  the  base  fee  be 
so  enlarged  into  a  fee  simple  absolute,  either  by  deed 
inroUed  or  by  twelve  years'  possession  after  the  afore- 
said time,  it  will  come  to  end  on  failure  of  all  the  issue 
in  tail  and  the  persons  having  estates  in  remainder  or 
reversion  becomo  entitled.    When  an  estate  taU  is  in  KBtato  uil  in 
possession,  that  is,  when  there  is  no  previous  estate  P""***'""' 
for  life  or  otherwise,  there  can  very  seldom  be  any 
luutcctor  (d),  and  the  tenant  in  tail  may,  at  any  time 
by  ileed  duly  unrolled,  bar  the  entail,  remainders  and 
reversion  at  liis  own  pleasure.    And  where  a  previous 
estate  for  life  exists,  it  does  not  confer  the  office  of  JUfowUtr 
protector,  unless  it  be  created  by  the  same  settlement  SJ^J'^H:.';, 
which  created  the  estate  tail ;  so  that  a  tenant  in  tail 
m  r<inainder  expectant  on  an  estate  for  life,  created 
by  Nume  piiur  deetl  or  will,  may  bur  the  entiiil,  re- 
maiiideis  und  riversion,  without  the  consent  of  the 
leiiant  for  lif.'  under  such  prior  deed  or  will  (e). 

38Ch.  D.  710. 

(c)  Htat.  37  4,  38  Vict.  <■ 
8.  8,  replacing  3  &  4  Will. 


(6)  Stttt.  344  Will.  IV.  0.74, 
s*.  19, 40, 41.  WhereaUnantin 
tail  haa  conveyed  away  his  estate 
l»y  a  diaentailiiiK  assuraiuo  bar- 
ring the  ii«»u«>  (inly,  he  or  after 
jiis  death  tltn  j»erw»n  who  would 
have  been  the  succeeding  heir  in 
tail  (and  not  the  guwignec  under 
the  diiwntailin^'  deed)  is  the 
person  uuiJuble  ..f  »,,  eiiliii-iiiL; 
the  baac  fee  ;    JJankea  v.  dnall. 


_  IV. 
c.  27,  8.  23,  which  required 
twenty  years'  posaession :  nee 
port.  Part  V. 

{d)  See  Siigd.  V.  &  1'.  51W, 
llthwi. 

(!)  Hf.rrinnlim  v.  .S'co//,  M 
L.  T.  M.  S.  120. 


lOG 
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mutitl     ,.    '^'^^^"''"ve-meiitiouedrightofak.iiuuti.itailtobur 

Ih^  iewii"!   ,   *'^'*'^  "^  '"*'^*^'  *"  *  ^""^  oxceptiom ;  which,  though 
public  °'  "°'  very  frequent  occurrence,  it  may  bo  us  well  to 

.«rvioc  mention.  And.  first,  estates  tail  granted  by  the  Crown 
as  the  reward  for  public  services  cannot  be  barred  so 
long  as  the  reversion  continues  in  the  Crown.'  This 
restriction  was  imposed  by  an  Act  of  Parliament  of  the 
reign  of  Henry  VIII.  (/),  and  it  has  been  continued  by 
the  Fines  and  Recoveries  Act  (g).  There  are  also  somo 
cases  in  which  entails  have  been  created  by  particular 
Acts  of  Parliament,  and  cannot  be  barred. 

aSriii.***''       ^^f  "•'  ""  ^^'^^^t^  t»"  *^"»"ot  be  barred  by  any  person 
bjlity  of  iwuo  who  IS  tenant  in  tail  ujta-  jmsibility  of  issue  extinct. 
This  can  only  hupiuii  where  a   person  is   tenant  iu 
sjKmtl  tail.    For  instance,  if  ati  estate  be  given  to  a 
man  and  the  heii-s  of  the  body  by  his  present  wife ; 
in  this  ease,  if  the  wife  should  die  without  issue,  he 
would  become  tenant  in  tuil  after  possibility  of  issue 
extinct  (h)  ;  the  possibility  of  his  havmg  issue  who 
could  inherit  the  estate  tail  would  have  become  extinct 
on  the  death  of  his  wife.     A  tenancy  of  this  kind  can 
never  arise  in  an  ordinary  estate  in  tail  general  or  tail 
male  ;  for  so  long  as  a  i)erson  lives,  the  law  considers 
that  the  possibility  of  issue  continues,  however  im- 
probable it  may  be  from  the  great  age  of  the  party  (»). 
Tenants  in  tail  after  possibility  of  issue  extinct  were 
prohibited   from   suffering   common   recoveries    by   a 
statut<>  of  the  reign  of  Eli/jibelh  (k),  and  a  similar 
juohibition  is  contiiined  in  the  Fines  and  Itecoverios 
Act  (/).   But,  as  we  have  before  remarkt'd  (»j.),  tenancies 
in  speciiil  tail  are  not  now  eDiimioii.    In  iiiudern  times, 


(/)StBt.  34  &  :«  n,.„.  viii. 

V.  20;  Cru.  Rec.  318. 

(»)  Stat.  3  *  4  WiJl.  IV.  I.  74. 
B.  18  ;  Duke  of  Vraftou'a  cast,  5 
Hing.  N.  ('.  27;  Robinaon  \. 
Giffard,  1003,  1  Cli.  Wiu. 

(*)  Litt.  w.  32,  33  ;   2  llkck. 


C'liiniu.  124. 

(i)  Litt,  8.  34  ;  Co.  Litt.  40  « ; 
2  Black.  Comni.  125 ;  Jet  v. 
Audki/,  1  (V)X,  324. 

it)  14  Elir..  < .  8. 

«)  3  &  4  WUl.  IV.  c.  74,  b.  18. 

(m)  Ante,  p.  Ul. 
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when  it  is  iuteudt'tl  to  nwko  u  provision  for  tho  chilihx-n 
of  a  particular  maiTiagc,  estates  are  given  diriftly  to 
tho  unborn  children,  which  take  effect  ad  they  come 
into  existence :  whereas  in  ancient  times,  as  wo  shall 
hereafter  see  («),  it  was  not  lawful  to  give  any  estate 
directly  to  an  unborn  child. 

The  last  exception  is  one  that  can  only  arise  in  the 
ease  of  grants  and  settlements  made  before  the  passing 
of  the  Fines  and  Eecoveries  Act ;  for  the  future  it  has 
been  abolished.  It  relates  to  women  who  are  tenants 
in  tail  of  lands  of  their  husbands,  or  lands  given  by  any 
uf  his  ancestors.  After  the  decease  of  the  husband,  a 
woman  so  tenant  in  tail  ex  provisionc  viri  was  prohibited  'iVnttut  in  uu 
l»y  an  old  statute  (o)  from  sufferhig  a  recovery  without  '*  i*''^'<"<'«<= 
the  assent,  recorded  or  inroUed,  of  tho  heirs  next  ^"^'" 
inheritable  to  her,  or  of  him  or  them  that  next  after 
her  death  should  have  an  estate  of  inheritance  (that  is, 
in  tail  or  uj  fee  simi)le)  in  the  lands  :  she  was  also 
prohibited  from  levymg  a  line  under  the  same  circuiu. 
stances  by  the  statute  which  conHrmed  to  hues  their 
force  in  other  cases  (p).  Thu  kind  of  tenancy  in  tail 
very  rarely  occurs  in  modern  practice,  having  been 
superseded  by  the  settlements  now  usually  made  on  tho 
unborn  children  of  the  marriage. 

It  is  important  to  ol)serve  thai  an  estate  tail  can  An  e«tate  uil 
(»nly    be  barred  by   an  actual  eunvevancc*    by   deed,^"f,^    „ 

1    I       •        ,1     1  1-  '  "'  '  barred  by  will 

duly  mrolled  aeeordmg  <o   Uie  Mues  and  Recoveries  or  contract. 
Act  (q).     Thus    every   at  tempt    by  a    tenant   in    tail 
io  leave  (li<«  lands  enUiled  by  his  will  (r),  and  ev.  ly 
contract  to  sell  them,  not  comi.leted  in  his  lifetim.-  by 

♦in^J'l?^  the  Chapter  ou  a  ton-  (,)  Peacock  v.  E(utland.  L.  H. 

tiiigent  Kpmainder.  10  Eg   17 

!»1  si  ^T.  \."-  "vn-.  -^)  '^''"'  Eli'"  «05  :    C...   Lilt. 

Un  htat.  J2  Hen.  Mil.  c.  3(i.        Ilia;  itat.  3  &  i  Will.  iV.  c.  74. 

"•  -  b.  40. 
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I'owew  of 

aJi^n»tion 

eseroiublo 

without 

l«rring  the 

rnUtil. 


•iW-k-rent. 


tlie  proiKT  bur  (»),  will  bt-  null  und  void  us  uguiiwt  his 
itwuc  claiming  undor  tho  entail,  or  atf  ugaioiit  Uio 
reniuindoruien  or  ri'versioners  (thut  is,  tho  owners  of 
I'statos  in  rcnmindor  or  revorsion),  should  th»'ro  bo  no 
such  issu(>  left. 

We  see,  tlu-n,  that  the  most  important  right  of 
ulienation  enjoyed  by  a  tenant  in  tail  is  hia  power  to 
bar  the  entail  by  deed  iiu-oUed,  and  so  acquire  the  fee 
simple  with  all  its  attendant  advantages  (0-    A  tenant 
in  tail,  as  such,  has,  however,  certain  limited  powers  of 
ulienation,  which  he  may  exercise  without  barring  the 
entail.    By  tho  common  law,  any  disposition  of  his 
lands  made  by  a  tenant  in  tail  will  hold  good  during 
his  life  (tt).  .  And  he  is  by  statuti'  (x)  empowered  to 
make  certain  dispositions  which  will  bind  his  issue,  as 
well  as  the  re\ersioners  or  remaiiulernieu.     Thus  the 
Fines  and  liecoveries  Act  empowers  every  tenant  in 
tail  in  i)ossession  to  make  leases  by  deed,  without  tho 
necessity  of  inrolment,  for  any  term  not  exceeding 
twenty-one  years,  to  coumience  within  a  year  of  the 
dat<»  of  the  lease,  at  a  rack-rent  (y),  or  not  less  than 
iive  sixths  parts  of  a  rack-rent  (c).    And  the  S<-ttled 
Lund  Act,  1882  («),  gives  Uio  powi-rs  (.f  a  ti-nant  for 


,.,  ^.".^  .^^-   •*'"■•    *'*•    K«t*te   in 
Jail  (D);  stet.  3  4  4  Will.  IV. 
f.  74,  8.  40. 
(<)  Ante,  pp.  0«,  HI,  99. 

(«)  Litt.  euj.  mrt—im,  6o«— 

008,  B49,  UfiO  ;  JJoe  il.  Nevitte  v. 
Jttvers,  7  T.  It.  270.  After  Huch 
a  (iiHpoaitiun  (which  creatCH  a 
iMiic  fee det«riiiinabli-un  the  entry 
of  tho  issue)  tho  tenant  in  tail 
nevcrthelesH  renminN  enabled 
and  is  the  pniper  person  to  bar 
the  entail  by  a  deed  enrolled 
under  the  Finos  und  KecovericK 
Act ;  see  He  (laakM  Jk  JKofter*' 
CoHtruct,  190«,  2  fh.  1 ;  2  Wms. 
\.  tt,  P.  532,  n.  (p),  2nd  id. 

(X)  Stat.  32  Hen.  VIII.  c.  2K, 
repealed  by  sUt.  19  &  20  Vict, 
c.  120,  H.  35,  gave  to  tenants  in 
tad   a  limited   jiowcr  to   uiuiie 


leases  binding  on  their  issue 
only  :  see  Go.  Litt.  44  a,  46  b  : 
2  Bhtck.  Comm.  310 ;  Bm.  Abr. 
liouses  and  Terms  for  Years 
(D)2. 

(y)  •  "  Rack-rent  is  only  a  rent 
of  the  full  value  of  the  tene- 
ment, or  near  it";  2  Black. 
Coram.  43. 

(«)  Stat.  3  A  4  Will.  IV.  c.  74, 
M.  15,  40,  41.  And  under  the 
•Settled  EstatcH  Act,  1877,  »Ut. 
40  ft  41  Vict.  . .  18,  8.  40,  rt- 
placinK  an  Act  of  1860,  a  tenant 
in  tail  in  possesion  has  the  same 
power  of  leasing  as  is  thereby 
given  to  a  tenant  for  life ;  hcc 
/(wrf,  p.  120,  n.  (w). 

('»)  Stat.  45  ft  40  Vict.  c.  .18, 
;<.  .".S,  «ub-s.  1  (i.),  (iji.).  (vi,.^; 
W  ins.  Conv.  Sut.  301—304. 
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lifo  nn<lor  tlmt  Act  to  each  of  the  following  porsons, 
wh»n  entitlwl  in  poHseHsion,  nnmely  :  A  tenant  in  tnil, 
f xcppt  ft  t«nftnt  in  tail  of  land  pnrrliAsed  with  money 
provided  by  Piirliumt'nt  in  ponsideration  of  pnhlio 
scivjcos.  who  is  restrained  by  Act  of  Parliament  from 
harrinR  th«'  entail  (b) ;  a  person  entitled  to  a  hase 
fee  (c) ;  and  a  tenant  in  tail  after  jMJSHihility  of  issue 
extinct  {(I).  This  enables  every  tenant  in  tail  in  posses- 
sion (with  the  exception  ivbovo  specified)  to  grant  all 
such  leases  as  a  tenant  for  lifo  may  grant  under  the 
same  Act,  and  also  to  sell  or  exchonge  his  land  without  Rile  and 
the  necessity  of  burring  the  entail.  But  in  such  cases  •""''»'*"«•'• 
th(»  proceeds  of  a  sale,  and  any  capital  money  arising 
upon  the  grant  of  a  lease,  and  any  land  taken  in 
exchange,  will  become  subject  to  the  entiiil.  Ijeaws 
and  sales  under  the  Settled  Land  Act  will  be  explaini'«l 
in  the  next  chapt<'r. 

As  regards  the  right  ol  free  enjoyment,  a  tenant  ¥w» 
in  fail  is  on  an  equal  footing  with  a  teiuint  in  fee ''"*'^''"*' 
simple  (fl) ;  he  may  cut  down  timber  for  bis  own  bene- 
fit, and  commit  what  waste  he  pleases,  without  the  WnMe. 
necessity  of  barring  the  entail  for  the  purpose  (/). 

If  a  tenant  in  fee  simple  make  a  gift  of  his  lamls  TeniiK  of 
for  an  estate  tail,  a  tenure  will  still  be  created  between  '*'•**'  *^''' 
donor  and  donee ;   for  the  statute  of  Quia  Emptorea 
only  pn)hil)its  subinfeudation  upon  gifts  of  land  in  f»>e 
simple  {g).    And  upon  the  creation  of  such  a  tenure, 
any  services  or  rent  might  be  reser\-ed  (h).    But  as 


(6)  II  the  land  were  not  pur- 
chased with  money  so  provided, 
the  tenant  in  tail  may  excrcixe 
the  powers  given  by  the  Ant, 
althongh  he  be  restrained  by 
Act  of  Parliament  from  barring 
the  entail,  and  although  the 
reveiaion  be  in  the  Crown  ;  He 
Duke  of  MaHboroiigk'g  BItnheim 
fMate*,  8  Times  I..  R.  582 ;  see 
nntr,  p.  lOU. 

(c)  Although  the  reversion  be 


in  the  Crown.    See  antt,  p.  10«. 

(d)  Ante,  p.  106. 

(c)  Ante,  p.  80. 

(/)  Co.  latt.  224  a :  2  Black. 
Comm.  116;  Ca.  t.  Talb.  10;  3 
Madd.  531 ;  Joh.  752. 

(g)  Sut.  18  Edw.  1.  c.  I,  anti- 
p.  3»  ;  Kitchen  on  (k)urt<i.  410  ; 
Watk.  Desc.,  p.  4.  n.  (i»),  pp.  1 1, 
12,4th«l. 

(A)  Co.  r.itt.  23  a. 


no 


PfftltT. 


or   CORrORRAfi  RRRROITAMRNTR. 

Mtatei  taU  have  from  the  w\mi  time  been  chieQy  xmd 
for  the  purpow  ox  family  settlement  (•),  it  has  long  been 
untumal  special!}'  to  subject  tenants  in  tail  to  perform- 
(ince  of  service  or  payment  of  rent.  If  no  ser%'ioes  were 
Bpecially  reserved  on  a  gift  in  tail  the  donee  held  of  the 
donor  by  the  same  services  as  the  latter  held  of  his 
superior  lord,  except  in  the  case  of  a  gift  in  frank- 
marriage  (*).  Thus  in  the  days  of  miUtary  tenures, 
tenants  m  tail  might  be  subject  to  homagp,  aids,  and 
the  lord's  rights  of  wardship  and  marriage,  as  weU  as 
tenants  in  fee  simple  (0.  These  burdens  were  abolished 
m  1645.  ns  we  have  seen  (m).  An  oath  of  feolty  i«, 
Ijowever,  still  incident  to  the  tenui«  of  an  estate  tail : 
but,  as  in  other  cases,  it  is  never  exacted  (n). 


Hiixlianil  ami 

w'ir». 


In  addition  to  the  liabilities  above  mentioned  aro 
the  rights  w  l.ich  the  marriuKo  of  a  tenant  in  tail  confers 
on  the  wife.  ,f  the  tenant  be  a  man.  or  on  the  husband. 
If  the  tenant  l>e  a  woman  ;  an  account  of  which  will  1h> 
contame<l  in  a  future  chapter  on  the  relation  of  husband 

IV«.„tof  an  "      Yl''  .  ^"*:/»^J'^*  t«  these  rights  and  liabilities, 

TV«.„u.f  an  an  estate  tad,  if  not  duly  barred,  wUl  descen.l  to  the 

issue  of  the  .Inn.^  in  duo  course  of  law ;  all  of  wlioni 

wUl  bo  necessarily  tenants  in  tail,  and  will  c-njoy  tho 

snme  powew  of  disposition   as  their  ancestor,   the 


(0  Ante,  pp.  68,  92, 101. 

It}  tM^'  ••  ^£  s  ■«•  wto.  p.  ea 

(/)  Litt.  m.  90,  103;  Oo.Xitt. 


23  a,  76.  b,  77..  8  R«>p.  Hw  • 

nntt,  p.  47.  r-         , 

(»)  Ante,  p.  M. 


OP   AK  RRTATK   TAIL. 


Ill 


original  donw  in  tail.  Tho  cnurso  of  doficont  of  nn 
Mtate  toil  in  Rimilar,  bo  fur  ns  it  goo«,  to  that  of  un 
ostftte  in  fee  Himple,  an  explanation  of  which  the  reader 
will  find  in  the  ninth  chapter. 

The  wording  of  the  Und  Tranttfer  Act,  1897  (o),  Etoctol 
which  provides  that  a  man's  real  e«tate  ghall,  on  his  Tiiifcr  Aot 
death,  notwithstanding  any  testamentary  disposition,  •«•'.  I^tJ  ' 
devolve  to  his  personal  reprt^sentatives  (p),  has  left  open  '^^  **"" 
the  question  whether  an  estate  tail  now  vests  in  the 
executors  or  administrator  of  a  deceased  tenant  in  the 
same  manner  as  an  estate  in  fee  simple  (q).    But  it 
may  l)e  contended  that  the  Act  is  intendetl  to  apply 
only  to  derimble  real  estate,  and  do<>s  not,  then'f.>re, 
affect  the  d«sc«'nt  of  an  estate  tail  (r). 


(o)  Stat.  «»  A  lit  Viot.  p.  «n. 
i.  J. 

(p)  A  (IpwI  in»n'i  pennnal  iv- 
pmteDUUveM  are  hid  exucutoni  i.r 
adniiniHtntoni ;  anU,  pp.  2((,  21. 


(q)  AhU,  pp.  20,  80,  87. 

(r)  Am  to  i\\\»,  ami  iw  to  the 
liability  of  an  enUte  t<kil  lo  i|.-ltiis 
«ee  I'll,  ix.,  xi.,  jtoH. 
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CHAPTER  IV. 


op   AX    ESTATE   FOR   LIFE, 

Ha  VINO  examined  freeliold  estates  of  inheritance  in 
feo  simple  and  fee  tail,  let  us  proceed  to  consider  frtM- 
hold  estates  not  of  inheritance  (a),  the  chief  of  whicli 
is  an  estate  for  life.  This  gives  the  tenant  the  right  to 
hold  the  lands  (hiring  his  life  ;  hut  his  interest  tlierein 
ceases  at  his  death,  and  does  not  pass  to  his  heii-s  or 
other  representatives.  In  connection  with  the  gift  of  a 
life  estate,  we  may  notice  an  ancient  rule  of  hiw,  which 

aKp!".!     '"*^  ^"'"^  '^"^"^  *"  "^  *''"'"  J^i'it'ton's  day,  that  if  a 
cK^nfew  ony  ^''**"*  "^  '•'^"<l  *"'  I"'"'''  to  a  man,  without  further  words 
a  lift- estate,    expressly  conferring  on  him  an  estate  transmissihle  to 
his  heirs,  he  takes  an  estate  for  life  only  (h).     At  the 
.iresent  day  we  are  so  used  to  the  transmission  of  the 
lights  arising  from  act  or  agreement  hetween  one  man 
and  another,  that  we  are  apt  to  regard  as  exceptional 
any  case,  in  which  the  legal  relations  so  creati-d  are  not 
extended  to  the  parties'  representatives  after  their 
death.    But  in  the  days  of  the  early  common  law  it 
was   rather  presumed   iiuit   the  legal   relations,  into 
which  men  entered  by  their  own  act,  were  personal  to 
themselves,  imless  the  contrary  were  expressed  (c).     In 
those  days,  moreover,  when  subinfeudation  prevailed(rf), 

i.racton  s  Note  Book,  cases  1235        1  RnUf   oo     rv«^jr/i.         ,' 
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OF   AN    KaiATJa   i'Olt   LUii.  j  ly 

gifts  of  kud  were  not  iiitfrpreted  (e)  upon  tliv 
prmciplo  subseciuently  ostablishod,  that  ovfry  LU-aiil 
IS  to  be  construed  most  strongly  against  th.  grantor  (/ ). 
And  I  do  not  suppose  that  it  shocked  the  common 
sense  of  Bracton's  time  (g),  that  a  gift  of  land  to  one  bv 
namo  would  give  hun  the  land  as  long  as  he  could  liv^e 
to  enjoy  it ;  but  would  give  him  no  fee  (h),  unless  it 
were  expressed  that  his  heirs  should  succeed  him. 

However  reasonable  such  a  construction  may  ha^e 
bmj  when  gifts  of  land  were  rarely  made  by  a  transfer 
of    he  donor's  whole  interest  (i),  the  rule  in  question 
had  ceased  to  accord  with  the  common  sense  of  laymen 
by  the  tmie  that  an  estate  in  fee  simple  had  becomJ 
practicaUy  equivalent  to  absolute  ownership  (&).  Never- 
the-less  the  rule  remamed  a  dry  technicaUty  embedded 
m  the  law    Its  most  remarkable  effect  was  its  frequent  lu,,  ,„i„ 
defeat  of  the  mtentions  of  milearned  testators  (I),  who  "ft^'defcaUii 
m  leaving  thek  lands  and  houses  to  the  objects  of  then'  hSSn. 
bounty,  were  seldom  aware  that  they  wei-e  conferring 
only  a  life  interest ;  though  if  they  extended  tlie  gift  to 
the  heirs  of  the  parties,  or  happened  to  make  use  of  the 
word  estate,  or  some  oth-  r  such  technical  term,  theii- 
gift  or  devise  included  the  whole  extent  of  the  interest 
they  had  power  to  dispose  of  (w).  As  may  be  unagined, 

(e)  See  Br»ct.  fo.  48  a. 

(/ )  Co.  Litt.  36 a,  48  a  ;  Shep. 
Wh.  88;  Doe  d.  Davies  v. 
JfiWmwM,  1  H.  Bl.  25  ;  Broom's 
LegaJ  Maxims,  594,  5th  ed. 

{9)  It  it  had,  I  think  Bracton 
would  probably  have  said  «o. 
Anyone  who  reads  Braeton's  re- 
iiiaiJjs  (fo.  440  b)  on  the  hardship 
"I  the  impossibility  of  obtaininK 
hnal  judgment  in  default  of  ap- 
p"anoe  'n  a  personal  action  (a 
hardship  first  removed  in  1832 

.V  L  ■''  """*•'  "*  wnvinced 
that  he  was  no  pedant  of  the 
;lark  ages,  but  an  enlightened 
tritiu  of  the  liuv,  who  it.uld 
appreiiuto  the  harshucsa  of  a 
W.K.P. 


technical  rule,  and,  what  is  more, 
suggest  a  sound  reform. 

(A)  Ante,  p.  19. 

(»■)  Ante,  p.  38. 

(*)  Ante,  pp.  27,  00. 

(/)  2  J»rnian  on   Wills,   207, 
4th  ed.,  and  the  cases  tnere  cit»Hl. 

('«)  "(Generally  speaking," 
.said  Loid  Mansfield  in  Hogun  v 
Jackaon,  Cowp.  300,  "no  com- 
mon person  has  the  smaUest  idea 
of  any  difference  between  giving 
a  horse  and  a  quantity  of  laud, 
t'omiuon  sense  alone  would  never 
teach  a  man  the  ditference  ;  but 
the  distinction,  which  is  now 
dearly  established,  is  this  :— If 
the  woida  ol  llic  testator  denote 
only  a,  dacriptiun  of  the  sjiccijk 
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OF   COItPOBEAL   HBBEDITAMKNTS. 

tlio  quebtious  raised  by  this  rule  were  sufficiently 
numerous  till  at  length  a  statutory  remedy  was  applied. 
And  now,  in  wills  made  after  the  year  1887,  a  devise  of 
real  estate  without  any  words  of  limitation  (n)  shall  bo 
construed  to  pass  the  fee  simple,  or  other  the  whole 
estate  or  interest,  of  which  the  testator  had  power  to 
dispose,  unless  a  contrary  intention  shall  appear  (o). 
But  the  old  rule  is  still  in  force  with  regard  to  deeds  (p). 
To  confer  a  life  estate,  however,  it  is  usual  and  proper 
to  limit  the  li    ds  to  the  grantee  "  during  his  hfo  "(g). 

If  a  tenant  in  fee  simple  grant  land  to  another  for 
life,  a  tenure  will  be  created  between  the  parties,  as  in 
the  case  of  a  gift  in  tail  (r) ;  and  on  such  a  grant  any 
rent  or  services  may  be  reserved  (s).  In  early  times 
after  the  Conquest  life  estates  seem  chiefly  to  have 
arisen  mider  leases  at  money  rents,  mostly  granted  by 
ecclesiastical  corporations  of  church  lands  («).  At  the 
present  day  farming  leases  are  seldom  granted  for  Ufo  or 
lives.  Life  estates,  however,  are  very  common  interests 
in  land.  But  they  now  almost  always  arise  under  the 
modern  system  of  settlement,  which  has  prevailed  since 
the  time  of  the  Coimnonwealth  (m)  ;  and  in  which,  as  wo 
have  seen  (x),  a  life  estate  is  given  to  a  husband  on  his 
marriage,  or  to  an  eldest  son  coming  of  age,  after  whoso 
death  the  lands  are  limited  to  his  unborn  children  for 


estate  or  land  devised,  in  that 
case,  it  no  words  of  limitation 
are  added,  the  devisee  has  only 
an  estate  for  life.  Byt  if  the 
words  denote  the  quantum  of 
intereH  or  property  that  the 
testator  has  in  the  lands  devised, 
then  the  wlwie  extent  of  such 
his  interest  passes  by  the  gift, 
to  the  devisee.  The  question, 
therefore,  is  always  a  question 
of  construction,  upon  the  words 
and  terms  used  by  the  testator." 

(»)  I.e.  words  used  to  limit  or 
mark  out  the  estate  conferred. 

(u)  Stilt.  7  Will.  IV.  «adl  Vict. 
c.  Hi,  ss.  28,  34. 


(p)  ^ii<e,  p.  112.  n.  (6). 

(j)  Davidson,  ftec.  Conv.  vol. 
iii.  part  ii.  p.  984,  3rd  ed. 

(r)  Ante,  p.  109. 

(«)  Litt.  ss.  66,  67,  132,  214, 
215  ;  (jJilb.  Tenures,  90. 

(«)  Madox,  Form.  Angl.  Noh. 
laHag.;  Domesday  of  St.  Paul's 
(Camden  Society),  xc.  122  »q. ; 
Gloucester  Cartulary  (Bolls 
series),  Nos.  20,  23,  31,  44,  and 
others  ;  Vinogradoff,  Vill.  in  Entt. 
330,  331. 

(«)  See  Papers  read  before  the 
Juridical  Society,  vol.  i.  p.  45  (a 
papor  wiittrn  by  the  late  author). 

(x)  AtUe,  p.  101. 
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successive  estates  tail.    Wiien  life  estates  are  so  created 
110  rent  is  reserved.    And  though  an  oath  of  fealty  is  Fealty, 
incident  to  u  life  as  to  every  other  freehold  estate,  it 
has  long  been  practically  obsolete  {y). 

Every  life  estate  may  be  determined  by  the  civil  CivU  duatli. 
death  of  the  party,  as  weU  as  by  his  natural  death  ; 
for  which  reason  in  olil  conveyances  the  grant  was 
usuaUy  matlo  for  the  term  of  a  man's  natural  life  (z).  Natural  life, 
formerly  a  person  by  entering  a  monastery,  and  bemg 
professed  in  religion,  became  dead  in  law  (a).  But 
this  doctrine  is  now  inai  plicable  ;  for  there  is  no  longer 
any  legal  establishment  for  professed  persons  in 
England  (b),  and  our  law  never  took  notice  of  foreign 
professions  (c).  Civil  death  may,  however,  occur  by 
outlawry  (d),  which  may  still  take  place  in  criminal 
proceedings,  though  in  civil  proceedmgs  it  is  now 
abolished  (c).  Civil  death  was  formerly  occasioned 
also  by  attamder  for  treason  or  felony ;  but  all 
attainders  are  now  abolished  (/). 

With  regard  to  the  right  of  free  enjoyment  the  Itcstrktcd 
position  of  a  tenant  for  life  is  very  different  from  that  te;J^™("j  "' 
of  tenant  m  fee  sunple  or  in  tail  (ij).    E\ery  tenant  for  Wo. 
life,  unless  restrained  by  covenant  or  agreement,  iias 
indeed  the  common  right  of  all  tenants  to  cut  wood  for 
fuel  to  bum  in  the  house,  for  the  making  and  repairing 
of  all  instruments  of  husbandry,  and  for  repairing  the 
house,  and  the  hedges  and  fences  (h),  and  also  the  right 

(y)  Litt.  8.  32 ;  Co.  Litt.  67  b, 
68  b,  n.  (5). 

(?)  Co.  Litt.  132  a ;  2  Ulack. 
Comm.  121.- 

(a)  1  Black.  Comm.  132. 

(6)  Co.  Litt.  3  b,  n.  (7),  132  b, 
n.  (1);  1  Black.  Comm.  132;  gtats. 
31  Geo.  III.  c.  32,  s.  17  ;  10  Geo. 
IV.  c.  7.  88.  28—37  ;  2  &  3  Will. 
I\  .  c.  1 15, 8.  4.  See  also  Anstey's 
<«ui{lc  to  the  Laws  atfectini? 
Iwmaii  Catholics,  pp.  24 — 27- 
23  &  21  \  ict.  c.  134,  s.  7  ;    Ac 


Melccd/e's  Triutt,  2  De  G.  J.  &  S. 
122. 

(c)  Co.  Litt.  132  b. 

(d)  4  Black.  Comm.  319,  380 ; 
Watk.  n.  123  to  OUb.  Ten. ;  ante, 
p.  48,  and  n.  {d). 

(e)  By  Stat.  42  &  43  Vict.  c.  59, 
8.  3. 

(/)  By  Stat.  33  &  34  Vict.  c. 
23  ;  anle,  p.  55. 

(ff)  AtUt.  pp.  80.  109. 

(A)  C.  Litt.  41  b;  2  Black. 
Cumm.  35,  122. 


IIU 
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Waatc. 


Voluntary 
watiU>. 


to  cut  underwood  and  lop  pollards  in  duo  course  (i). 
But  ho  is  not  allowed  to  commit  any  kind  of  waste  by 
vohmtary  destruction  of  any  part  of  the  premises, 
which  is  called  voluntary  waste  [k).  Thus  he  may  not 
cut  timber  (Z),  or  plough  up  ancient  meadow  land  (wt) ; 
and  he  is  not  allowed  to  dig  for  gravel,  brick-earth  or 
stone,  except  in  such  pits  or  places  as  were  open  and 
usually  dug  when  he  came  in  (n) ;  nor  can  he  open  new 
mines  for  coal  or  other  minerals,  nor  cut  turf  for  sale 
on  bog  lands  ;  for  all  such  acts  would  be  acts  of 
voluntary  waste.  But  to  continue  the  working  of 
existing  mines,  or  to  cut  turf  for  sale  in  bogs  already 
used  for  that  purpose,  is  not  waste ;  and  the  tenant 
may  accordingly  carry  on  such  mines  and  cut  turf  in 
such  bogs  for  his  own  profit  (o).  And  it  is  now  held 
that  it  is  not  waste  for  a  tenant  for  life  to  fell  timber 
according  to  the  usual  course  of  management  of  woods, 
which  his  predecessors  had  cultivated  for  periodical 
croppings  ;  and  he  is  entitled  to  the  profits  of  timber 
so  cut  (p).  By  an  old  statute  (g),  the  committing  of 
any  act  of  waste  was  made  a  cause  of  forfeiture  of  tho 
\\  lit  of  wuaio  thing  or  place  wasted,  in  case  a  writ  of  waste  were  issuoil 
against  the  tenant  for  life.    But  this  writ,  having  been 


W'luvt  trees 
uie  timber. 


(0  Phillipa  V.  Umith,  14  M.  & 
VV.  581).  As  to  thinnings  of  young 
timber,  tiee  Pidgtky  v.  RauAing, 
•2  Coll.  275 ;  Bagot  t.  Bagot,  32 
Beav.  509.  518  ;  Earl  Cowley  v. 
Wdlesky,  L.  R.  1  £q.  656,  36 
Beav.  635  ;  Honywood  v.  Uony- 
wood,  L.  R.  18  V^.  3U6,  3U7,  308  ; 
DwihuAxxl  V.  Magniac,  1891,  3 
Ch.  306,  329,  330,  377—380. 

(it)  tVj.  Litt.  63  a  ;  Whitfield 
V.  BewU,  2  P.  VVms.  240  ;  Black. 
(Jomm.  ii.  122,  281,  iii.  224; 
We^t  Ham,  dec.  v.  Ea^  London 
Waterworks  Co.,  1900,  1  Ch.  624, 
635,  636.  See  P.  &  M.  Hist.  Eng. 
Law,  ii.  8,  9. 

(I)  Oak,  ash  and  elm  are 
timber  in  all  parts  of  the  country; 
and  in  some  places  other  trees 
(us  beech)  are  timber  by  custom ; 


Honywood  v.  Honywood,  L.  K.  18 
£q.  300  ;  Daskwood  v.  Magniac, 
1891,  3  Ch.  306. 

(w)  Simmons  v.  Morton,  7  Bing. 
640,648.  SeeDukeofSl.Albana 
V.  Skipwitk,  8  Beav.  364. 

(»)  Co.  Litt.  53  b;  Viner  v. 
Vaugban,  2  Beav.  466  ;  Eliae  v. 
Unowdon  Slate  Qaarriea  Com- 
pany, 4  App.  (jas.  464. 

(o)  Co.  Litt.  64  b ;  Coppinger 
V.  Oubbins,  3  Jo.  &  Lat.  397  ;  Me 
Maynard'a  Settled  Estate,  1899; 
2  Ch.  347. 

(p)  Dcuhvood  V.  Magniac, 
1891,  3  Ch.  306;  Be  Trevor- 
BaUye's  Settlement,  1912,  2  Ch. 
339. 

(<7)  Tho  Statute  of  Ulouccstcr, 
(i  Kihv.  I.  .-,  5 ;  2  Black.  Coium. 
283  ;  Co.  Litt.  218  b,  n.  (2). 


op   AN    RSTATR   FOR    MPR. 
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anporsedod  in  modern  times  hy  an  action  for  (lanmgos  (r) 
was  alK)lishfHl  in  1883  (s) ;  and  a  tenant  f(.r  life  is  now 
liable  only  to  pay  daniaffes  for  waste  already  done,  or 
to  be  restrained  by  injunction  from  cutting  the  timber 
or  committing  any  other  act  of  waste  which  he  may 
be  known  to  contemplate  (/).  It  was  form,  ily  a 
question  whether  a  tenant  for  life  were  not  liable  for 
permissive,  as  well  as  voluntary  waste  ;  that  is,  for  Permissive 
permitting  the  buildings  to  go  to  rain  ;  but  it  is  now  *'"'*• 
held  that  he  is  not  (u),  unless  the  duty  of  repair  bo 
expressly  laid  on  him  by  his  grantor  (a;).  If  any 
timber  on  the  land  of  a  tenant  for  life  were  in  such  an 
advanced  state  that  it  would  take  injury  by  standing, 
he  might  obtain  an  order  of  the  Court  of  Chancery 
allowing  it  to  be  cut ;  when  the  profits  would  bo 
invested  for  the  benefit  of  the  persons  entitled  on  the 
expiration  of  the  life  estate,  and  the  interest  paid  to 
the  tenant  during  his  life  (y).  And  noAV  under  the  Pomr  to 
Settled  Land  Act,  1882  (z),  a  tenant  for  life,  impeach-  "'*  timUr 

1  1      •  ,      .  .       .  . .     ,  umlcr  lln' 

able  for  waste  m  respect  of  tnul)er.  may  c»d.  and  sell  Settle. I  T.iml 
any  timber  growing  (m  his  land  wlien  ripe  and  fit  for  ^''^'  "***-• 
putting,  provided  he  oI)tained  the  consent  of  the  tmstees 
of  the  settlement  or  an  order  of  the  Court.  In  such  a 
case  he  will  be  entitled  to  keep  one-fourth  of  the  net 
proceeds  of  the  sale  ;  but  the  rest  must  be  set  asidc^ 
and  applied  as  capital  money  arising  under  the  Act, 


(r)  2  Wnw.  Saund.  2r,2,  n.  {") ; 
3  Steph.  Comm.  532,  (ith  ed.,  442, 
Uthed. 

(«)  By  etat.  3  &  4  Will.  IV. 
p.  27,  a.  36. 

(<)  See  Seton  on  Judgments, 
r>3li  »q.,  imi  gq.,  7t\i  ed. 

(u)  Re  Cartwright,  41  Ch.  I). 
532  ;  see  the  cases  there  cite*!  ; 
and  fiewes  on  Waste,  210—223  ; 
He  Freman,  1898,  1  Ch.  28.  32  • 
Jie  Parry  d;  Uopkin,  1900,  1  Ch! 
160. 

{x)  Woodhouse  v.  Walter,  5 
Q.  B.  D.  404  :  Dashwood  v.  Mag. 
niae,  1891,  3  Ch.  306,  339. 

(y)  Tooker  v.  Annesley,  5  Sim. 


235;     WMo  V.    Waldo,  7  Sim 
261,  12  Sim.  107  ;   Tollemaehe  v. 
ToUemache,  1  Hare,  456  ;  Contetl 
V.  Bell,  1  V.  &  C.  C.  C.  6«i9  ;  Gent 
V.  Harriimn,Joh.  HI'  ;  Honyuxtod 
V.  Honifwood,  L.  R.  18  Eq.  30C  ; 
Ixnvnden  v.  Norton,  6  Ch.  D.  130. 
And  the  Settled   EstateH  Acts, 
1856  and  1877,  empowered  the 
Court  to  authorise  a  sale  of  any 
timber,    not    being    ornamental 
timber,  growing  on  any  settled 
estates  ;   stats.  19  &  20  Vict.  c. 
120,  s.  11;   40&  41  Viet.  c.  18, 
s.  16. 

(«)  Stat.  45  &.  46  Vict.  c.  38, 
8.36. 
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If,  however,  the  pstatr  '•  givj-n  to  the  tenant,  by  ft 
written  instrument  (a)  expressly  declaring  his  estate  to 
Without  be  icilhout  impeachment  of  waste,  ho  is  allowed  to  cut 
of  wiisto.  timner  in  a  husbandlike  manner  for  his  own  benefit, 
to  open  mines,  and  commit  other  acts  of  waste  with 
impunity  (b) ;  but  so  that  he  do  not  pull  down  or 
deface  the  family  mansion,  or  fell  timber  planted  or 
left  standing  for  ornament,  or  commit  other  injuries 
of  the  like  nature ;  all  of  which  are  termed  equitable 
wast(> ;  for  the  Court  of  Chancery,  administering  equity, 
restrained  such  proceedings  (c).  And  now  by  a  pro- 
vision  of  the  Judicature  Act  of  1873,  which  united  the 
old  superior  courts  of  law  and  equity  (d),  a  tenant  for 
life  without  impeachment  of  wast^e  has  no  legal  right 
to  commit  equitable  waste,  unless  an  intention  to 
confer  such  a  right  expressly  ai)pears  by  the  instrument 
creating  his  estate  («). 


Eqiiitnlilo 
wasto. 


Rifiht  of  ^  tenant  for  life  may  grant  over  the  land  he  holds 

tJiformo  **^''  ^'^  '""^  ^^  ^'^  ^^^^^  '"'"  •    ''"'^  ^^  ^""^'^  ""*  Kv  the 
■  common  law  make  any  lawful  disposition  to  endure 

for  a  longer  period  (/),    And  his  common  law  right 

of  alienation  is  still  all  that  he  can  exercis(>  for  his 

own  exclusive  profit.    But  at  the  present  day  a  tenant 

for  life  has  large  pourrs  of  disposing  of  the  lands  he 

holds,  for  the  benefit  of  those  entitled  thereto  after 

his  death,  as  well  as  himself.    Powers  are  means  of 


Powers  of 
t«'nant  for 
life. 


I 


(a)  Domman's  case,  9  Rep.  10  b. 

(6)  Leivis  Boteltfi'  ease,  1 1  Rep. 
82  b;  2  Black.  Coram.  283; 
Surges  v.  Lamb,  16  Ves.  185; 
Cholmely  v.  Paxton,  3  Bing. 
211,  10  B.  &  C.  564  ;  Daries  v. 
Wtacomb,  2  Sim.  425 ;  Wdf  v. 
HiU,  2  Swanst.  149 ;  Waldo  v. 
Waldo,  12  Sim.  107  ;  Re  Barring, 
ton,  33  Ch.  D.  523. 

(c)  1  Fonb.  Eq.  33  n. ;  Marquis 
of  Doumshire  v.  Lady  Sandys, 
6  Vee.  107 ;  Surges  v.  Lamb.  16 
Vm.  183  ;  Day  v.  Mem/,  16  Veg. 
375;  Welieslty  v.  iirUe/<ky,  C 
Sim.  497  ;  Duke  of  Leeds  v.  Karl 


Amherst,  2  Riil.  117 ;  Morris  v. 
Morris,  15  Sim.  505,  3  De  Q.  & 
J.  323  ;  Miekletkwail  v.  Miekle- 
thwait,  1  De  Q.  &  J.  604 ;  Baker 
V.  Sebright,  1 3  Cb.  D.  179  ;  Weld- 
Blundell  v.  WcisOey,  1903,  2  t'li. 
664. 

(d)  Stats.  36  &  37  Vict.  c.  66 ; 
37  &  38  Vict.  0.  83.  As  to  equity 
and  the  Court  of  Chancery,  see 
post,  Ch.  vii. 

(e)  Stat.  36  k  37  Vict.  c.  60, 
8.  26,  sub-B.  (3). 

( / )  Bract,  fo.  11  b,  13  b.  318 
a,  323  b,  324  a;  Litt.  as.,  415, 
41t),  009—611 ;  (!o.  Litt.  251  I.. 
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conveying  land  indt-pcndently  of  tho  right  of  alienation 
incident  to  the  estate  in  the  land.  Under  tho  modem 
system  of  settling  land  on  one  for  life,  and  then  on 
his  sons  successively  in  t-ail  (r/),  no  valid  disposition  of 
the  land  could  he  made  by  virtue  of  the  estates  so 
created,  except  for  the  father's  lifetime,  until  a  son 
attained  twenty-one ;  when  1»»  could  join  in  barring 
the  entail  (h).  This  was  obviously  inconvenient ;  and 
it  therefore  became  usual  to  give  to  the  tenant  for  life 
under  a  settlement  powers  of  leasing  tho  settled  land  Powers  of 
for  certain  terms  on  specified  conditions  ;  and  leases  liul'Sw,! 
granted  under  such  powers  remained  good  after  hLs  *»y  «*•'•«• 
fleath,  for  tho  benefit  of  his  successors  under  the 
settlement.  It  was  also  usual  for  settlements  to  con- 
tain powers  enabling  trustees  to  sell  the  settled  lands 
and  convey  them  to  purchasers  ;  and  with  the  purchase 
money  to  buy  other  lands  to  be  mado  subject  to  the 
settlement.  The  exact  operation  of  these  powers  will 
))e  explained  in  a  subsequent  part  of  t!io  book  (■/).  For 
the  present  it  will  be  enough  to  say  that  the  devicts 
of  modern  conveyancers  had  made  it  possible  for  a 
tenant  in  fee  simple,  not  only  to  grant  his  land  to 
another  in  fee  simple,  or  for  any  less  estate  (k),  with 
the  rights  of  alienation  incident  to  the  estate  confen-ed. 
but  also  tx)  give  to  others  independent  powers  of  dis- 
position over  liis  land,  equivalent  to  the  disposing 
power  of  a  tenant  in  fee  simple.  Such  powers  are  p,,ve„  „( 
known  as  powers  of  appointment.  They  could  only  appointment, 
arise,  in  the  case  of  settled  land,  by  express  provision 
of  the  parties  making  the  settlement  (l),  who  having 


(g)  AnU,  pp.  101,  114. 

(A)  ArOetp.  101. 

(»)  Pott,  Part  II.  Cai.  iii. 

(t)  AnU,  pp.  66,  74. 

(t)  Powen  of  leasing  appear  to 
date  from  the  beginning  <f  the 
modem  sjrBtem  of  setUement ; 
and  the  practice  of  inserting  a 
ixjwer  of  sale  in  settlements 
seems  to  have  grown  up  during 


the  eighteenth  century ;  see 
Butler's  note  (v.  4,  5)  to  t'o. 
Litt.  200  b  ;  Bridgman's  Prece- 
dents in  Conveyancing  (3rd  ed. 
A.  D.  1609).  pp.  130.  148,  171, 
332  ;  Lille'^'s  Practical  Convey- 
Micer  (1719),  p.  568 ;  2  Horn 
man's  Conveyancing  (1744). 
pp.  217,  475  ;  3  VN'ood's  Convey- 


ancing (3rd  ed.  by  Powell,  1793), 


7' 
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fho  wliolo  fee  simple  to  dispoHe  of,  were  in  ft  position 
to  creftte  pojrm  over  fts  well  as  entatea  in  the  land 

I'Sll  ^"*  "°'''  ^^'^  ^'^*"'"''  ''""''  Act.  im  (m).  Rives  to 
wienow  pvery  tenant  for  life  in  possession  of  land  iin<ler  a 
H^Z<?Un,l  «'**''^>»<^n*.  larRe  powers  of  leasing  and  al«o  a  power 
Act.  I8N2.  of  selling  or  exchanging  the  settled  land.  Since  thes.. 
pxtrf>nsive  statutory  powers  have  been  conferred  on  a 
tenant  for  life,  it  has  been  no  longer  usual  to  insert 
in  settlements  the  old  express  powers  of  appointment, 
which  were  formerly  used  to  effect  the  same  objects! 
Statutory  powers  resemble  expiess  powers  in  affording 
means  of  conveying  the  settled  land,  independently  of 
the  right  of  alienation  incident  to  jiny  esUite  therein. 
But  their  operation  does  not  rest  on  the  same  con- 
veyancing device  ;  ivs  they  derive  their  effect  from  the 
supreme  authority  of  the  statute,  which  enrtl)l<s  the 
tenant  for  life  lawfully  to  convey  away  what,  in  fact, 
is  not  his  own. 


.9«'hemc  f if  tin 
.Selll.ll  1.111(1 
A't.  issi>. 


S«'t(l»'.l 
Kstat^s 
of  lS5f. 
IS?-. 


Acts 
iinit 


The  scheme  of  the  Settled  Land  Act,  18ft2  (w).  is  to 
entnist  the  t.nant  for  life  wiUi  wi.Ie  powers  (»f  dispitsi- 
Hon  exercisal.l..  by  him  for  the  benefit  of  all  parties 
entitled  un<ler  the  settlement  (o),  but  to  impose  such 
conditions  on  the  exercise  of  these  powers  as  shall 
prevent  his  dealing  with  the  land  for  his  own  prolit 
at  the  expense  of  his  successor's  int«»rests.  In  jnir- 
licular  the  Act  does  not  permit  him  to  receive  any 

p.  lUl ;  7  Biirton'sConvoyanrinR      son's  Preo.  CVmv.  (3nl  od.  1S73) 
(3r.l  Hi.  1824).  p.  248  ;  3  David-      pp.  203-260.  4;9,  i^W  '' 

{m)  Stat.  45  4  46  Vict.  c.  38  ;  see  s.  2,  sub-ss.  1,  5.  The  Settle<l 
f^^a  ^''^^  ^*"  <"**'•  •*<>  *  4'  Vict.  c.  18).  which  repkeed  an  Act 
of  1856  empowers  tenants  for  life  under  settlements  made  after  the 
Ist  of  November,  1856.  to  make  ordinary  leases  for  twenty-one  years 
in  England,  and  thirty-hve  in  Ireland,  of  any  part  of  their  settled 
estates,  except  the  principal  mansion-house  and  lands  usuaUy  occupie<l 
therew:th.  at  the  best  rent  without  line.  Agricultural,  mining, 
building,  and  othtr  leases,  and  sales  of  settled  estates  mav  also  he 
niade  unde-  the  same  Act  on  application  to  the  Chancery"  Division 
of  tlio  Uurt,  whatever  Iw  the  date  of  the  settlement. 


in)  Slat.  45  &  4ti  Vi.t.c.  .HS. 


(«>)  .S«-<f.  .IS. 
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capit4il  monoy  iirlHin«  iiiKhr  Mio  Act,  hii«,  iJincfs  its 
ptiyincnf,  to  ivmUrn  of  Ih..  s.(U(.inf.nt,  for  tfm  piirposis 
of  t,»ii»  Act,  (;,),  or  into  iUmri  (q).    TJiii-i  (Ik.  Act,  ».m-  p„wtfM,.f 


IMmcrs  (f)  a  t«'niint.  f(»r  life  (<»  has.,  ih.-  Hfttlcd  lund  '•■'*"'"'' """ 
for  any  iMir|K»Ho  whal.y.r,  wJi.thrr  involving  wawf^.  (k)  ''  *  " 
or  not,  for  any  t»rm  not  «xc.«(|inK  (i.)  in  cas.-  of  a 
)»iiil«linK  l«'iiH»',  ninf'ty-nino  y«arH  ;    (ii.)  in  case  of  a 
mining  l»a.s»',  sixty  yours  ;    (iii.)  in  caso  of  any  other 
Itaso,  twcnty-onf!  years  in  EnfiJand  or  Wales  (()  and 
thirty-fivo  yoars   in   Ireland  (u).     ]Jnt   the   principal  A«  u,  Um, 
niansion-houso  (if  any)  on  nn>  settled  land,  an«l  the  ^^S. 
jtieiisnrf!  grounds  and  i)ark  and  lands  (if  any)  usually  *">"•• 
occupied  therewifh  cannot  he  leased  under  this  Act 
without  the  consent  of  the  trustees  of  the  settlement 
or  an  order  of  the  Court :   thouf?h  this  restriction  d<Ms 
not  apply  where  a  house  is  usually  occupied  as  a  fanii- 
house,  or  where  the  site  of  any  hous«.  an<l  the  pleasure 
grounds  an<l  park  and  lands  (if  any)  usually  o.^-upied 
therewith  do  not  toj»ether  exceed  twenty-five  acres  in 
extent  (x).     Every  lease  intended  to  take  <lfect  under 
this  Act  mnst  he  made  strictly  in  acc(»rdance  with  the 
conditions  imposed  hy  the  Act.     Thus  a   tenant    foi  ^'*>">--  <<> 
life  intending  t«»  maki-  a  lease  iiniler  this  Act.  imi.i  i'l  """'*' 
general  Rive  due  notice  of  his  intention  to  eacli  of  i  „ 
trustees  of  the  settlement  and  their  solicitor,  if  known 
to  the  tenant  for  life  ;   though  persons  dealing,'  in  ^'oo,l 
faith  with  the  tenant  for  life  are  not  concerned   to 
inquire  respecting  the  Kiving  of  this  notice  (,ji.     And 
every  lease  made  under  this  Act  must  he  hv  deed  (->. 


(p)  See  s.<.  2  (sill) -s.  8),  :iH,  ."{9  ; 
s^tat.  .'>3  &  rA  Vict.  c.  tW,  h.  |(i. 

(7)  .SUt.4.".4  4<i  Viet.r.  ;is,  h.22. 

(r)  Sect.  «. 

(4)  Ante,  p.  116. 

U)  See  ».  J,  sub-8.  .*J  ;  Win-.. 
Conv.  Stet.  291,  299. 

(u)  .Sect.  65,  sub-fi.  10. 

(*)  Stat.  53  4  ."54  Vict.  c.  ♦>», 
8.  10,  replaning  45  &  4t(  \i(t. 
c.  .38,  8.  15.  Se«  Pf/ue  v.  Vouri. 
»">/,  1904,  2  Ch.  .-(03  ;   OMfi/  v. 


«»mA,  190«,  1  Ch.  M;  Re  Wi,l/,..- 
Sfltled  Kslalex,  1908,  I  Ch.  .'m. 

(V)  Stat.  45  &  40  Vi<  t.  r.  .'(8, 
H.  45.  See  stat.  47  A  48  Vict, 
c.  18,  a.  5 ;  Marlborough  v.  Snr- 
tnrin,  32  Ch.  I).  010.  «23  ;  H<Ulen 
V.  KuMtU,  .38  Ch.  I).  .3.34  ;  jV»/- 
riilge  y.  Clnpp,  ISlC,  3  f  1i.  382  ; 
Re  Fither  d-  Ornzehrnok'')  Con- 
Iracl,  l8f»M.  2  'h.  mKi. 

(s)  Anie.  p.  32.  nnci  n.  dl). 
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TiPikHe  for 
-I  yoant 
or  li'w. 


Finpn  on 


TU'nt  on 
mining  limsp. 


ftnd  be  infld»(  h)  take  »«ffpct  in  poNtM>Hfiion  not  later  than 
twelve  months  ofter  ito  date  (a) ;  it  miwt  olso  ».  ervo 
the  bent  rent  that  con  reasonably  be  obtained,  regard 
being  had  to  any  fine  token,  and  t/)  any  money  laid 
out  or  to  be  laid  out  for  the  benefit  of  the  settled  lond, 
and  generolly  to  the  oircumstonces  of  the  cose  (6) ;  ond 
must  in  other  respects*  conform  with  the  requirements 
of  the  statute  (r).    Hut  a  lease  for  o  term  not  exceeding 
f  wenty-one  yenrs  ot  the  best  rent  thot  con  be  reasonably 
obtained  without  fine,  and  whereby  the  lessee  in  not 
exempted  from  punishment  for  wost<^,  may  be  made 
by  ft  tenant  for  life  without  giving  ony  notice  to  the 
frustees  ;    stioh  ft  lease  miy,  moreover,  be  made  by 
writing  und»r  hand  only,  in  cases  where  the  term  does 
not  extend  l)ey(md  three  years  from  the  dote  of  the 
writing  (<?).    Building  and  mining  leases  ftre  stibject 
fo  additional  special  regulations  (f).    A  fine  received 
on  the  grant  of  a  lease  under  any  power  conferred  by 
this  Act  must  br*  applied  as  capital  money  arising  under 
this  Act  (/).    Under  a  mming  lease  made  under  this 
Act  part  of  the  rent  must  be  set  aside  and  applied  as 
eapitAl  money  arising  under  the  Act,  whether  the  mines 
or  minerals  leased  were  already  opened  or  in  work  or 
not,  unless  a  contrary  intention  were  expressed  in  the 
settlement  (7) ;  namely,  three  fourths  of  the  rent  where 
Ibe  tenant  for  life  is  impeachable  for  waste  in  respect 
of  minerals,  and  otherwise  one  fourth  ;   and  in  every 
such  case  the  resi(hie  of  the  rent  will  go  as  rents  and 
I»rofits  (h).    Powers  additional  to  or  larger  than  the 

(rt)  Stat.  45  &  46  Vict.  c.  38. 
s.  7,  siib-B.  ]. 

(6)  Sect.  7.  sub.g.  2. 

(c)  Every  Jease  must  contain 
a  covenant  for  payment  of  rent, 
and  a  condition  of  re-entry  on 
non-payment  of  rent  within 
thirty  days  at  the  outside  ;  and 
a  counterpart  of  every  lease  must 
Iw  executed  ;  sect.  7,  sub-ss.  3, 4. 
And  see  Suthfrland  v.  SiUherlaiuL 
JSIKI,  3  Ch.  JO!);    Viddlemas  v. 


Slevena,  1901,  1  Ch.  574 ;  Bmjce 
V.  Eiibrooke,  1003,  I  Ch.  830, 

(d)  8tat.63&04Vict.c.09,«.7. 

(?)  StaU.  46  &  46  Vict.  c.  38. 
sf.  8—10  ;  62  &  53  Viet.  c.  36 ; 
53  4  64  Vict.  c.  09,  m.  8,  0.  See 
Re  Aldam'a  Hettled  Estate,  1902. 
2  Ch.  46. 

U)  SUt.47&48Vict.c.l8,s.4. 

(y)  See  Be  Bayer.  1013.  2  (  h. 
210. 

(A)  Stat.  45  &  40  \i(t.  e.  38, 
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poworH  conf»'rr»'<l  l»y  this  Act  nmy  ht*  givfii  t«i  tin* 
t(>nant  for  Jiff  hy  th«-  iI»miI  nivU't  which  h«)  hohU  {i) ; 
and  HettlHini'tits  (»ft«'n  cuntuin  houv-  rfhixiitiun  of  the 
reHtrictioas  iniponi-d  by  th«'  Act  (j).  Any  huis*'  ma(h* 
hy  a  tenant  for  life  othorwisp  than  in  ucconhinco  with 
the  conditions  (»f  »h«  Act  will  ho  void  as  against  his 
siiocf'MHors  (k),  thoiigli  ^ood  for  his  own  hfc. 

Tho  Act  also  «-ni|)ow('rs  a  tt-nant  for  lift'  to  st-U  or  Tpnnnt  for 
oxchanRo  tho  whole  or  any  part  of  tho  sot  Hod  land  {l)'^!i"'^i^Z'^l 
Hut  exactly  tho  sanio  restriction  is  ini]iosod  on  a  sale •■wlmniri'. 
M  on  a  loaso  hy  tho  tenant  for  life  of  Mio  principal 
mansion-house    and    lands    usually    occupied    there- 
with  (/.").    And  duo  notice  of  int<'ntion  to  sell  nuist  Ix' 
given  to  tho  trustees  and  their  solicitor,  ns  in  the  case 
of  ft  lease  («).    Every  sale  or  exchange  must  he  made  at 
tho  best  price  or  coasideration  that  can  roasfmahly  ho 
(difjiined  (o).    The  proceeds  of  any  sale  made  under  tho  Payment  nml 
Act  anil  any  money  agreed  to  ho  jiaid  for  equality  of  npi>li'""»"<>" 
any  exchange  otToctod  under  the  Act  nni.st  ho  paid,  ncd  r..e<l!rrfrs!ili-. 
to  the  tenant  for  life,  hut  to  th"  trustees  of  the  sottle- 
menf  or  into  Court,  at  his  o])tion  ;   and  will  then  ho 
ai»]dicahle  hy  the  trustees  acconling  to  his  dirretioii, 


s.  II.  A  tenant  for  life  ih  nut 
"  Jmpea<'hable  for  wast«  "  within 
the  meaning  of  thin  Heetitm  nH 
regard!*  open  niineu  ;  Be  <'hni/tor, 
imK),  2  Ch.  804.  Seo  unl, , 
jip.  1 10-118. 

(i)  See  gect.  57. 

(i)  E.g.,  08  to  the  necessity  of 
giving  notice  to  the  tnistees,  or 
of  Mtting  aside  port  of  the  rent 
on  making  a  mining  leaxe,  see 
VVma.  Conv.  Stat.  308,  345—347, 
506,  626. 

(k)  See  Davie*  v.  Davies,  38 
Ch.  D.  499,  decided  on  the  Settled 
Estate*  Act,  1877 ;  Sutherland 
V.  Sutherland,  1893,  3  Ch.  169 ; 
Chandler  v.  Bradley,  1897,  1  Uh. 
315  :  He  Handman  and  Wileox'/i 
Contract,  11102,  1  Ch.  5W» ;  Boyce 
V.    Edhrookf,    1903,    1    Ch.    836. 


A  lease  made  hotu'i  fide,  in  in- 
tended exercise  of  the  statutory 
power  may,  hovever,  be  g<wHl  as 
u  contract  to  grant  a  lease,  and 
so  be  binding  on  the  lessor's  vtic- 
cessors  ;  stat*i.  12  &  13  Vict.  c.  20, 
s.  2  ;  13  &  14  Vict.  e.  17.  See 
stet.  45  &  40  Vict.  c.  38,  ».  12  ; 
Wma.  Conv.  Sut.  309. 

(0  sut.  45  &  46  Viot.  o.  38, 
8.  3.  See  Wheelwright  v.  Wallrr, 
23  Ch.  D.  762;  He  Chaylors 
Settled  Eitale  Act,  25  Cb.  D.  651. 

(n»)  Ante,  p.  121  ;  see  Re  Se- 
hright't  Settled  E«late»,  33  Ch.  1). 
429;  Bruce  v.  AiltOiury,  1892, 
A.  C.  366. 

(n)  Ante,  p.  121 ;  see  the  cases 
citetl  in  n.  (y). 

(o)  Stat.  45  *  46  Vict.  c.  .38,  s.  4. 
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arising 

the  Sottlpjl 
I^and  Art, 
IH.S2. 


or  nnd.^i  tho  diroetion  c.f  th,.  Court,  in  any  of  t.lio  autho- 
nsofl  modes  of  om]>loynifnl-,  of  capital  money  arLsinR 
under  the  Act  0)).     These  are  stated  in  tli.^' note  (5). 

1S«R  o  rl!'  7L*  *B  Xi"'-;-  ^?'  ?•  22-     Re«  lie  Coleridge'.  Setlleme„f 
ISflS,  2  (  h.  7()4  ;   Rf.  Hwa's  Settled  KsMej,   10()5   2  Ch   4I«    "'""'^"'• 
AppLctttion of       (9)  (Stat.  46  &  40  Virt.  o.  38.  s  21  )  Tm  t^V'nln^;    1  '• 
capital  money  this  Act.  Hubject  t,.  payment  of  VkiL  pS  irM^fabrZ.^^^^^ 

the  Settl«l       the  same  was  raised,  .hall,  when  received.  I>e  invested  or  othem^e 

law  (see  Stat.  66  A:  57  Vict.  c.  53,  nt.  i.  •  Wms  Pem  P,v»r.  Vit  i 
Table  17th  ed.),  authorised  to  inv^t  Us  mojiey  "f  thT^ttlement 
or  on  the  security  of  the  bonds,  mortgages,  ordeb^LtuL  or  in  the 
purchase  of  the  debenture  stock  of  anfrailway  corn^y  Z  Gi^a? 
JJntam  and  Ire  ,nd  incorporated  by  sjicial  Act  of  plSrament  ami 
havmg  for  ten  years  next^U-fore  the  d^  of  rnvUmen  ITa'cHvf 
dend  on  its  ordinary  stock  or  shares,  with  power  to  vaWhe  invest 
ment  in  or  for  any  other  such  securitie.4  •  ^        mvest- 

ini" ;2  I?  discharge,  purchase  or  redemption  of  incumbrances  affect- 

1  ct  H2t;S,V.'!27  a!^  m'I;.'^"''^''  ""^''  ^'"''"'  '''""''  '«'•«' 

!V'''^'nn3w/"J^?""*^°'^^"''i'"8*'°'P*rtitionofsettle<lland: 
!>.•'«      jP",'T'^ase  of  the  seignory  of  any  part  of  the  settled  In 

n/fTeH  i''*  "T"'-  "'  '■"  I'r^*"^"  °f  *''^' f-^  simple  of^ny  part    f 
the  s,.ttled  land.  Iieing  copyhold  or  customary  land  :         ^  ^ 

♦h„  J'J*?"i'^"'^  "r"*  J''**  "•v'-rsion  or  freehold  in  fee  of  anv  nart  of 

^f^^':l  ^"  *7  "!^"  "l*"'*"  '"  '*''''^''  "'"nev  produced  by  the  exercso 
of  a  power  of  sale  in  the  settlement  is  applicable  ther^C^ 

Ihe  C^urt  may  also  order  that  the  est!;  of  Ic^al  proc^Hi.I.s  taken 
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Tliuy  chk'llj  include  in\ fslnu'iit  in  autliuiiscd  si-cuiitk-s, 
(lischargo  of  incumbraucts  uffectiii;^  tho  wholo  cstato 
in  the  settled  land,  i)aynu'ut  for  authorised  improve- 
nionts,  and  purchase  of  other  lauds  to  be  made  subject 
to  tho  settlement.  Any  investment  nmst  be  in  the 
names  or  under  the  control  of  the  trustees  (r).  Capital 
money  arising  under  the  Act  is,  while  uninvested  or 
invested  in  money  securities,  made  subject  to  the 
settLxuent  as  ellectually  as  if  it  were  land,  and  will  go 
to  the  persons  to  whom  the  land,  from  which  it  arises, 
would  have  gone  for  the  same  estates  and  interests  as 
they  would  have  had  in  the  land  ;  the  income  of  in- 
vested capital  being  paid  to  the  persons  who  would  have 
been  entitled  to  the  income  of  the  land  (s).  The  tenant  Tenant  fi>r 
for  life  is  further  empowered  to  raise  money  by  mortgage  to"'mJtigu"c. 
of  the  settled  land,  where  the  money  is  required  for 
enfranchisement  or  equality  of  partition  (t),  or  for  dis- 
charging an  incumbrance  on  the  settled  land  or  part 
thereof  (m).  Lor  the  purpose  of  carrying  into  ert'cct 
the  powers  of  leasing,  sale  ami  other  powers  given  by 
the  Settletl  Land  Act,  the  ti'uant  for  life  is  empowered  Tenant  for 
to  convey  the  settled  land  by  deed  for  all  the  estate,  JJK^iJv  J'!"^ 

fur  the  pruiL-utiun  of  settled  land  be  paid  out  of  capital  money  raisetl  ^'^^''  ^'*''' 
by  sale  of  part  of  the  land.s  in  settlement  :  J{c  l)r  Iai  Wnrrs  Egtatfn, 
10  fh.  D.  587  ;  Stat.  45  &  40  Vict.  e.  38,  ss.  30,  4"  ;  Re  Ormrotl's 
litUkd  Ksliilc,  1892,  2  Ch.  318.  As  to  a  landlord's  expenses  for 
improvements  under  tho  Town  Tenants  (Ireland)  Act,  1900,  see 
Stat.  6  Edw.  VII.  c.  54,  s.  14. 


(r)  Stat.  45  &  46  Vict.  c.  38, 
s.  22,  sub-8.  2. 

(«)  8.  22,  sub-ss.  5,  U  ;  secWms. 
Pers.  Prop.,  447,  448,  17th  ed. 

(t)  Stat.  45  &  40  Vict.  e.  38, 
s.  18.  Enfranchisement  properly 
means  the  conversion  of  cupyhuld 
laud  into  freehold  (po^.  Part  ill. 
Ch.  i.),  but  has  been  held  to  in- 
clude here  the  purchase  of  the 
freehold  reversion  on  leasehold 
land  ;  Re  Bruce,  1905,  2  Ch.  372. 
As  to  partition,  see  post,  Ch.  v. 

(«)  Stat.  53  &  54  \'ict.  c.  0!), 
s.  U  (1) ;  see  Re  CUfford,  1902, 
1  Ch.  87.  By  sub-s.  2,  incum- 
braucu    doca   uui    iiciu   include 


any  annual  sum  payable  during 
a  life  or  lives,  or  a  term  of  years 
absolute  or  determinable. 

{w)  Stats.  11  Geo.  IV.  &  1  Will. 
IV.  e.  47,  8.  12  ;  and  2  &  3  Vict, 
c.  00,  empowered  tenants  for  life 
under  wills  tu  convey,  under  the 
direction  of  the  Court  of  Chan- 
cery, the  whole  estate  in  their 
lands,  if  u  sale  or  mortgage 
thereof  were  directed  for  payment 
of  the  debts  of  the  testator. 
These  jwwera  were  generally 
»upcrscile<l  by  stats.  13  &  11 
Viot.  c.  00,  s.  29 ;  15  &  10  Vict. 
I'.  55,  N.  1  ;  now  replaced  by  50 
&  57  \  icl.  c.  53,  M.  3U,  3i. 


^'^^  l>r    COMPOKEAL   HEl.EWTAMENTS. 

which  is  the  subject  of  the  settleuieut,  or  for  uiiy  loss 
estate,  as  may  be  required  (x). 

tcaaeigncd  ^"'l  Act  are  not  capable  of  assignment  or  release,  do 
not  pass  to  his  assignee  by  operation  of  law  or  other- 
wise, and  remain  exercisable  by  him  notwithstandui" 
any  assignment  of  his  estate  (y).  But  this  is  without 
prejudice  to  the  rights  of  any  assignee  for  value  of  the 
whole  or  any  part  of  his  estate  ;  which  cannot  generally 
be  atiected  without  the  assignee's  consent  (z).  A  con- 
tract by  a  tenant  for  life  not  to  exercise  any  of  his 
powers  under  the  Act  is  void  (a).  And  any  provision 
m  a  settlement  attempting  to  forbid  a  tenant  for  life 
to  exercLje  any  power  under  the  Act  is  void  (b). 

By  several  Acts  of  Parliament  of  Queen  Victoria's 
reign  (c),  and  especially  by  the  Improvement  of  Lantl 
Act,  1864  (d),  facilities  have  been  given  for  borrowhi" 
money  to  be  spent  in  makmg  improvements  on  settled 
laud  by  way  of  dramage  andm  a  variety  of  other  ways  (c), 


linpruvi-iiK-ut 
of  settJcd 
luud. 


*RaiJwajii  or 
■  Canalii. 


t  llfcoidtucf. 


(x)  Sco  Htttts.  45  &  4<)  Vict, 
c.  38,  s.  20,  8ub-8.  1 ;  53  &  54 
V  ict.  f.  O'J,  s.  « ;  po^t,  I'art  II. 
Oh.  lu. 

(»)  Stat.  45  &  4(1  Vict.  V.  38, 
s.  50,  Bub-s.  1.  See  lie  Barlow's 
Contract,  1903, 1  Ch.  382. 

(z)  Sect.  50,  sub-88.  3, 4.  Stat. 
54  &  55  Vict.  c.  69,  s.  4,  excepts 
assignments  made  by  a  tenant 
for  life  in  consideration  of  mar- 
riage or  by  way  of  any  family 
arrangement,  not  being  a  security 
for  money  advanced.  And  unless 
the  assignee  is  actually  in  pos- 
session, his  consent  is  not  re- 
quisite to  the  making  by  the 
tenant  for  life  of  leases  under  the 
Act  at  the  best  rent  without  fine. 

(o)  Stat.  45  &  46  Vict.  c.  38. 
6.  50,  subs.  2. 

(6)  Sect.  61. 

(c)  Stats.  8  &  9  Vict.  c.  5(>, 
replacing  3  &  4  Vict.  c.  65 ;  9  &  |o 
\iet.  c.  101,  amended  l)v  10  &  1 1 
Vict.  c.  II,  II  &  12  \K't.  c.  119, 


13  &  14  \Ht.  c.  31.  and  19  &  20 
Vict.  e.  9;  12  &  13  Viet.  c.  100. 
amended  by  19  &  20  Vict.  e.  !t 
and  rcjicalcd  by  27  &  28  Vict. 
c.  114. 

id)  Stat.  27  &28  Vict.  c.  114 
amended  by  02  &  03  Vict.  c.  4o! 
(e)  by  Stat.  45  &  40  Viet. 
c.  38,  «.  30,  the  Act  of  1804 
18  extended  so  as  to  comprise  all 
improvements  authorised  by  the 
Settled  Land  Act,  1882;  see 
below,  p.  127,  n.  {h).  SetUed 
lands  may  be  charged  under  the 
Act  of  1864  (ss.  78  sq.)  with  the 
repayment  of  money  subgcribed 
lor  the  eonstruction  of  railways  • 
or  canals  on  or  near  to  them  and 

i'.,  i*'„h,.'*°«fi*'  **»en»-  Stats. 
33  *  34  Vict.  c.  56,  and  34  &  35 
\  ict.  c.  84,  added  to  the  list  of 
improvements  authorised  by  the 
Act  of  1864  the  erection,  coraple- 
tion,  or  improvement  of  a  mansion 
houae  auitabio  to  the  estate,  a.,  a 
rcsidcucc  t  for  its  o« ucr,  provided 


OF   AN   ESTATE   FOB   LIFE. 


127 


and  to  be  repaid  with  interest  by  equal  iiistalmeiils 
extfudiug  over  a  fixed  term  of  years,  and  cliarged 
as  a  rent-charge  upon  the  inheritance  of  the  land. 
The  iiLstalments  are  payable  by  a  tenant  for  life  during 
his  lifetin"? ;  and  he  is  bound  to  maintain  the  improve- 
ments made  (/).  And  in  addition  to  tlie  facilities  so 
given  for  raising  money  to  pay  for  the  improvement 
of  land,  capital  money  arising  from  the  sale  of  settled 
land  or  otherwise  under  the  Settled  Land  Act,  1882  (f/), 
may  now  bo  applied  at  the  instance  of  the  tenant  for 
life  in  payment  for  any  improvement  authorised  by 
that  Act  {h).    But  m  order  to  obtain  this,  the  tenant 


luipruvu- 
menU  under 
the  ^>cttl(Hl 
Land  Act, 


tliut  the  sum  charged  for  such 
])iiri)u!)es  should  not  be  more 
than  two  years'  net  rental  of  the 
whole  estate.  Stat.  40  &  41 
Vict.  0.  31  added  the  erection  of 
roserroirs  and  other  permanent 
works  for  the  supply  of  water 
and  empowered  sumcriptions  for 
the  construction  of  waterworks 
by  a  water  company  to  be  charged 
on  settled  lands ;  sco  also  stat. 
CO  &  61  Vict.  c.  44. 

(/)  Stats.  8  &  !»  Vict.  c.  5«, 
Bs.  10,  11 ;   9  &  10  Vict.  c.  101, 


88.  38,  39  ;  12  &  13  Vict.  c.  100, 
88.  21,  26  ;  27  *  28  Vict.  c.  114, 
88. 66, 72.  Capital  money  arisi  na 
under  the  Settled  Land  Act,  1882, 
may  now  be  applied  in  redecmin<; 
Ruch  rent  charges  when  created 
in  respect  of  an  improvement 
authorised  by  that  Act;  see 
ante,  p.  124,  n.  (g)  (iii.). 

ig)  Stat.  45  &  46  Vict.  c.  3«, 
8.  21  (iii.) ;  anlc,  p.  124  ;  sec  J{c 
MiUard'a  Settled  EsttUes,  1893, 
3  Ch.  116;  He  Bristol's  Hcltkd 
Eslatea,  ib.  161. 


Ufscrvoirs 
and  wat<.T 
sui>iily. 


(A)  (Sect.  25.)  Improvements  authorised  by  tlus  Act  arc  the 
makinj;  or  execution  on  or  in  connection  with,  and  for  the  iK-nclit 
of  settled  land,  of  any  of  the  foUowing  works,  or  of  any  works  for 
any  of  the  foUowing  purposes,  and  any  operation  incident  to  or 
necessary  or  proper  in  the  execution  of  any  of  those  works,  or  neces- 
sary or  pr»)per  for  carrying  into  effect  any  of  those  purposes,  or  for 
securing  the  fuU  benefit  of  any  of  those  works  or  purposes  (namely) : 

(i.)  Drainage,  including  the  straightening,  widemng  or  deepemng 
of  drains,  streams  and  watercourses  : 

(ii.)  Irrigation ;  warping :  ,,..■..■         t 

(iii.)  Drains,  pipes  and  machinery  for  supply  and  distribution  o£ 
sewage  as  manure :  ,  ,  «         iu 

(iv.)  Embanking  or  weiring  from  a  nver  or  lake,  or  from  the  sea, 

or  a  tidal  water  : 

(v.)  Groynes  ;   sea  walls,  defences  against  water  : 

(vi.)  Inclosing  ;   straightening  of  fences  ;   re-division  of  faelds  : 

(vii.)  Reclamation  ;   dry  warping  : 

(viii.)  Farm  roads  ;  private  roads ;  roads  or  streets  in  villages  op 
towns : 

(is.)  Clearing;  trenching  ;  planting  : 

(X.)  Cottages  for  labourers,  farm  servants,  and  artisans,  employed 
on  tho  settled  land  or  not ;  and  (by  stat.  48  &  49  Vict.  c.  72,  s.  11) 
any  dwcUings  available  for  the  working  classes,  the  buUding  of 
which  iu  the  ..piiiiuii  of  thr  <  '■nirt  is  not  injurious  ty  the  estate,  hce 
btat.  53  &  04  Vict.  c.  09,  s.  18. 


Improve- 
ments 

authorised  by 
tho  Settled 
Lund  Acts. 


10U 

"*'   t-'OHPOUKAL   iIKni;WXAMJ3NTS. 

Tonaatfociife  u!!^\'"  ^'l^ired  before  the  work  is  done,  to  submit 
muT.ub.'J?''  *"  ^'  ^••"«t«'es  or  the  Court  a  scheme  for  the  execution 
a  scheme.       of  the  improvement  showing  tlie  proposed  expenditure 

thereon  (t).    And  a  certificate  of  the  Board  of  A«ri. 

culture,  or  of  an  engineer  or  surveyor  approved  by 

tJmlu^tT"'  "'^'^^^  ""^l  outbuildings,  and  other  places  for 
agrioultund  pur^S:t"^  wSd'oVottr^iS"  ""'""  '^"'^  '^' 

agriculturaf  purpois    and  nf^.v^^l       *'i''^i  *^'°88  required  for 
mining  purposLT  """""^  **"*  "^  things  required  for 

(xvi.)  Markets  and  market  places  : 

•luals.  or  for  dedication  to  the  ffi   tL  ««m.^"^'"'  "'  "*  ""''^'• 

brick  miS''Se'Knra1.7oTe?  lTks"^e'"ce"«'  '~«'  ^^"''• 
cojmection  ..nth  anv  of  tht'  ofiecHoi^^^S^:"'**""'^  "'  P^'^*'  '" 

SHllAtates,  1913.  ?Ch  SO)     ^'"'"**  *•'  '^"'^  (**«  ^«  i^a»6«r^-. 

Jrto\S~r"""'  •"^'S'''"''"'  -  i"^pruven.ont  of  any  of  tho«o 

A^^mi  SiScSe  :'•  ""' "  '''  ''"Pavement,  authorised  by  the 
(i.)  Bridges : 

tfottw'*  Settled  eZte.  1905,  2Ch  95)^'         '     ^^-  ^^  *  *«  ^'*«'» 

url;:n^Jfn?u"rdi^,;;"Sfrb"vi"&  •'""^««  *'t»^n  an 

for  »>-lt''H«  ^i'en^und^  co,Syi^^  °^^^^  "•• 

money  be  expended  than  ♦!,„  „„    "'^  i»owers,  uut  so  that  no  more 
taken  and  the^te  thta7-         *"""""*  '"'^'"^^  ^°'  the  buildings 

laid"^  p^.ivide'dlE'^the  ^umTK  '^*!?  ^."T  "«  "'^  -«^^'' 
half  of  the  annu^reniaJ  of^e  seUl^  tA"^  "^f  not  exceed  one 

He  Wi^utkamU  sX/e^Jc! l^t^  cS/'"^^'  '"""'  ^  Ch.  274  ; 
(i)  Stat.  45  &  4«  Vict.  c.  38.      rh   1)  90.    /<    \-       <i.    ., 


^illltd  Hnlakti,' 'Jo  Ch.    I),   41  . 
6CU  A't  liulwcr  Lijtton't  Will,  38 


■'^'ttkd  Idatcs,  IIWO,  2  Ch.  151. 
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them,  CL'itifyiug  that  the  work  has  been  proporly  done, 
and  the  amount  properly  payable  by  the  trusLees  in 
respect  tliereof,  or  else  an  order  of  the  Court  is  retpiired 
before  any  capital  money  can  bo  applied  in  payment 
for  tlu-  improvement  (k).    But  the  Court  may,  in  any 
cise  where  it  appears  proper,  make  an  order  directing 
capital    money   to    bo   applied   in   payment   for   any 
authorised  improvement, notwithstanding  that  a  schemo 
was  not  submitted,  as  required,  before  the  execution  of 
the  improvement  (/).     The  tenant  for  life  is  required 
to  maintain  improvements  executed  under  the  Act  (m) ; 
and  is  protected  from  impeachment  of  waste  (n)  in  re-  WaBto 
spect  of  any  stone,  clay,  sand,  or  other  substance  pro-  Jj^'^y^o, 
porly  gotten,  or  timber  properly  cut,  for  the  purpose  maintaining 
of  making  or  maintaining  any  such  improvement  (o).  j^^rove""" 
Under  the  same  Act  (p),  a  tenant  for  life  may  join  or  ""cnt. 
concur  with  any  other  person  interested  in  executing 
any  improvement  authorised  by  the  Act,  or  in  con- 
tributing to  the  cost  thereof.     In  all  other  respects,  other  im- 
improvoments  which  a  tenant  for  life  may  wish  to  proTcmcnts. 
make  must  be  paid  for  out  of  his  own  pocket  (q). 

Wh.ere  land  is  given  to  a  widow  during  her  widow-  DctcrmiimUo 
hood,  or  to  a  man  until  he  shall  become  bankrupt  (r),  *'*®  t-stutcs. 
or  for  any  other  definite  period  of  tunc  of  uncertain 
duration,  a  freehold  estate  is  conferred,  as  in  the  case  of 
a  gift  for  life  (s).    Such  estates  are  regarded  in  law  as 


{k)  Soct.  26,  Bub-ss.  2, 3  ;  atat. 
50  &  61  Vict.  c.  30.  See  Be 
Keek't  SetOemeHt,  1904,  2  Ch.  22. 

({)  Stat.  53  &  64  Vict.  c.  69 
a.  15.  See  Be  Omirod'i  SeUled 
EataU,  1892,  2  Ch.  318;  Be 
Tucker's  Settkd  EtUOes,  1895, 
2  Ch.  468;  Be  Thomas,  1900, 
1  Ch.  319  ;  Be  Partington,  1902, 
1  Ch.  711 ;  Bt.  Duwravtn's  Settled 
Estates,  1907,  2  Ch.  417. 

(m)  Stat.  46  &  46  Vict.  c.  38, 
8.28. 

(n)  AnU,  p.  118. 

(o)  Sect.  29. 

( p)  Stat.  15  &  40  Vict.  c.  38, 


il. 


(q)  Nairn  v.  Marjorihanks,  3 
Ru98.  682;  HHiotrt  v.  Cooke, 
'  Sim.  &  Stu.  662 ;  Caldeeott  v. 

town,  2  Haie,  144 ;  Uorlock  v. 
.mith,  17  Beav.  672  ;  Danne  v. 
Dunne,  7  De  Gex,  M.  &  O.  207  ; 
Dent  V.  Dent,  30  Beav.  363  ;  Be 
Leigh's  EslaU,  L.  B.  6  Ch.  887  ; 
Drake  v.  Trefusis,  L.  R.  10  Ch. 
364 ;  Be  Broadwater  EstaU,  33 
W.  B.  738;  Be  De  Teissier's 
Settled  EstaUs.  1893,  1  Ch.  153 ; 
Be  Gerard's  Settled  Estates,  !8<J3, 
3  Ch.  252  ;  Be  Montagu,  1897,  2 
Ch.  8  ;  Be  Willis.  1902,  I  Ch.  15. 

(r)  Ante,  p.  83. 

(«)  Ante,  p.  64. 


W.U.I', 
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determinable  life  estates  {t) ;  and  their  incidents  are 
generally  the  same  as  those  of  ordinary  life  estates.  A 
EmblmcuU.  difference  may  occur  in  the  right  to  take  the  emble- 
ments, that  is,  the  right  of  a  tenant  to  reap  the  crop 
that  he  has  sown,  though  he  die  or  his  estate  terminate 
before  harvest  («).  Thus,  if  a  tenant  for  life  die  before 
harvest,  liis  executors  will  be  entitled  to  the  emble- 
ments, whether  his  estate  were  absolute  or  deter- 
minable ;  and  his  assignee  or  undertenant  will  have 
the  same  right.  But  if  the  estate  should  determine 
by  the  tenant's  own  act,  as  by  the  marriage  of  a  widow 
holding  during  her  widowhood,  the  tenant  would  have 
no  right  to  emblements ;  though  the  undertenant, 
being  no  party  to  the  cesser  of  the  estate,  would  still 
bo  entitled  in  the  same  manner  as  on  the  expiration 
of  the  estate  by  death  {x).  With  respect  to  tenants  at 
rack-rent  {y),  it  Ls  now  provided  that  where  the  lease 
or  tenancy  of  any  farm  or  lands  held  by  such  a  tenant 
shall  determine  by  the  death  or  cesser  of  the  estate  of 
any  landlord  entitled  for  bis  life,  or  any  other  micertuin 
interest,  instead  of  claims  to  emblements,  the  tenant 
shall  continue  to  hold  and  occupy  such  farm  or  lauds 
until  the  expiration  of  the  then  current  year  of  his 
tenancy,  paying  a  proportionate  rent  to  the  succeeding 
owner  (s). 


'iVnantti  ut 
rui'k-ix'ut. 


A|>|Hii'ti(iii- 
iiifiit  of  ri'iit. 


By  the  common  law,  if  lands  were  let  reserving  rent 
periodically,  as  on  the  usual  quarter  days,  nothing  was 
due  from  the  lessee  imtil  the  day  when  the  rent  became 
payable  (o).  Hence,  in  old  times,  if  a  tenant  for  life 
had  let  the  lands  reserving  rent  quarterly  or  half-yearly, 
and  died  between  two  rent-days,  no  rent  was  due  from 
the  imdertenant  to  anybody  from  the  last   rent-day 

Weld,  5  B.  &  Ad.  105. 

(y)  Ante,  p.  108,  n.  (»). 

(I)  Stat.  14  &  15  Vict.  c.  25, 
8.  1 ;  Haines  v.  Welch,  L.  K.  4 
C.  P.  91. 


(0  Co.  Litt.  42  a ;  2  Black. 
C'oium.  121 ;  Be  Canin's  Settled 
Estates,  1890.  1  Ch.  324,  329. 

(u)  Sec  Wms.  Pers.  rrop.  150, 
17th  ed. 

(r)  Co.  Litt.  55  b ;  2  Black. 
Cuuim.  122 — 124  ;  Bcc  Graves  v. 


(n)  Co. 
128. 


Litt.  292  b;   3  Kcp. 
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till  the  time  of  the  decease  of  the  tenant  for  life.    But 
in  the  reign  of  King  George  II.  a  remedy  for  a  pro- 
portionate part  of  the  rent,  according  to  the  time  such 
tenant  for  life  lived,  was  given  by  Act  of  Parliament  to 
his  executors  or  administrators  (fc).    Formerly,  also, 
when  a  tenant  for  life  had  a  power  of  leasing  (c),  and 
let  the  lands  accordingly,  reserving  rent  periodically, 
his  executors  had  no  right  to  a  proportion  of  the  rent, 
in  the  event  of  his  decease  between  two  quarter  days  ; 
and,  as  rent  is  not  due  till  midnight  of  the  day  on 
which  it  is  made  payable,  if  the  tenant  for  life  had 
died  even  on  the  quarter-day,  but  before  midnight,  his 
executors  lost  the  quarter's  rent,  which  went  to  the 
person  next  entitled  (d).    But  by  the  Apportionment 
Act,  1834  (c),  the  executors  and  administrators  of  any 
tenant  for  life  who  had  granted  a  lease  since  the  passing 
of  the  Act,  might  claim  an  apportionment  of  the  rent 
from  the  person  next  entitled,  when  i'  should  become 
due.    This  Act,  however,  did  not  apply  miless  tho 
demise  was  made  by  an  mstrument  in  writing  (/). 
But  tho  Ai)portionment  Act,  1870  (j/),  now  pix)vides  A|.|iorti.m 
that  all  rents  and  other  periodical  payments,  in  tho  Jy'^'y  ^^'■' 
nature  of  income  (whether  reserved  or  made  payable 
mider  an  mstrument  hi  writuig  or  otherwise),  shall, 
like  uiterest  on  money  lent,  bo  considered  as  accruuig 
from  day  to  day,  and  shall  bo  apportiouable  in  respect 
of  time  accordingly. 

If  a  tenant  for  his  own  Ufe  assign  his  estate  to  An  catatc  jmr 
another,  the  assignee  will  become  entitled  to  an  estate  "^'^  ""• 


(6)  See  stats.  11  Geo.  II.  c.  19, 
8.  15 ;  4  &  5  WiU.  IV.  c.  22,  s.  1  ; 
£x  parte  Stnya,  1  Swanst.  337, 
and  the  learned  editor's  note. 

(c)  See  ante,  p.  119. 

(d)  Norria  v.  Harriaon,  2  Mad. 
2«8. 

(c)  Stat.  4  &  5  Will.  IV.  c.  22, 
8.  2  ;  Lock  V.  De  Burgh,  4  De  U. 
&  fci.  470  ;  Plumuter  v.  Whitekif, 
Joli.    585;    LttwcUyn   \.   Houa, 


L.  R.  2  Eq.  27. 

{/)  See  Cmhy  v.  Arnold,  1 
.1.  &  H.  U51 ;  MilU  V.  Trumper, 
L.  R.  4  Ch.  320. 

{g)  Stat.  33  &  34  Vict.  c.  35, 
s.  2 ;  Haaluck  v.  Ptdlty,  L.  R. 
19  Eq.  271  J  Votutable  v.  Gon- 
eiable,  11  Ch.  1).  081 ;  Rt  Uomll, 
1890.  1  Q.  B.  844;  hcc  JiUU  v, 
Kowhotfuim,  190U,  1  (/.  li.  710. 


]»2 


(a-iK-nil 

Ut'CU]IUUt. 


uc(.'iipaut« 


[Slutulf  of 
Frauds. 
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fur  tlio  lift*  of  tlio  foriucr.  This,  in  tho  Norinau-Fiencli, 
with  which  uur  l»w  Hiill  abounds,  is  called  an  estate  pur 
autre  vie  (h) ;  and  tho  person  for  whose  life  the  land  is 
holdeu  is  called  tho  cestui  que  vie.  An  estate  pur  autre 
vie  has  long  been  an  estate  of  freehold  (i) ;  though  in 
early  times  this  was  not  so  (&).  In  this  case,  as  well  as 
in  that  of  an  original  grant,  the  new  owner  was  formerly 
entitled  only  so  long  as  he  lived  to  enjoy  the  property, 
unless  tho  grant  were  expressly  extended  to  his  heirs  ; 
so  that,  in  case  of  the  decease  of  the  new  owner  in  the 
lifetime  of  the  cestui  que  vie,  the  land  was  left  without 
an  occupant  so  long  as  the  life  of  the  latter  continued, 
for  the  law  would  not  allow  him  to  re-enter  after  having 
parted  with  his  life  estate  (Z).  No  person  having,  there- 
fore, a  right  to  tho  property,  anybody  might  enter  on 
the  land,  and  he  that  first  entered  might  lawfully  retain 
possession  so  long  as  the  cestui  que  vie  lived  (w).  The 
person  who  had  so  entered  was  called  a  general  occupant. 
If,  however,  the  estate  had  been  granted  to  a  man  and 
his  heirs  during  the  life  of  the  cestui  que  vie,  tho  heir 
might  enter  end  hold  possession  ;  and  in  such  a  case  he 
was  called  in  law  a  special  occupant,  having  a  special 
right  of  occupation  by  the  terms  of  the  grant  (n).  To 
remedy  the  evil  occasioned  by  property  remaining 
without  an  owner,  it  was  provided  by  a  clause  in  tho 
Statute  of  Frauds  passed  in  the  reign  of  King  Charles 
II.  (o),  that  the  owner  of  an  estate  pur  autre  vie  might 
dispose  thereof  by  his  will ;  that  if  no  such  disposition 
should  be  made,  the  heir,  as  occupant,  should  be  charged 
with  the  debts  of  his  ancestor  ;  or  in  case  there  should 
be  no  special  occupant,  it  should  go  to  his  executors 
or  administrators,  and  be  subject  to  the  payment  of 

(k)  Litt.  8.  56.  &  M.  Hist.  Eng.  Law,  ii.  80. 

(»)  Litt.  B.  67.  (m)  Co.  Litt.  41  b ;   2  Black. 

(*)  Bract,  fo.   26   b,   203  a ;  (Jumm.  258. 
rieta.  fo.  Itf2,  289.  (»)  Alkiiuon  v.   Baker,  4  T. 

</)  In  very  early  times  the  law  Bep.  229. 
w<iH  otliiiwibt' ;   BHict.  fo.  27  n,  (o)  Stat.  29  C'«r.  IL  c.  3.  s.  12. 

203  a;   riota,  fo.  192,  289;   1'. 
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his  debts,  of  course  only  during  the  residue  of  tho  ltft« 
of  the  cestui  que  w>.  In  the  conntruction  of  this  enact- 
ment a  question  arose,  whether  or  not,  supposing  the 
owner  of  an  estate  pur  autre  vie  died  without  a  will,  the 
administrator  was  to  be  entitled  for  his  own  benefit, 
after  paying  the  debts  of  the  deceased.  An  explanatory 
Act  was  accordingly  passed  in  the  reign  of  King 
George  11.  (p),  by  which  the  surplus,  after  payment  of 
del)ts,  was,  in  case  of  intestacy,  made  distributable 
amongst  the  next  of  kin,  in  the  same  manner  as  personal 
estate.  By  the  Wills  Act,  1837  (5),  the  above  enact-  Modem 
ments  were  both  replaced  by  more  comprehensive  •"*"*'"*"** 
provisions  to  the  same  effect.  And  under  the  Land 
Transfer  Act,  1897  (r),  on  the  death  of  a  tenant  pur 
autre  vie,  his  estate  devolves  in  the  first  instance  upon 
his  executors  or  administrator  whether  he  have  devised 
the  same  or  not,  and  notwithstanding  that  he  leave  a 
special  occupant.  But  the  Act  does  not  disturb  tho 
beneficial  title  of  a  devisee  or  special  occupant,  who 
may,  if  the  estate  be  not  required  to  satisfy  the  deceased 
tenant's  debts  and  tefitamentarj'  or  administration 
expenses,  require  tlie  executors  or  adhuiusfiMlnr  fo 
convey  the  same  <o  liuu. 

When  one  person  has  an  estate  for  tlie  life  oiCMuique  vie 
another,  it  is  evidently  his  interest  that  the  cedui  que  *^^l,^^\  ,„  ^ 
vie  or  he  for  whose  life  the  estate  is  holden,  should  live  pr«xluiiMi. 
as  long  as  possible  ;  and,  in  the  event  of  his  decease,  a 
temptation  nught  occur  to  a  fraudulent  owner  to  con- 
ceal his  deatli.    In  order  to  prevent  any  such  fraud,  it 
is  provided,  by  an  Act  of  Queen  Anne  (s),  that  any 
person  having  any  claim  in  remainder,  reversion  or 

(s)  Stat.  6  Anne,  c.  18.  See 
Ex  parte  Orant,  6  Veo.  512; 
Ex  parte  Whalley,  4  Russ.  661 ; 
Be  /Mac,  4  My.  &  Cr.  11 ;  Be 
Lingen,  12  Sim.  104 ;  Be  Clones; 
2  Sm.  &  G.  46  ;  Be  Dennis,  7  Jur., 
N.  S.  230 ;  Be  Oiren,  10  Ch.  D. 
106  ;  Be  SUvena,  31  (Jh.  D.  32U. 


(p)  Stat.  14  Geo.  II.  c.  20,  s.  9  ; 
see  Co.  Litt.  41  b,  n.  (S). 

(q)  Stot.  7  Will.  IV.  &  1  Vict. 
0.  26,  88.  3.  6;  Be  Sheppard, 
1897,  2  Ch.  67  ;  Be  Inman,  1903, 
i  Cl>.  241. 

(r)  Stat.  60  &  61  Vict.  c.  0.1, 
Part.  I.  ;  ante,  pp.  29,  80,  87. 
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expectancy,  mny,  upon  affidavit  that  he  hath  cauRo  to 
i>olieve  that  the  cestui  que  vie  in  dead,  and  that  hw 
death  w  concealed,  obtam  an  order  from  the  Lord 
Chancellor  for  the  production  of  the  cestui  que  vie  in 
the  method  prescribed  by  the  Act ;  and  if  such  order 
be  not  complied  with,  then  the  cestui  que  vie  shall  bo 
taken  to  be  dead,  and  any  person  claiming  any  interest 
in  remainder,  or  reversion,  or  otherwise,  may  enter 
accordingly  (<). 

Quasi  pn«nii.  If  an  estate  pur  autre  vie  should  be  given  to  a  person 
and  the  heirs  of  hit  body,  a  quasi  entail,  as  it  is  called, 
will  be  created,  and  the  estate  will  descend,  during  its 
conlinuance,  in  the  same  manner  as  an  ordinary  estate 
tail.  Rut  the  owner  of  such  an  estate  in  possession 
may  bar  bis  issue,  and  all  remainders,  by  an  ordhiary 
deed  of  conveyance  (u),  without  any  inrolment  under 
the  statute  for  the  abolition  of  fines  and  recoveries. 
If  the  estate  tail  be  in  remainder  expectant  on  an 
estate  for  life,  the  concurrence  of  the  tenant  for  life 
is  necessary  to  enable  the  tenant  in  tail  to  defeat  the 
subsequent  remainders  (x). 

It  in  important  to  notice  that  all  the  powers  of  a 

tenant  for  life  under  the  Settled  Land  Act,  1882  (y), 

tenant  for  iifo  are  by  that  Act  (z)  exprossly  conferred  on  each  of  the 

,si^t*t^d*iln(l  '"Homing  persons,  when  entitled  in  possession  :— 

A(f.  1882.  (a)  A  tenant  for  years  determinable  on  life,  not 

holding  merely  under  a  lease  at  a  rent ; 

(b)  A  tenant  for  the  life  of  another,  not  holding 
merely  under  a  lease  at  a  rent  (a) ; 


PtTsons 
)tnving  tho 
powt-rs  of  a 


(()  By  8.  6  of  the  same  Act, 
tenants  pur  autre  vie  continuing 
in  possesmon  after  the  determina- 
tion of  their  estates,  without  the 
express  consent  of  the  persons 
next  entitled,  are  adjudged  to  be 
trespassers,  and  made  liable  to 
pay  the  full  value  of  the  profit« 
received  during  their  wrongifu] 
possession. 

(«)  Feame,  ('.  R.  495  *q. 


{x)  Atten  V.  Allen,2T)ni.  A  War. 
307, 324, 332  ;  Kdwarda  v.  Cham- 
pion, 3  De  Gex,  M.  &  O.  202. 

(y)  Antf,  pp.  120—120. 

(z)  Stat.  45  ft  46  Vict.  c.  38, 
s.  68,  Bub-8.  1  (iv.,  v.,  vi.,  ix.). 

(a)  This  appliea  only  to  tenants 
pur  autre  «e  holding  henpfirially 
and  not  as  trustees  ;  Re  Je-intneit 
and  Oittal'ii  Contract,  1907,  1  ("h. 
029. 
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(f)  A  tonftut  for  liis  «>wn  or  any  othor  life,  «tr  for  Tenant  pur 
years  tlotorminahio  on  life,  \vho8<»  fstjite  is  liaMf  jo  """'''''"■ 
cpase  or  bo  dcfi-iitiMl  in  any  ovcnt  ilnrinp  thut  lift'  (h), 
or  w  subject  to  a  trust  for  accumulation  of  inconir. 


In  addition  to  estates  for  life  expressly  cnnitKl  by 
tho  acts  of  tho  parties,  there  are  certam  life  interests, 
created  by  construction  and  operation  of  law,  possessed 
bv  husbands  and  wives  in  each  other's  land.  These 
interests  will  be  spoken  of  in  a  future  chapter.  There 
arc  also  certain  other  life  estates  held  by  persons 
subject  to  peculiar  laws  ;  such  as  the  life  estates  held 
by  beneficed  clergymen.  These  estates  are  exceptions 
from  the  general  law  ;  and  o  discussion  of  them,  in  an 
elementary  work  like  the  present,  woidd  tend  rather 
to  cor'  the  student  than  to  aid  him  in  his  grasp 
of  thos  .  neral  principles,  which  it  should  be  his  first 
object  to  comprehend. 

(ft)  Soo  nnle.  pp.  SH,  12ft,  1.10. 
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CHAPTEH  V. 


OF  JOINT  T1NANT8  AND   TRNANTS  IN   COMMON. 

A  OWT  of  lands  to  two  or  laoro  pemoiw  iii  joint 
tenancy  is  such  a  gift  uh  inipurtn  to  tht-ni,  with  respect 
to  all  other  pemons  than  thoniHelves,  the  properties  of 
one  single  owner.  As  between  themselves,  they  must, 
of  course,  have  separate  rights  ;  but  such  ri^b  i  ant 
equal  in  every  respect,  it  not  being  possible  for  r  •  of 
them  to  have  u  greater  interest  than  another  in  the 
The  four  uni.  Subject  of  the  tenancy.    A  joint  tenancy  is  accordinalv 

tut  of  joint        o'liLJ'i-  -v.!        11  ^O'J 

tenancy.  ^aiu  to  DO  distmguilihed  by  luiity  of  possession,  unity 
of  interest,  unity  of  tUle,  and  unity  of  tlie  time  of  the 

flr'ne**"""**  commencement  of  sucli  title  («).  Any  estate  may  Im- 
Iield  in  joint  tenancy  ;  thus,  if  lands  be  given  simply 
to  A.  and  B.  without  further  words,  they  will  become 
at  once  joint  tenants  for  life  (6).  Being  regarded,  witli 
respect  to  other  persons,  as  but  one  individual,  their 
estates  will  necessarily  continue  so  long  as  the  longer 
liver  of  them  exists.  Wliilt*  they  both  live,  as  they 
must  have  several  rights  between  themselves,  A.  will 
be  entitled  to  one  moiety  of  the  rents  and  profits  of 
the  land,  and  B.  to  the  other ;  but  after  the  decease 
of  either  of  them,  the  survivor  will  be  entitled  to  the 

Joint  u-nants  whole  during  the  residue  of  his  life.  So,  if  lands  be 
given  to  A.  and  B.  and  the  heirs  of  their  two  bodies  ; 
here,  if  A.  and  B.  be  persons  who  may  possibly  inter- 
marry, they  will  have  an  estate  in  special  tail,  descendible 
only  to  the  heirs  of  their  two  bodies  (c) :  so  long  as 


(a)  2  Llack.  Cumin.  ISO. 
(6)  Litt.  8.   283 ;    Com.   Dig. 
tif.    Estates   (K.    1);    sw   iintf. 


p.  112. 

(c)  Co.  Utt.  20  b,  25  i) ;  Bac. 
Abr.  tit.  Joint  Tenants  ((i). 
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IIh'V  iMitli  livr.  th.y  will  Iw  ••ittill.-d  t«»  the  n'nts  aiul 
HwfitH  ill  ••i|iiiil  ahar.  H  ;  after  the  dect-aHe  of  either,  the 
Hurvivor  will  be  entitled  for  hfe  to  the  wholo  ;  »nd,  on 
the  deceu8«  of  Huch  Hiirvivor,  the  heir  of  their  bodies, 
in  cuH<!  they  should  Imvo  intermarried,  will  succeed  bj' 
descent,  in  the  Haiiie  nmnner  as  if  both  A.  and  B.  had 
Ixen  but  oiui  ancestor,    if,  however,  A.  and  B.  be 
perHons  who  caimot  at  any  tiine  lawfully  intennarry, 
aH,  if  they  bo  brother  and  sifter,  or  both  males,  or 
both  females,  a  gift  to  them  ar  d  the  heirs  of  their  two 
iMxIies  will  receive  a  somewhat  ditTen«nt  constmction. 
Ho  long  as  it  is  possible  for  a  unity  of  interest  to  con- 
tinue, the  law  v.ill  carry  it  into  eJlect :  A.  and  B.  will 
accordingly  be  regarded  as  one  person,  and  will  Iw 
entitled  jointly  during  their  lives.    While  they  both 
live  their  rights  will  be  equal ;  and,  on  the  death  of 
either,  the  survivor  will  take  the  whole  so  long  as  lu* 
may  live.    But,  as  th(»y  cannot  intermarry,  it  is  not 
l)0ssible  that  any  one  person  should  Ih)  heir  of  both 
tlieir  bodies  :  on  the  decease  of  the  survivor,  the  law, 
therefore,  hi  order  to  conform  as  nearly  as  possible 
to  the  manifest  inteiii,,  that  the  heir  of  the  body  of 
each  of  them  should  inherit,  is  obliged  to  sever  the 
tenancy  and  divide  the  inheritance  l>etween  the  heir 
of  the  body  of  A.,  and  the  heir  of  the  body  of  B.    Each 
lieir  will  accordingly  bo  entitled  to  a  moiety  of  the 
rents  and  profits,  as  tenant  hi  tail  of  such  moiety. 
The  heirs  will  now  hold  in  u  manner  denominated 
tenancy   in   common ;    instead   of   both   having  the 
whole,  each  will  have  an  undivided  half,  and  no  further 
rigiit  of  survivorship  will  r  uain  (<i). 

An  estate  in  fee  simple  may  also  be  given  to  two  or  Joint  tenant 
more  persoas  as  joint  tenants.    The  unity  of  this  kind  '"  ''*' 
of  tenure  is  remarkably  .shown  by  the  words  which  are 
made  use  of  to  create  a  joint  tenancy  in  fee  simple. 

(</)  Litt.  8.  28;J.     Sec  Jle  TivcrUm  Marktt  Act,  20  Uoiiv.  ;i74. 
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TnisU^es  are 
nlwuj'M  inmlo 
jiiiiit  tenants 


The  lan.ls  intended  to  be  given  to  joint  tenants  in  fee 
simple  are  limited  to  them  and  their  heirs,  or  to  them, 
their  heirs  and  assigns  (c),  although  a.e  heirs  of  one  of 
them  only  will  succeed  to  the  inheritance,  provided  the 
joint  tenancy  be  allowed  to  continue  :  thus,  if  lands  be 
given  to  A.,  B.  and  C.  and  their  heirs,  A.,  B.  and  C. 
will  together  be  regarded  as  one  person ;  and,  when 
they  are  all  dead,  but  not  before,  the  lands  will  descend 
to  the  heirs  of  the  artificial  person  (so  to  speak)  named 
in  the  gift.  The  survivor  of  the  three,  who  together 
compose  the  tenant,  will,  after  the  decease  of  his  com- 
panions, become  entitled  to  the  whole  lands  (/ ).  While 
tliev  all  lived  each  had  the  whole  ;  when  any  die,  the 
survivor  or  sHr\ivors  can  have  no  more.  Tiic  heir  of 
the  survivor  i^,  therefore,  the  person  who  alone  will  bt> 
entitled  to  inherit,  to  the  entire  exclusion  of  the  heirs 
«»f  those  who  may  have  previously  died  {(f).  A  joint 
tenancy  in  fee  simple  is  far  more  usual  tlian  a  joint 
ter-ancy  for  life  or  in  tail.  Its  jmacipal  use  in  practice 
is  for  tlie  purpose  of  vesting  estates  in  trustees,  who, 
as  we  shall  see,  are  persons  entrusted  with  the  legal 
ownership  of  lands  for  the  benefit  of  others  (/t).  Such 
persons  are  invariably  made  joint  tenants.  On  tlio 
decease  of  one  of  them,  the  whole  estate  then  vests  at 
once  in  the  survivors  or  survivor  of  them,  without 
(If^volving  on  the  heir  at  law  of  tlie  deceased  trustee, 
and  without  ])eing  affected  by  any  disposition  which 
lie  may  have  made  by  his  will ;  for  joint  tenants  are 
inca]»rtble  of  devising  tlieir  respective  shares  by  will  (*) ; 
they  are  not  regarded  as  having  any  separates  interests 
except  as  between  or  amongst  themselves,  whilst  two 
ar  more  of  them  are  living.     Trustees,  therefore,  whose 


{f)  Hac.  Abr.  tit.  Joint  Ten- 
ants (A) ;  Co.  Litt.  184  a. 

(/)  Litt.  s.  280.  Any  joint 
tenant  taking  a  beneficial  interest 
l>y  survivorship  is  now  liaWo  to 
.succession  duty  and  estate  duty  ; 


stata.  10  &  17  Vict.  c.  n],  a.  ."J ; 
57  &  68  Vict.  c.  30,  ss.  J,  2  ;  see 
the  end  of  Oh.  x. 
ig)  Litt.  vhi  sup. 

(h)  St>e  jmsf,  eh.  vii. 

(i)  Litt.  H.  287  ;   Perk.  s.  WKK 
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only  interest  is  that  of  tJio  porsoas  for  whom  thoy  liold 
!n  trust,  are  properly  mailo  joint  tenants.  As  a  rule, 
the  survivor  of  several  joint  tenants  in  fee  simple  may 
devise  the  land,  as  well  as  allow  it  to  descend  to  his 
heir.  But,  if  such  survivor  he  a  trustee  of  the  land, 
on  his  death  after  the  year  1881,  his  estate  will  vest 
in  his  personal  representatives,  notwithstanding  any 
testamentary  disposition  he  may  make  (k).  The  Land 
'J'ransfer  Act,  1897  (i),  does  not  affect  the  right  of  a 
joint  tenant  surviving  his  companions  to  succeed  to 
tluf  whole  estate  given  to  the  joint  tenants  in  the 
lands.  But  when  the  whole  estate  has  hecome  vested 
hy  survivoiship  in  the  longest  liver  of  them,  it  will 
devolve  upon  his  death  according  to  the  provisions  of 
the  Act,  and  will  therefore  vest  in  the  first  instance  in 
liis  execiitors  or  administrator.  If,  however,  he  weie 
entitled  for  his  own  use  and  not  as  trustee  for  others, 
his  heir  or  devisee  will  have  the  same  beneficial  int*M'est 
in  the  lands,  and  the  same  right  to  require  them  to  he 
conveyed  to  him,  as  if  the  whole  estate  had  been 
originally  granted  to  the  last  surviving  joint  tenant 
alone  (m). 

As  joint  tenants  together  compose  but  one  owner, 
it  follows,  as  we  have  already  observed,  tb.at  the  estate 
of  each  must  arise  at  the  same  time  (n) ;  so  that  if  A. 
and  B.  are  to  be  joint  tenants  of  lands,  A.  cannot  take 
his  share  first,  and  then  B.  come  in  after  him.  To  this  Exception  <o 
rule,  however,  an  exception  has  been  made  in  favour  ""'  ^  "  ""*'* 
of  conveyances  taking  effect  l)y  virtue  of  the  Statute  of 
Uses,  to  be  hereafter  explained  ;  for  it  has  been  held 
that  joint  tenants  under  this  statute  may  titke  their 
shares  at  different  times  (o) ;  and  the  exception  appeals 

2  Black. 


(Ic)  Stat.  44  &  45  Vict.  c.  41, 
B.  30. 

{I)  Stat.  60  &  01  Vict.  c.  0.'), 
Part  I.,  ante,  pp.  2!>,  57,  75.  85. 
80,  110,  133. 

(m)  Ante,  p.  138. 


(n)  Co.  Litt.  188  a 
Comm.  181. 

(o)  13  Rep.  5C  ;  Pollexf.  373  ; 
Bac.  Abr.  Joint  Tenants  (1)) : 
(!ill).    Uses,  71   (135,  n.   10,  3rii 

C.I.). 
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A  release 
the  proper 
form  of 
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also  to  extend  to  estates  created  by  will  (p).  A  further 
consequence  of  the  unity  of  joint  tenants  is  seen  in 
the  fact,  that  if  one  of  them  should  wish  to  dispose  of 
his  interest  in  favour  of  any  of  his  companions,  he  may 
not  make  use  of  any  mode  of  disposition  operating 
merely  as  a  conveyance  of  lands  from  one  stranger  to 
another.  The  legal  possession  or  seisin  of  the  whole 
of  the  lands  belongs  to  each  one  of  the  joint  tenants  of 
an  estate  of  freehold ;  no  delivery  can,  therefore,  be 
made  to  him  of  that  which  he  already  has.  The 
proper  form  of  assurance  ')etween  joint  tenants  is, 
accordingly,  a  release  by  leed  (q),  and  this  release 
tenm^s"  ^**'"*  Operates  rather  as  an  extinguishment  of  right  than  as 
a  conveyance  ;  for  the  whole  estate  is  already  supposed 
to  be  vested  in  each  joint  tenant,  as  well  as  his  own 
proportion.  And  in  the  Norman-French,  with  which 
our  law  abounds,  two  persons  holding  land  in  joint 
tenancy  are  said  to  be  seised  jjcr  mie  et  per  tout  (r). 

A  joint  The  incidents  of  a  joint  tenancy,  above  referred  to, 

{^TwreT^  ^^^^  '^^y  ^°  ^o°g  ^^  *he  joint  tenancy  exists.  It  is  in 
the  power  of  any  one  of  the  joint  tenants  to  sever  the 
tenancy ;  for  each  joint  tenant  possesses  an  absolute 
power  to  dupose,  in  hi*  lifetime,  of  his  own  share  of  tlio 
lands,  by  which  means  he  destroys  the  joint  tenancy  (s). 
Thus,  if  there  be  three  joint  tenants  of  lands  in  ft^o 
simple,  any  one  of  them  may,  b>  any  of  the  usual 
modes  of  alienation,  dispose  during  his  lifetime,  though 
not  by  will,  of  an  equal  undivided  third  part  of  the 


(p)  2  Jarm.  Wills,  1788,  1789, 
6th  ed. ;  Oaies  d.  Hatterky  v. 
Jackson,  2  Str.  1172;  Feame, 
C.  B.  313 ;  Bridge  v.  YaUs.  12 
Sim.  646 ;  Kenworthy  v.  Ward, 
11     Hare,    196;     M'Oregor    v. 

*  Wankniptty  M'Oregor,  1  De  G.  F.  &  J.  73. 

of  joint  (q)  Co.   Litt.    169   a,    187   a  ; 

tenant.  Bac.  Abr.  Joint  Tenants  (I)  2,  3  ; 

2  Prest.  Abst.  61.  But  a  grant 
would  operate  as  a  release ; 
C/ieaiti  V.  WiWtH,  2  Wms.  Saund. 


OGa. 

(r)  Litt.  s.  288. 

(«)  Co.  Litt.  186  a  ;  CaidwM  v. 
FeUowea,  L.  R.  9  £q.  410.  Joi  iit 
tenancy  may  also  be  severed  by 
operation  of  law,  as  upon  the 
*  bankruptcy  of  a  joint  tenant ; 
Thomaaon  v.  Frere,  10  East,  418, 
425 ;  Burt  v.  MouU,  1  C.  &  M. 
525,  530  ;  Morgan  v.  Marquis,  !( 
Ex.  145,  147—8;  Re  Butlers 
Trusts,  38  t'h.  D.  2m. 
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whole  inheritance.  But  should  he  die  without  having 
made  such  disposition,  each  one  of  the  remaining  two 
will  have  a  similar  right  in  his  lifetime  to  dispose  of 
an  undivided  moiety  of  the  whole.  Prom  the  moment 
of  severance,  the  unity  of  interest  and  title  is  destroyed, 
and  nothing  is  left  but  the  unity  of  possession;  the 
share  which  has  been  disposed  of  is  at  once  discharged 
from  the  rights  and  incidents  of  joint  tenancy,  and 
becomes  the  subject  of  a  tenancy  in  common.  Thus, 
if  there  be  three  joint  tenants,  and  any  one  of  them 
should  exercise  his  power  of  disposition  in  favour  of  a 
stranger,  such  stranger  will  then  hold  one  undivided 
tiiird  part  of  the  lands,  as  tenant  in  common  with  the 
r  maining  two. 

Tenants  in  common  are  such  as  have  a  unity  of  Tenants  in 
possossi'fi,  but  a  distinct  and  several  title  to  their '^'""'"''"• 
shares  ^  .  The  shares  in  which  tenants  in  common 
hold  are  by  no  meaas  necessarily  equal.  Thus,  one 
tenant  in  common  may  be  entitled  to  one-third,  or 
one-fifth,  or  any  other  proportion  of  the  profits  of  the 
land,  and  the  other  tenant  or  tenants  in  common  to  the 
residue.  So,  one  tenant  in  common  may  have  but  a 
life  or  other  limited  interest  in  his  shar(>,  another  may 
be  seised  in  fee  of  his,  and  the  owners  of  another 
undivided  share  may  be  joint  tenants  as  between  them- 
selves, whilst  as  to  the  others  they  are  tenants  in 
common.  Between  a  joint  tenancy  and  tenancy  in 
common,  the  only  similarity  that  exists  is  therefore  the 
unity  of  possession.  A  tenant  in  common  is,  as  to  his 
own  undivided  share,  precisely  in  the  position  of  the 
owner  of  an  entire  and  separate  estate. 

When  the  rights  of  parties  are  distinct,  that  is,  for 

instance,  when  they  are  not  all  trustees  for  one  and  the 

same  purpose,  l)utli  a  joint  tenancy  and  a  tenancy  in 

common  are  iucouvenient  methods  for  the  enjoyment  of 

it)  Litt.  8.  2!>2  ;  2  iSlack.  (Joinra.  191. 
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property.     Of  the  two  a  tenancy  in  common  is  no  doubt 
preferable  ;  inasmuch  as  a  certain  possession  of  a  gi\  en 
share  is  preferable  to  a  similar  chance  of  getting  or 
losing  the  whole,  according  as  the  tenant  may  or  may 
Holding  land  not  survive  his  companions.    But  the  enjoyment  of 
m  severalty,    j^^^j^j^  jj^  severalty,  or  as  a  single  owner,  is  far  more 
beneficial  than  either  of  the  above  modes.    Accordingly 
it  is  in  the  power  of  any  joint  tenant  or  tenant  in 
common  to  compel  his  companions  to  etfect  a  partition 
between  themselves,  according   to   the  value  of   the 
shares.    This  partition  was  formerly  enforced  by  u  writ 
oi  partition,  granted  by  virtue  of  statutes  passed  in  the 
reign  of  Henry  VIII.  (u).    Before  this  reign,  as  joint 
tenants  4.1,  ..  "tenants  in  common  always  become  such  by 
then-  own  act  and  agreement,  they  were  without  any 
remedy,  unless  they  all  agreed  to  the  partition.     In 
modern  times  it  was  found  more  convenient  to  resort 
to  the  jurisdiction,  which  the  Court  of  Chancery  had 
acquired,  to  compel  the  partition  of  estates  (x) ;  ami  in 
1833  (y)  the  old  writ  of  partition,  which  had  alreuily 
bocomo  obsolete,  was  abolished.     Since  1875,  this  juris- 
diction  has  been  exi-rcisable  in  the  Chancery  Division 
of  the  High  Court  of  Justice  (z).     Whether  the  partition 
be  ell'ected  through  the  agency  of  the  Court,  or  by  the 
mere  private  agreement  of  the  partii-s,  mutual  con- 
veyances of  their  respective  undivided  shares  must  be 
made,  in  order  to  carry  the  partition  into  complete 
effect  (o).     With  respect  to  jomt  tenants,  these  con- 
veyances ought,  as  we  have  seen,  to  be  in  the  form  of 

}  .    32 


•  !>■  Court  of 
C'liuucgry. 


|-.y  lligli 
Ciiiirt  of 
Justicr. 


(u)  31   Hen.   VIII. 
Hen.  Vlll.  c.  32. 

(x)  See  Manners  v.  Charlta- 
tcorth,  1  My.  &  K.  330 ;  Select 
Cases  m  Chancery,  Selden 
Society,  vol.  x.  12tt— 131. 

(y)  Stat.  3  &  4  WiU.  IV.  c.  27, 
8.30. 

(3)  Stata.  30  &  37  Vict.  c.  W, 
bs.  10,  17.  34  ;  37  &  38  Vict.  u. 
83.  See  Muijfair  Properli/  Cu.  v, 
Jv,\ii>ilvii,  18"J4,  I  Ch.  008. 


(o)  Attorney-General  v.  Hamil- 
ton, 1  Madd.  214.  If  any  of  the 
parties  entitled  should  be  infants 
or  lunatics,  and  so  unable  to 
execute  a  conveyance,  an  order 
may  be  made  vesting  their  shares 
in  such  persons  as  shall  be 
dincted;  stat.  56  &  57  Viit. 
f.  53,  ss.  20  (ii),  31  (replacing 
13  &  14  Vict.  c.  60,  Bs.  7,  30  ; 
.53  Vict.  c.  5,  s.  135). 


OK   JOINT    TfcNANTS    AM)    TENANTh    IN    COMMON. 


IW 


ivleasfs ;    but  tt'imnts  in  common,  having  se^  aiato 

titles,  mast  luako  mutual  conveyances,  as  between 

strangers ;   and  by  a  modern  statute  it  is  provided, 

that  a  partition  shall  be  void  at  law,  unless  made  by 

deed  (6).     By  the  Settled  Land  Act,  1882  (c),  the  tenant 

for  life  under  a  settlement  of  an  undivided  share  of 

land  is  empowered  to  concur  in  making  partition  of 

the  entirety,  and  to  convey  the  land  given  on  partition 

for  all  the  estate,  which  is  tlie  subject  of  the  settlement, 

in  the  manner  requisiti'  for  giving  effect  to  the  partition. 

Another  very  convenient  mode  of  effecting  a  partition  Partition  \>y 

is  by  application  to  the  Board  of    Agriculture  and  ^^.jfyri. 

Fisheries,  who  are  empowered  by  the  Inclosure  Acts  i*"tl  •fisheries. 

to  make  orders  for  the  partition  and  exchange  of  lands 

and  other  hereditaments,  which  orders  are  effectual 

without  any  further  conveyance  or  release  (d). 

The  jurisdiction  of  tlie  Court  of  Chancery  with  i'.uiitiou 
regard  to  partition  (now  exercisable,  as  we  ha\'e  seen,  *  ^^'  ""''*■ 
in  the  Chancery  Division)  was  extended  by  the  Parti- 
tion Act,  18G8  (e).  By  this  Act  the  Court  is  empowered 
to  direct  a  sale  of  the  jiroperty  instead  of  a  i»arti.tion, 
whenever  a  sale  and  distribution  of  the  proceeds 
appears  to  the  Court  to  be  more  benelicial  to  the  parties 
interested  (/).  If  the  parties  interested  to  the  extent 
of  a  moiety  or  upwards  request  a  sale,  the  Court  skill, 


(6)  Stat.  8  &  9  Vict.  e.  106, 
s.  3,  repealing  stet.  7  &  8  Vict, 
c.  76, 8.  3,  to  the  same  effect. 

(c)  Stat.  45  &  46  Vict.  c.  38, 
8S.  3,  20. 

(d)  These  powera  were  first 
given  to  the  Indusuro  (jonimis- 
Hioners  (in  1882  styled  the  Lund 
Commissioners),  and  were  trans- 
fen^  in  188!)  to  the  Board  of 
Agriculture,  styled  since  Ist  Oct., 
l'J03,  the  Board  of  Agriculture 
and  Fisheries.  See  stats.  8  &  9 
Vict.  c.  118,  ss.  147,  150  ;  9  &  10 
Vict.  c.  70,  St.  9,  10,  11  ;  10  & 
11  Vi.t,  .,  in.ss.  4.  <J:  II  &  12 
Vict.  c.  99,  ss.  13,  14;   12  &  13 


Vict.  c.  83.  ss.  7,  1 1  ;  15  & 
16  Vict.  c.  79,  88.  31,  32  ;  17  &  18 
Vict.  c.  97,  8.  5  ;  20&21  Vict.  c. 
31,  88.  1—11;  21  &  22  Vict, 
c.  53  ;  22  &  23  Vict.  c.  43,  ss.  10, 
11;  39  &  40  Vict.  c.  56,  s.  33; 
45  &  46  Vict.  c.  38,  s.  48  ;  52  &  53 
Vi(  t.  c.  30.  s.  2 ;  3  Edw.  VII. 
c.  31,ss.  1  (I),  3(2). 

(e)  Stat.  31  &  32  Vict.  c.  40, 
amended  by  39  &  40  Vict.  c.  17. 
Sect.  12  of  the  former  A't  gave 
jurisdiction  to  the  County  Courts 
in  suits  for  partition  of  I'loiierty 
nut  above  £500  in  value. 

f/}  SUtt.  :U  &  3i  Vift.  I  40, 
s.  3. 


Ml 


OF   t'OItl'UHljAIj    HKHKUITAMKNTH. 


unk'ss  it  sees  good  rctison  to  tlic  contrary,  direct  a  sulo 
of  the  i)roperty  uccordingly  (<f).  And  if  any  party 
interested  requests  a  sale  the  Court  may,  if  it  thinks 
fit,  unless  the  other  parties  interested  or  some  of  theni 
undertake  to  purcliase  the  share  of  the  party  recpiesting 
a  sale,  durect  a  sale  of  the  property  (A).  This  alteration 
of  the  law,  which  was  some  time  since  suggested 
hy  the  late  author  (i),  has  effected  a  substantial 
improvement. 


ig)  Sect.  4 ;  Wilkinson  y. 
Jabems,  L.  R.  16  Eq.  14 ;  Porter 
V.  Lopes,  7  Ch.  D.  358. 

(A)  Sect.  6 ;  see  Wittiams  v. 
Games,  L.  R.  10  Ch.  204 ;  Pitt  v. 


Jones,  6  App.  Caa.  6fil  ;  Richard- 
son V.  Feary,  30  Ch.  P.  46. 

(i)  Eosay  on  RcmI  Asaeto,  p. 
120.  ' 


(    I4r.    ) 


CHAPTKR  VI. 

OP  TIIR   CONVRYANCR   OF  A   FRRRnOT,DINO   AT 
COMMON   r,A\V 

Lkt  us  now  turn  our  atUmthn  to  tho  moans  of  P«rm 
convoying  a   fr..lu,hli„«  („)   of  lun.l-wlu.t  Z  U 'l"'^ '- U. 
roqmres  to  olTect  a  vuli.l  transfer  fron.  on.  person  to  ^SL 
another  of  an  .state  of  freehoM  (b).    This  has  always 
heen  and  strH  is  a  fomml  nmffer ;  niero  expression  'of 
i.itention  will  not  sufJico  t.,  transfer  fr.eh..l.l  property 
at  law  unless  the  requisitf.  fonns  he  ,iuly  (.hservn]  M 
-Ihese  forms  are  not  the  san.e  now  as' they  were  in 
farher  times.     ]iy  the  con.m„„  hiw  deliyery  of  posse^-- 
sion  was  principally  necessarj-  to  c-fTect  the  conyeyanee 
of  a  freehold:    while  at  tho  present  day  the 'chief 
requisite  is  a  deed  (d).    But  no  one  can  hope  to  exercise 
the  modem  conveyancmg  art  with  understanding  wiJh- 
out  some  knowledge  of  tho  early  law.    For  the  whole 
modem  law  of  real  property  is  nothing  but  a  tangle  of 
heterogeneous  devices  for  escaping  the  effect  of  tho 
common  law  rules  regarding  land.    And  it  will  yield 
up  its  reason  to  no  one,  who  lacks  the  patience  to  Lam 
its  history     I  would  therefore  entreat  the  student  to 
lay  aside  the  notion,  that  the  study  ol  what  is  obsolete  in 
practice  must  necessarily  be  waste  of  time,  and  will  beg 
hun  agam  to  consider  with  me  tho  law  of  bygone  days! 
By  the  .  .mmon  law  a  freeholding  of  land  was  chiefly 

(6)  i;:!::  ?:  S.  ^.i-*-  ^  r-  i«  ^q.  ^o ; 

(c    Bracllfo.  39  b;    Litt.  «.      K  8^77^-   "^^"f^^'   1903,    1 

8  iteav.  201:212;    Woo^y.       JV^^^-  8  &  9  Vict.  c.   lOO. 
VharnUy,  2»  Heav.  »(i ;  Waniner      '  '  ~"  ' 

1(, 


HA 


OP  ronronr.Ai.  heukditaments. 


Feoffment 
with  livery 
of  Heixin. 


Writing 

formerly 

nnnerexwiry. 


Livery  in 
ileed. 


transforablo  by  jeoffmeni  with  livery  of  seuin ;  that  is, 
by  the  gift  of  a  freeliold  estate  in  the  land,  coupled  with 
formal  deliver}-  of  possession.  Feoffment  is  properly  the 
gift  of  afiij  oxjce  (e) ;  such  as  was  usually  conferred  in 
the  days  of  subinfeudation  (/) :    but  the  word  came 
to  bo  applied  to  the  gift  of  any  freehold  estate  {g). 
Seisin,  as  we  have  seen,  originally  meant  any  kind  of 
possession,  but  was  not  afterwards  used  to  denote  any 
but  freehold  possession — the  possession  recoverable  in 
real  or  mixed  actions  (/t).    At  common  law  a  feoffment 
need  not  have  been  put  into  writing  ;  it  was  sufticient 
to  express  the  gift  by  word  of  mouth  (i) ;  but  forninl 
livery  of  seisin  was  absolutely  necessary  to  perfect  the 
gift  (fc).    Tliia  was  of  two  kinds  :   livtry  in  deed  and 
livt-ry  in  law.    Livery  in  deed  was  performed  on  the 
land  to  bo  conveyed  by  the  person  makmg  the  feoffment 
(called  the  feoffor)  er  pressing  by  appropriate  act  (/)  and 
words,  or  words  alone,  his  intention  to  deliver  seisin 
of  the  land  to  the  feoffee,  or  person  to  be  enfeoffed,  and 
yielding  up  vacant  possession  thereof  accordingly  (w). 
And  it  was  requisite,  in  order  1j  secure  the  delivery 
of  vacant  possession  to  the  feoffee,  that  all  persons  who 
had  any  estate  or  possession  in  the  land,  of  which  seisin 
was  delivered,  should  either  join  in  or  consent  to  making 
the  livery,  or  be  absent  from  the  jt remises  (n).    If  a 
feoffment  were  made  of  different  lands  lying  scattered 
in  the  same  county  (as  was  usually  the  case  in  the  days 
of  common  fields  (o)),  livery  of  seisin  of  any  parcel  in 
the  name  of  the  rest  was  sufficient  for  all,  if  all  were  m 


(«)  Ante,  p.  19. 

(  f )  AnU,  p.  38. 
)  Litt.  8.  57  ;   Co.  Litt.  9  a  ; 
P.  &  M.  Hist.  Tig.  Law,  ii.  82. 

(A)  Ante,  p.  bvJ. 

(i)  Bract,  fu.  33  b;  Litt.  as. 
214—217. 

(k)  CJlanv.  vii.  1  ;  Bract,  fo. 
38,  39  b  ;  Litt.  ss.  69,  00,  (Hi. 
Melts  eiitiy  by  a  ffoifee  was  iii- 
bufticient ;  Litt.  k  7U. 


(I)  Such  as  the  delivery  of  the 
hasp  of  the  door,  or  a  twig,  or  a 
turf. 

(rn)  Bract,  fo.  39  b  tt  teg. ; 
Co.  Litt.  48  a,  49  b. 

(n)  Bract,  fo.  39  b,  40  b,  41  b, 
42,  49,  50:  Shep.  Touch.  213; 
Doe d.  Reedy.  Taylor,  5  B.  &  Ad. 
.'575. 

(o)  Antr,  p.  11  ;  see  Bract,  fo. 
40  a,  42  b. 
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tho  complete  possi'HHioa  of  the  same  foolTor ;    but  if 
they  ^vero  in  soverol  comitios,  there  must  have  been 
as  niiiny  livcri.-s  as  tliero  were  counties  (p).    For  if  tho 
titltt  to  these!  lands  HJioulil  come  to  be  disputed,  thero 
must  have  bct-n  as  many  trials  as  tliero  were  counties  ; 
and  the  jury  of  one  county  nni  not  considered  judges 
of  the  notoriety  of  a  fact  in  another  {q).    Livery  in  law  Lirery  in  law. 
was  made,  not  on  tho  land,  but  in  sight  of  it  only,  by 
the  feoffor  tellmg  the  feoffee  to  enter  and  take  posses- 
sion.   If  tho  feoffee  entered  accordingly  in  the  lifetime 
of  tho  feoffor,  this  was  a  good  feoffment ;  but  if  either 
tlie  feoffor  or  feoffee  died  before  entry,  the  livery  was 
void  (r).    Tills  livery  was  good,  although  tho  land  lay 
iu  another  county  (s) ;    but  it  required  always  to  bo 
made  between  the  parties  themselves,  and  could  not 
be  deputed  to  an  attorney,  as  might  livery  in  deed  (<). 
The  word  give  was  the  apt  and  technical  term  to  beThewonlff,v 
employed  in  a  feoffment  (u) ;  its  use  arose  in  those  *** ''^ '"**'• 
times  when  gifts  from  feudal  lords  to  their  tenants  were 
the  conveyances  principally  employed. 

Besides  livery  of  seisin,  it  was  necessary,  whether  a  The  estate 
feoffment  were  made  with  or  without  writing,  that  the  **''*"  *"""* ''» 
estate  to  be  taken  by  the  feoffee  should  be  marked  out,  oHimiM"' 
or  limited,  as  it  is  called ;  iha*,  is,  that  the  extent  of 
the  feoffee's  interest  should  be  ascertained   by  the 
proper  technical  words.    Thus,  if  it  were  intended  to 
convey  an  estate  of  inheritance  to  the  feoffee,  it  was 
essential  that  the  gift  should  be  made  to  him  and  his 
heirs,  or  to  him  and  the  heirs  of  his  body,  according  as  it 
were  desired  to  limit  an  estate  in  fee  simple  or  fee  tail  (x). 

(p)  Litt.  8.  61.  But  a  manor, 
the  site  of  which  extended  into 
two  counties,  appeaw  to  have 
been  an  exception  to  this  rule  ; 
for  it  was  but  as  one  thing  for 
the  purpose  of  a  feoffment ;  Per- 
kins, sect.  227.  See,  however, 
Hale's  JIS.,  Co.  Litt.  50  a,  n.  (2) 

(?)  Co.  Litt.  .TO  a  ;    2  Black. 


Coram.  315. 

(r)  Co.  Litt.  48  1) ;  2  Black. 
Comni.  3 IB. 

(»)  Co.  Litt.  48  b. 

(«)  Co.  Litt.  52  b. 

(")  (.V).  Litt.  9  a ;  2  Black. 
Comm.  310. 

U)  Litt.  «.  1. 
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h\  the  latter  curo  words  of  procreation,  such  as  "  of 
his  body,"  were  necessary,  us  well  as  the  words  of 
inheritance  (heirs) ;  for  a  gift  to  a  man  and  bis  beirn 
male  conferred  on  liini  an  estate  in  fee  simple  and  not 
in  tail,  there  being  no  words  tu  ascertain  the  body  out 
of  which  such  heir  should  issue  ;  and  an  estate  in  lands 
descendible  to  collateral  male  heirs  only,  in  entire 
exclusion  of  females,  is  unknown  to  the  English  law  {y). 
If  the  land  were  given  to  the  feoffee  sunply,  without 
further  words,  wo  have  seen  thut  ho  would  take  an 
estate  for  his  life  only  («).  And  the  same  result  would 
follow  if  it  were  attempted  to  confer  on  him  a  larger 
estate  without  using  the  proper  technical  words.  Tlnw, 
if  lands  were  given  to  a  man  to  have  and  to  hold  to 
him  for  ever  or  to  him  and  his  assigns  for  ever,  he  had 
but  an  estate  for  life  for  want  of  the  word  heirs  (a). 
For  the  same  reason  a  gift  to  a  man  and  his  seed,  or 
to  him  and  his  offspring,  or  to  him  and  tJie  issue  of  his 
body,  would  only  confer  upon  him  a  life  estate  and  not 
an  estate  tail(b).  This  necessity  of  using  the  word 
heirs  to  mark  out  or  limit  an  estate  in  fee  seems  to  have 
been  derived  from  the  times  before  the  alienation  of 
land  was  freely  permitted,  when  the  tenant's  heir  was 
the  only  person  who  could  succeed  to  his  estate  (c). 
As  we  have  seen,  a  gift  of  land  would  then  confer  no 
fee,  unless  an  intention  were  expressed  that  the  donee's 
heir  should  succeed  him  (d).  And  though  tenants  in 
fee  simple  were  afterwards  enabled  t  dispose  of  their 
lands  so  as  to  defeat  the  expectation  of  their  heirs,  the 
liberty  so  gained  was  treated  as  incident  to  their 
estates  (e).  So  that  what  remained  essential,  on  the 
gift  of  a  fee  simple,  was  to  use  apt  words  to  confer  an 


(y)  Litt.  s.  31 ;  Co.  Litt.  20  b, 
27;  2  Black.  Comm.  114,  115; 
Doe  ;1.  Brune  v.  Martyn,  8  B.  &  C. 
497. 

[z)  Anlr,^.  112. 

(u)  liitt.  H.  1. 


(6)  Co.    Litt.    20 :     2    Black. 
Comm.  115. 

(c)  Ante,  pp.  19,  23,  (Mi— 7ti. 

(d)  ArOe,^.  113. 

je)  AnU,  pp.  08—70. 
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herediU.ry  estate,  to  which  tho  law  would  annex  tho 
power  of  ahenation.  lJ„t  it  was  not  necesflarv,  after 
tho  statute  of  Quia  Emptores,  vxpres^ly  to  confer  an 
assufrmble  estate  (/).  And  thouKh  in  later  times  it 
xcanio  a  common  form  ♦«  convey  land  to  a  purchaser, 
to  hold  to  hun  his  heirs  .nd  assigns  Jor  ever  (g),  yot  the 
word  heirs  ailone  gave  him  a  fee  simple,  of  which  th- 
law  enabled  him  to  dispose  ;  and  the  remaining  words 
and  assigns  Jor  ever  had  no  conveyancing  virtue  at  all ; 
but  wem  merely  declaratory  of  that  power  of  alienation 
which  the  purchaserwould  have  possessed  without  them. 

The  delivery  of  possession  which  always  took  place  A  fooff.acnt 
m  a  feolTment,  rendered  it  an  assurance  of  great  power  •  °"«''* '"''"' 
for  the  law  permits  one  who  has  obtained  actual  posses-  "'^'^C 
siou  of  land,  to  maintain  it  against  aU  others,  except  ''"'"«• 
those  who  may  lawfuUy  claim  the  land  under  a  prior 
title  (A).    If,  therefore,  a  person  should  have  made  a 
feoffment  to  another  of  an  estate  in  fee  simple,  or  of 
any  other  estate,  not  warranted  by  his  own  interest  in 
tho  lands,  such  a  feoffment  would  have  operated  (as  it 
was  said)  by  wrong.    That  is  to  say,  it  would  have 
conferred  ..n  the  feoffee  the  whole  estate  limited  by  tho 
feoffment,  and  woidd  have  enabled  hun  to  maintam 
ho  seism  actuaUy  deUvered  to  him  against  aU,  but 
those  whoso  prior  title  was  displaced  by  the  feoffment. 
And  even  they  were  in  certain  cases  deprived  of  aU 
right  to  enter  upon  the  land,  and  left  with  nothing 
but  a  nght  to  bring  an  action  for  its  recovery  (♦). 
Ihus  If  a  tenant  in  tail  or  for  his  own  life  should  have  Feoffment  by 

made  a  feoffment  of  the  lands  for  an  estate  in  fee  t*"""* '"  t*iJ. 

or  for  life, 
heir  of  the  actual  powieijMor  wa."" 


(/)  Ante,  p.  73. 
(S)  See  2  Black.  Comni.  Appx. 
1.  vi.  '^'^ 

(A)  Bract,  fo.  30  b,  31 ;  Cole 
on  Ejectment,  287 ;  VVilUams  on 
Njihd,  7 ;  Hnlmes  on  the  Common 
Uw,  244 ;  P.  &  M.  Hist.  Eng. 
Uw.  ii.  40  *y.  * 

(»■)  Generally   descent   to    tho 


required  to  take  away  the  right 
of  entry.  But  feoffments  by 
tenants  in  tail,  and  one  or  two 
others,  put  the  injured  parties 
i*i  their  action.  Sec  Litt.  us. 
380  sq.,  416,  592— «00  ;  Co.  Litt. 
23na,  n.  (1),  325  a,  n.  (1),  :J30b, 
n.  (1). 


15U 


OV  COIil'UllKAIi   UUllKUITAMKNtM. 


i 


uiiiiplc,  till'  (oolYci<  would  not  lucrely  liavu  ucquii'  d  uu 
itttutv  fur  the  life  of  tbu  feoffor,  but  would  have  booouiu 
ttewed  of  an  oatato  in  fee  simple  by  wrong  (k).  In  the 
case  of  a  tenant  for  life,  wbo  bas  no  fee  and  wboflo 
l)o8itiou  in  early  tiiucs  was  tbut  of  leesee  rather  than 
owner  {I),  such  a  feoilnient  was  beld  to  be  a  cause  of 
forfeiture  to  the  ^H'rtion  next  entitled  after  bis  death  ; 
us  being  a  conveyance  of  such  person's  interest  to 
another  without  hiii  consent  (m).  But  a  feoffment  by 
tenant  in  tail  conferred  an  estate  indefeasible  during 
his  Ufe  (n).  At  the  present  day,  however,  an  estate 
by  wrong  can  no  longer  bo  created  by  feoffment ;  the 
Iteal  Property  Act,  1845,  providing  that  a  feoffment 
shall  not  have  any  tortious  operation  (o). 

Down  to  the  tune  of  King  Henry  VIII.  nothing 
more  was  requisite  to  a  valid  feoffment  than  has  been 
ahready  mentioned.    In  the  reign  of  this  kuig,  how- 
ever, an  Act  of  ParUament  of  great  uuportauce  was 
'Ji.,  Jiatutc    pubsed,  known  by  the  name  of  the  Statute  of  Uses  (p). 
of  Usee.         j^^  jjjtgy  tjjjg  statute  it  became  further  rcquixit*!  to  a 
A  couHidcra-   feoffment,  either  that  there  should  be  a  consideration 
OT  thS'uI'  *o'  the  gi*t'  0'  that  it  'hould  be  expressed  to  be  made, 
u-  mado  to     not  simply  unto,  but  unto  and  to  the  use  of,  the  feoffee, 
feoff"^  "' '''"  The  manner  in  which  this  result  was  brought  about  by 
the  Statute  of  Uses  will  be  explained  in  the  njxt  chapter. 


Writing 

fiirnu'riy 

iiiineceiiuiiy. 


If  proper  words  of  gift 
and  witui'sses  were  prcKcnt 
them,  it  nuittercd  not,  in 
not  tluy  were  i)ut  into  w 

(i)  Litt.  ss.  r.l»9,  01 1  ;  etx 
aHf(.  pp.  108, 118. 

(Ij  Litt.  8.  67;  aw/f,  p.  114. 

(m)  Ijtt.  88.  415,  410,  (509— 
Oil,  021  ;  Co.  Litt.  251  ;  bce 
l<raft.  fo.  31  u,  for  earlier  law. 
!!io  a  leuttuieut  m  fee  by  a  tenant 
for  vears  was  a  cause  of  for- 
feiture ;   Litt.  s.  Oil      Co.  Litt. 


were  iiHcd  in  a  fcoffuK'nt, 
who  coidd  afterwards  prove 
uneicnt  tunes,  whether  or 
rituig  (fj) ;   thonf,'h  writing, 

3:lli,  251b,  3301),  n.(l). 

(H)  Litt.  88.  505—000,  005— 
014,  049,  050;  see  ante,  p.  108, 

n.  (")• 

(u)  Stat.S&UVict.c.  100,H.4. 

(p)  Stat.  27  Hen.  VIII.  e.  10. 

(f/J  Braet.  fo.  11  b,  33  b  ;  tVi. 
Litt.  48  b,  121  b,  143  a,  271  b, 
a.  (1). 
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from  it((  j,'r»ttt«'r  nitaiiil) ,  was  >{»ii(rally  ouipluyid  (r). 
Tlu'iM  wuri  tiiLH  liifTcrfiicf,  howt-vtr,  hrtwooii  writing  in 
tlioHf  tl«)H,  and  writing  in  our  own  tiiutd.  In  our 
own  tlnu'i*,  ulmotit  fverylxHly  eun  writo  ;  in  thoHe  du}H 
v<ry  f»'w  of  tht>  landid  gi-ntry  of  tiitt  country  wiiv 
HO  h'Hmwl  HH  to  bo  »l)l«'  N)  ign  tlnir  own  numea  («). 
Accordingly,  on  i-vcry  iiniMirtunt  occiision,  when  u 
written  document  wuh  required,  instead  of  nigniug 
thfir  numen,  they  allixed  their  Hoak  (<) ;  and  tliis !*.«lin« 
writing,  thuH  sealed,  was  delivered  to  the  party  for '''^'""«"*'* 
whoHo  benelit  it  was  intended.  Writmg  waH  not  then 
employed  for  every  trivial  purpose,  but  waa  a  mutter 
of  some  scdemnity.  And  a  charter  or  writing  whereby  thurUr. 
a  man  formally  expressed  an  intention  of  gift,  or  bound 
himself  to  perform  any  act,  was  held  to  alTord  con- 
clusive proof  of  the  matter  expressed  therein,  unless 
it  were  ihown  to  have  been  forged,  or  extorted  from 
liuu  by  fraud  or  force,  or  like  objections  to  its  validity 
were  established  (u).  In  very  early  thnes  after  tho 
Nornmn  Conquest,  it  appears  that  oven  an  unsealed 
charter  might  have  this  effect  {x).  But  afterwards  it 
came  to  be  settled  (y)  that  a  charter  must  have  allixed 
to  it  the  seal  of  the  person  whose  tict  or  jiromise  it 
recorded,  in  order  to  be  admitted  us  conclusive  evid^-nce 
against  him  («).  Thenceforward  the  conclusive  effect 
which  the  early  law  gave  to  writmgs  was  confined  to 
sealed  Mfituigs.     In  all  legal  transactions,  thei  fore. 


(r)  Mailox,  Form.  Aiigl.,  Dis- 
sert. i>.  J. 

(*)  3  llallutu'8  Middle  Ari-s, 
3iU  :  2  Mlack.  Cuinm.  3U5,  3UU. 

{!)  It  appeors  that  the  uho  of 
seals  was  introduced  into  Bhig- 
land  after  the  Nomian  Conquest, 
and  tliat  previously  the  English 
custom  w  V  mako  a  mark  ;  seo 
KeraUr,  (  iex  DiplomaticuH, 
vol.  i.  iutroii.  xc. — li. ;  Ducange, 
'tlosa.  til.  Hi-rillum ;  Bigrlow, 
I'lacita  Aijglo-Normannica,  ITo, 
177  ;  MaJtlaud,  Domesday  Buok 


and  Ih'Voud,  2(il — 2<W». 

(ii)  tilunv.  X.  12  ;  lirai:t.  fn. 
loo.  aiHi;  hritt.  iiv.  i.  ch.  L".», 
U^i,  U-22. 

(■t)  Higelow,    PI.    Ang.-N'oriii. 

nr,.  177. 

iy)  Probalily  uh  a,  safeguard 
against  forgery  ;  Holmes  on  tho 
Common  Iaw,  272. 

{:)  ScoY.  a.  30  E<l».  1.  p  !5«; 
Klita,  lib.  ii.  r.  W  (j  i",  Britt. 
Iiv.  i.  vh.  29,  IS  ;  • ,  ..  &  .M. 
Uist.  Kug. Law, a.         2.0—222. 
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A  lice* I. 


liiiiding  furcc 
of  ilecdb. 


Ciiiisidt'ia- 
liuii. 
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jv  Si'iil  was  uffixed  to  tho  written  documont,  and  the 
writing  so  sealed  was,  when  delivered,  called  a  deed,  in 
Latin  factum,  a  thing  done :  nothing  in  fpr'.  ..'ns  'j\ 
early  times  called  a  writiiig  but  a  docu  lont  inKl«'i 
seal  (o).  Henco  it  is  that  in  every  tra  lu  'ion,  in 
which  the  comvion  laio  requues  writing,  .v  deed  is 
necessary  (h). 

This  rule  remauied  in  force  after  writing  had  come 
into  common  use,  and  sealing,  as  a  proof  of  authenticity, 
had  been  superseded  by  tlie  practice  of  men  signing 
their  names  in  their  own  handwriting.  So  that  deeds 
acquired  a  superiority  over  other  writuigs  ;  by  which 
a  man  was  in  general  no  more  conclusively  bound  than 
by  si)okeu  words.  Thus  agreements  made  by  d'-'ed 
have  always  been  enforceable  at  law  merely  by  reason 
of  their  formal  character  (c),  and  without  any  exception 
in  the  case  of  a  gratuitous  promise.  But  with  regard 
to  agreements  made  without  deed  (although  in  writing), 
it  was  established  that  a  man  should  not  enforce  a 
promise  so  made  to  him,  unless  he  had  given  some 
pecuniary  or  other  valuable  (onsi<{eration  in  return 
i'or  it  (J).  After  this  doctrine  had  been  broached,  the 
force  of  a  deed  in  conclusively  buiding  a  man  who 
txecuted  it,  was  erroneously  explained  by  saying  that 
a  deed  in  law  imports  a  consideration  (e).  And  this 
explanation  was  erected  into  a  rule  of  law(/).  So 
that  at  the  present  day  a  deed,  or  a  writing  sealed  and 
delivered  (g),  k  still  said  to  import  a  consideration,  and 


(a)  See  the  authorities  cited 
ia  n.  (u)  above  ;  Litt.  88.  217, 
250,  252,  365—367;  Co.  Litt. 
35  b  ;  Shep.  Touch.  320,  321. 

(6)  Co.  Litt.  9, 49  a,  85  a,  121  b, 
143  a,  169  a,  172  a  ;  ante,  p.  32. 

(c)  Y.  B.  45  Edw.  IIL  24, 
pi.  30. 

(d)  8cc  Pollofk  on  Contract*, 
iii.  iv.  ;    Winti.   Pcr«,   Prop, 

ill    aq.,    17th    cd.  ;     Jtitrm    v. 


Hughes,  7  T.  R.  360,  u.  ;  ante, 
p.  79. 

(e)  Plowd.  308, 309  ;  Bacon  on 
Uhos,  310.  See  Holmes,  Common 
Law,  271—273. 

(/)  2  Black.  Coram.  440;  1 
Fonb.  Eq.  342,  n. ;  2  Fonb.  Eq. 
26. 

(«/)  Co.  Litt.  171  b ;  Shcp. 
Touch,  5<.<. 
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iimintaius  in  many  rcsiiccts  a  .superiority  in  law  ovir 
ti  lucro  unsealed  writing.  In  modern  practice  the  kind 
of  seal  made  use  of  is  not  reganled,  and  tho  mere 
placing  of  tho  linger  on  a  seal  already  made,  is  hold  to 
be  equivalent  to  sealing  (h)  ;  and  the  words,  "  I  deliver 
this  as  my  act  and  deed,"  which  are  spoken  at  the 
same  time,  are  held  to  be  equivalent  to  delivery,  even 
if  the  party  keep  the  deed  himself  {{).  The  sealing  and 
delivery  of  a  deed  are  ti'rmed  the  execution  of  it. 
Occasionally  a  deed  is  delivered  to  a  third  person  not  Execution, 
a  party  to  it,  to  be  dt'livered  up  to  the  other  party  or 
parties,  upon  the  performance  of  a  condition,  as  tho 
payment  of  money  or  the  like.  It  is  then  said  to  be 
delivered  as  an  escrow  oi-  mere  writing  (scriptum) ;  for  Escrow, 
it  is  not  a  i)erfect  dei'd  until  delivered  up  on  the  per- 
formance of  tho  condition  ;  but  when  so  delivered  up, 
it  operates  from  the  time  of  its  execution  (&). 


(A)  Shop.  Touch.  C7 ;  soc 
Xalional  Provincial  Bank  v. 
^«ci»on,  33  Ch.  1>.  J. 

(«')  Doc  d.  Oamons  v.  Knight,  6 
H.  &  (;.  671 ;  Onigcjn  v.  Oerrard, 
i  Y.  &  C.  119,  130;  ExtoH  V. 
.S'«rf(,  6  Sim.  31;  Fletcher  v. 
Fletcher,  4  Hare,  67.  Sec  also 
Hall  V.  Bainbridge,  12  Q.  B.  699. 

(k)  It  is  not  necessary  that  a 
<lcc<l  should  actually  be  handed 
over  to  a  stranger  to  the  trans- 
action evidenced  in  order  that  it 
may  be  delivered  as  an  escrow. 
A  deed  may  well  be  delivered  as 
an  escrow  though  the  party  so 
executing  it  retain  it  in  his  own 
pos.scssion,  or  hand  it  to  his  own 
solicitor,  or  to  a  solicitor  acting 
for  both  parties,  or  to  the  other 
party's  solicitor  to  l»  kept  by 
him,  as  the  wjent  of  both  partir.-i, 
until  performance  of  the  comli- 
tion.  And  it  has  been  held  that, 
where  tho  same  person  acts  as 
solicitor  for  the  grantor  and  the 
grantees  under  a  deed,  and  is 
himself  one  of  the  grantees,  the 
<lecd  may  well  Ije  delivered  to 
liini,  t<>  hold  ,-v«  an  crrrow,  in  his 
capacity  of  solicitor  acting  fur 


all  parties.  But  at  law  a  (l<c(l 
cannot  well  bo  delivered  as  an 
escrow  to  a  grantee  thereunder, 
aa  anch.     See  Thorouqhgood's  vit.ie 

9  Rep.  136  b,  137  b;  Co.  Litt. 
36  a ;  Shep.  Touch.  58,  m ; 
Ortiham  v.  Graham,  1  Ves.  jiiii. 
275 ;  Bowker  v.  Burdekin,  1 1 
M.  &  W.  128,  147  ;  Oudgen  v. 
Benset,  6  E.  &  B.  986  ;  Millcrshiit 
V.  Brookes,  5  H.  &  N.  797 ; 
Philippa  V.  Eduxirda,  33  Beav. 
40 ;  Walker  v.  Ware,  tfec,  Rij.  Co., 
35  Beav.  52,  .58  ;  Xeno*  v.  Wick- 
luim,  L.  R.  2  H.  L.  296,  323  ; 
Wuikins  v.  Nash,  L.  R.  20  Eq. 
262  ;  London,  Ac,  Co.  v.  Suffield, 
1897,  2  Ch.  608,  621  ;  Edmnmh 
V.  Edmunds,  1904,  P.  362,  374  ; 

10  Laws  of  England  Art.  Deeds, 
§§  692—694,  andn.  (g),  pp.  387— 
300  (by  the  present  editor).  In 
equity,  however,  if  a  deed  were 
delivered  to  a  grantee  there- 
under to  take  effect  subject  to 
the  performance  of  some  comli - 
tion,  he  would  not  bo  allowed 
to  take  tho  benefit  of  the  deed 
without  performance  of  the  (Con- 
dition ;  I  Eq.  Ch.  Abr.  20,  |)1.  5  ; 
Englaivl  v.  Cudrirtglon,  1   Kdcn! 
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■NKcratioii,  Any  ultiTutioii  ur  iii.suri'  in  or  lulilitioii  to  u  d«'(«.l  is 

rusuw,    f.      piesuiui'd  to  Imvf  boon  madi'  bofoio  its  t-xociition  (l). 

Any  ttlto'ution  made  in  a  dcod  bcforo  its  execution 

docs   not   atiect    its   validity  (m).    But   any    lasun', 

III  mukriul     addition  or  other  alteration  made  in  a  material  part 

p,u  o  a  I    .  ^j  ^^  deed,  after  its  ex»>ciition,  without  the  consent  of 

all  parties  thereto  (h),  renders  the  deed  void  as  from 

the  time  when  the  alteration  was  made  ;    and  this  is 

equally  the  ease,  whether  the  alteration  were  made  by 

a  party  to  tlu'  deed  or  by  a  stranger.     Thenceforward 

the  deed  cannot  be  put  in  suit  by  the  party  who  made 

the  alteration,  or  in  the  case  of  alteration  by  a  stranger 

by  tho  party  entitled  to  the  custody  of  the  deed,  or 

those  claiming  under  them,  to  enforce  against  any 

party,  who  did  not  consent  to  the  alteration,  any 

agreement  contained  in  the  deed  (o).    Such  alteration 

does  not,  however,  avoid  the  deed  ub  initio,  or  destroy 

any  conveyancing  effect  which  it  has  already  had.     So 

that  if  a  deed  containing  a  grant  of  land  be  altered 

after  its  execution,  the  estate  of  the  grantee  is  not 

thereby  taken  away  from  him  ;  and  the  deed  may  still 

be  put  in  evidence  to  prove  the  grant  (p).    An  altera- 

Iii  iiumaUriiil  tion  m ',de  in  an  inunaterial  part  of  a  deed,  after  its 

1""^*-  execution,  does  not  affect  its  validity  (q).    A  material 


109  ;  Evans  v.  BeiidiriJge,  8  De  G. 
M.  &.  O.  100.  As  to  equity  .inii 
cqiiitiiblc  riglitK,  sec  next  ehapt<T. 

(/)  J)oe  (I.  Tiiliim  V.  Vuloniore, 
Hi  1^.  B.  "Att. 

(»/«)  She]).  'IVmili.  .W  ;  I 'ule  v. 
rnrkin,  iaKiist,47i. 

(«)  Jh-o  Jtiidd  V.  Boulm.  I  ill  2, 
2  111.  (M>,  ti.'i;  10  IjiWn  of  Eiig- 
laiul.  Art.  DtH'ds,  §  742,  ami  ii. 
(( ),  p.  4 1 2  (by  the  pn'wnt  etiitor). 

(o)  Pigol's  owe,  11  Rep.  2ti  b  ; 
Daiidson  v.  Cooper,  13  M.  &  W. 
343,  362 ;  Sellin  v.  Price,  L.  R. 
2  Ex.  189  ;  Suffell  v.  Bank  of 
England,  9  Q.  B.  1).  555 ;  Lotce 
V.  Fox,  12  App.  v'jas.  206,  214, 
21t>,  217  ;  KUfxfnen:  ttmnry  (■'>. 
V.  Cooper,  1890,  1  Q.  B.  75.     But 


a  imrty  liable  under  a  deed  can- 
not set  up  an  alteration  made 
by  liim.self,  aftiT  execution  and 
without  the  other  jwrty's  con- 
wnt,  a8  a  defence  to  an  action 
brought  agaiuiit  him  on  somu 
agreement  contained  tiien-in ; 
lirown  V.  Savage,  Ca.  t.  Finch, 
184  ;  I'allhison  v.  Luckley,  L.  R. 
10  Ex.  330,  334,  335. 

(p)  Agricultural,  dec,  Co.  v. 
Fitzgerald,  16  Q.  B.  432  ;  Ward  v. 
Lumky,  5  H.  &  N.  78,  656; 
Paltinton  v.  Luckley,  L.  R.  10 
Ex.330. 

((/)  This  is  now  the  case, 
whether  the  alteration  were 
iti.ade  by  a.  p-irty  to  the  deed  or  a 
stranger;    butit  was  formerly 
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ullcmtion  is  om  which  varies  tlii'  legal  cirect  of  Iho 
iloed  as  originiilly  expressed,  or  imy  oporuto  to  tiio 
prejudice  of  the  jturty  bound  by  tho  deed  (r).  Au 
inmmterial  alteration  is  one  which  does  not  vary  tho 
1  gal  effect  of  the  deed  or  prejudice  tho  party  to  bo 
bound  thereby  («).  Tjius  the  date  of  a  deed  may  bo 
inserted  after  its  execution  (<)  ;  for  deeds  take  effect 
from  the  time  of  their  actual  execution,  and  not  from 
tho  (Uite  written  therein  (u).  Or  the  names  of  the 
occupiers  of  lands  conveyed  may  be  added,  if  the  lands 
were  otherwise  sufliciently  ascertained  (r).  Or  what  is 
clearly  implied  by  law  may  be  expressed  (j;). 

Deeds  are  divided  into  two  kinds— (/m/s  poll  and  Dml.  jh.II 
indentures  ;  a  deed  poll  being  made  by  one  party  only,  "'"'  ""'*"' 
uid  an  indenture  being  made  between  two  or  more 
parties.  Formerly  when  deeds  were  more  concise  than 
at  preset  :  it  was  usual,  wiiere  a  deed  was  made 
between  t\>u  parties,  to  write  two  coi»ies  upon  the  same 
piece  of  parchment,  with  some  word  or  letters  of  tin; 
ali»aabet  written  between  them,  thnjugh  which  the 
parchment  was  cut,  often  in  an  indented  line,  so  as  to 
leave  half  the  word  or  letters  on  one  i)art,  an<:  half  on 
the  other,  thus  serving  the  purpose  of  a  tally.  But  at 
length  indenting  only  came  int«j  use  {y) ;  and  now  every 
deed,  to  which  there  is  jnore  than  one  i)arty,  is  cut  with 
an  indented  or  waving  line  at  the  toji,  and  is  called  an 
inileuturc  (z).  By  the  comm.m  law.  no  one  eould  (uke  i'er«....  ukin« 
any  immediate  ben.-fit  under  an  indenture  expressed  ■'*","""' """''"'■ 

(*)bi-e    cases   nU-.l    in    noU-,  ,;,,„,„  ,^  j^^ly. 


Jield  that  ivtii  an  iiiimuterial 
alteration  made  by  a  party  to 
the  deed  wuuki  avoid  it ;  Pigot^n 
caw,  11  Rep.  20  b;  Ad»etla  v. 
Ilivet,  33  Beav.  62  ;  Aldous  v. 
ComuxM,  L.  R.  3  Q.  B.  573; 
Jte  Howgate  <b  Otbom'a  contract, 
1»02,  1  Ch.  4fil;  Crediton  v. 
Extttr,  1905,  2  Ch.  456. 

(r)  See  cases  cited  in  i.otfs  (o, 
'/)  above  ;  Jiurchfifld  v.  Moor",  3 
E.  &  li.  (583,  680;    Oardntr  v. 


(o,  q,  r)  above. 

(<)  CredHon  v.     'xeter,  ubi  tup. 

(tt)  Ooddard'a c  e, 2  Ksp.  4  h  ; 
flail  V.  Cazenove,  4  East,  477  ; 
Steele  v.  Mart,  4  B.  &  C.  272. 

(p)  AdaetU  v.  Hivet,  vhi  tup. 

{x)  Atdoua  V  ComwaU,  vbi  tup. 

{y)  2  Black.  Comm.  2U6. 

(i)  c'u.  Litt.  iiah. 
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to  bo  iiiiidt'  bt'twt'cn  ccrtjiin  parties,  iiither  by  way  of 
assurance  of  property  to  hitu,  or  of  contract  with  hiiu, 
unless  lie  were  named  as  a  party  to  tho  deed  (o).  But 
now,  by  tlie  Real  Property  Act,  1845,  under  an  indenture 
executed  after  the  1st  of  October,  1845,  an  immediate 
estate  or  interest  in  any  ten(>ments  or  hereditaments, 
and  tho  benefit  of  a  condition  or  covenant  respecting 
Tliis  lulo  now  any  tenements  or  hereditaments  (6),  may  be  taken, 
although  the  taker  thereof  be  not  named  a  party  to  tho 
same  indenture  ;  and  a  deed,  purporting  to  bo  an  in- 
denture, shall  have  the  effect  of  an  indenture,  although 
not  actually  indented  (c).  A  deed  made  by  only  one 
party  is  polled,  or  shaved  even  at  tho  top,  ami  is  there- 
fore called  a  dad  poll ;  and,  under  such  a  deed,  any 
person  may  accept  a  grant,  though  of  course  none  but 
tho  party  can  make  one.  All  deeds  must  be  written 
either  on  paper  or  parchment  {d). 

Writings  not         So  manifest  are  the  advantages  of  putting  down  in 
unilcr  seal,      -^yriting  matters  of  any  permanent  importance,  that,  as 


Dwd  IM>11. 


♦  Staniiw  ou 
di'cils. 


(a)  Co.  Litt.  229  a,  231  a ; 
Windtmore  v.  Hobart,  Hob.  313  ; 
StortT  V.  Gordon,  3  M.  &  S.  308, 
322,  323 ;  Berkeley  v.  Hardy,  6 
r..  &  (J.  355;  Southampton  v. 
Broun,  G  B.  4;  C.  718 ;  Gardner 
V.  Lachian,  8  Sim.  123, 126.  But 
one  not  named  as  a  party  might 
take  an  estate  by  way  of  re- 
mainder ;  Co.  Litt.  231  a  ;  or,  it 
appears,  by  way  of  use  or  trust ; 
2  Ptest.  Con.  394.  As  to  uses 
and  trusts  and  remainders,  see 
next  chapter  and  Part  II.  Per- 
sons not  named  as  parties  may 
also  take  an  immecUate  benefit 
under  an  indenture  not  expressed 
to  be  made  between  parties,  as 
well  as  under  a  deed  poll ;  Cooker 
V.  Child,  2  Lev.  74.  And  it  ap- 
pears that  a  man  may  by  exe- 
cuting an  indenture  incur  some 
liability  therein  expressed  to  be 
undprtaken  by  him.  thousili  ho 
be  not  named"  as  a  party  to  the 
deed  ;    Salter  v.   Kidghj,  Carth. 


76,  Holt  210,  1  Show.  K.  U.  58  ; 
Co.  Litt.  231  a,  n.  (1). 

(6)  The  common  law  rule  re- 
mains in  force  as  to  other  cove- 
nants than  those  "  respecting  any 
tenements  or  hereditaments," 
see  Foster  v.  Elvet  Colly.  Co., 
1908,  1  K.  B.  629,  637,  639  ;  affd. 
nom.  Dyson  v.  Foster,  1909,  A.  C. 
98,  102. 

(c)  Stat.  8  &  9  Vict.  c.  106,  s.  5, 
replacing  7  &  8  Vict.  c.  76,  s.  11, 
to  the  same  effect.  A  deed  exe- 
cuted before  the  1st  Jan.,  1845,  is 
not  an  indenture,  unless  actually 
indented ;  Stile's  case,  5  Rep. 
20  b  ;  Co.  Litt.  143  b,  229  a. 

(d)  Shep.  Touch.  54  ;  2  Black. 
Comm.  297.  *Deeds  not  specially 
charged  with  an  ad  valorem  or 
other  stamp  duty  are  now  sub- 
ject to  a  stamp  duty  of  10s. 
Stat.  rA  &  55  Vict.  c.  39,  s.  1 
mid  Ist  schedule,  replacing  stut. 
33  &  34  Vict.  c.  97. 


or    A    rjOMMON    I,AW    COWKYANrK. 
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commorco  and  civilisalion  advanced,  writings  not  under 
seal  must  necessarily  Imvo  como  into  frequent  use  ; 
but,  until  the  reign  of  King  Charles  IL,  the  us(*  of 
writing  remained  perfectly  optional  with  tho  parti.-s 
m  every  case  which  did  not  require  a  deed  und<r  seal. 
In  this  reign,  how.v.r,  an  Act  of  Parliament  was 
I)as,sed  (e),  requiring  tho  tis«!  of  writing  in  many  trans- 
actions which  previously  might  have  taken  j)Iace  hy 
mere  word  of  mouth.     This  Act  is  called  the  Statu t^e 
of  Frauds.    It  enacts  (/),  amongst  other  things,  that 
i»ll  leases,  estates,  interests  of  freehold,  or  term  of 
y.ars,  or  any  unc.rtain  interests,  in  lands,  tenements, 
or  hereditaments,  mad.!  or  created  by  livery  of  seisin 
only,  or  hy  parol,  and  not  put  in  writing,  and  signed 
l»y  tho  parties  so  n)aking  or  creating  tho  Ham<s  or 
their  agents  thereunto  lawfully  authorised  by  writing, 
shall  have  the  force  and  effect  of  h-ases  or  estat<-s  at 
will  only,  and  no  greater  force  and  elfect ;   any  con- 
sideration for  making  any  such  parol  leases  or  wtat<-s. 
or  any  former  law  or  usage  to  the  contrary  notwith- 
standing.   Tho  only  .xception  to  this  sweeping  enact- 
ment is  in  favour  of  leases  not  exceeding  three  yr-ars 
from  the  making,  and  on  which  a  rent  of  two-thirds  at 
l.ast  of  the  full  improved  value  is  reserved  to  th*! 
landlord  (g).    In  consequence  of  this  Act,  it  became 
necessary  that  a  fe-offment  should  he  put  into  writing, 
and  signed  by  tho  party  making  the  same,  or  his  agent 
lawfuUy  authorised  by  writing ;  but  a  deed  or  writing 
under  seal  was  not  essential  (h),  if  livery  of  seisin  wero 
duly  made.    But  now  by   the  E.al  Property   Act, 
1845  (t),  a  feoffment,  other  than  a  feoffment  made 
under  a  custom  by  an  infant  (k),  shaU  be  void  at  law, 
unless  evidenced  by  deed.     Where  a  d.,-ed  is  made  use 
of,  it  is  a  matter  of  doubt,  whether  signing,  as  w.ll  as 
sealing,  is  absolutely  necessary:    previously  to  the 

i*i  .^S^;^^  ^^-  "•  '=•  3-  (A)  3  Prest.  Atet  1 10. 


Tho  StafiiN 
of  Frftiidi. 


An  rxoeptidii. 


PooffmentH 
required  t<»  Im< 
in  writing 
aad  Rigned. 


A  deed  now 
neccaMry. 

Wliether 
signing  of 
doeda  nerr's- 
Bary. 


ir)8 
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Statute  of  FraudK,  signinR  wiis  not  iit  nil  osspntiftl  to 
a  deed,  provided  it  was  only  Ht'iilcd  and  delivered  {I) ', 
and  the  HtjituUi  of  Frauds  fieeniw  t«  ho  aimed  at  tranw- 
actions  hy  parol  oidy,  and  not  to  h(*  intended  to  affect 
deeds.  Of  this  opinion  was  Mr.  Preston  (ff»).  8ir 
William  Blackstone,  on  the  other  l:..iul,  thought  signing 
to  be  as  necessary  as  sealing  (n).  And  the  Court  of 
Queen's  Bench,  if  possible,  added  to  the  doubt  (o). 
liut  th(>  ])n'ponderance  of  authority  is  decidedly  in 
favour  of  Mr.  Preston's  opinion  (;)).  However  this 
may  be.  it  woiild  cert4iinly  he  most  unwise  to  raise 
the  qtiestion  by  leaving  any  deed  sealed  an<l  dt-livered, 
but  not  signed. 

L.sal  .l<.«l.t.s.        The  doubt  above  mentioned  is  just  of  a  class  with 
many  others,  with  which  the  student  must  expect  to 
meet.    Lying  just  by  the  side  of  the  common  highway 
of  legal  knowledge,  it  yet  remains  uncertain  ground. 
The  abundance  of  principles  and  the  variety  of  illus- 
trations to  he  found  in  legal  text-books  are  apt  to 
mislead  the  student  into  the  supposition  that  he  has 
obtained  a  map  of  the  whole  country  wliich  lies  before 
him.    But  further  research  will  inform  him  that  thw 
ophiion  is  erroneous,  and  that,  though  the  ordinary 
paths  are  well  beaten  by  author  after  author  again  gomg 
over  the  same  ground,  yet  much  that  lies  to  the  right 
hand  and  to  the  left  still  continues  unexplored,  or 
known  only  as  doubtful  and  dangerous.    The  manner 
in  which  our  laws  are  formed  is  the  chief  reason  for 
this  prevalence  of  uncertainty.    Parliament,  the  great 
framer  of  the  laws,  seldom  undertakes  the  task  of 


(J)  Shep.  Touch.  66.  60. 

(w)  Shep.  Touch.  66,  n.  (24), 
Preston's  ed. ;  3  Prest.  Abst.  61. 

In]  2Bla-k.  Comm.  306. 

(0)  Cooeh  T.  Ooodman,  2  Q.  B. 
580, 597.  ^    ,     „       ^  J 

fp)  ?5«v  Holt,  C.  J.,  «  y  Ood- 
liard,  3  Salk.  171  ;  TawUon  v. 
rej^er,  (iMiuUl.  160,  IQl  ;Aifhne 


V.  Whuaon,  4  Man.  &  Or.  801 ; 
Cherry  t.  Heming,  *  Ex.  681, 
636 :  LawrU  v.  Lees,  14  Ch.  V. 
249,  7  App.  Cm.  19,  27 ;  Bug. 
Pow.  234,  238;  10  I^ws  of 
England,  Art.  Deeds,  §  689  and 
n.  (o).  p.  384  (hy  the  present 
editor). 


or  \  rn>fMov  r\w  roNVRYwrr.  i-.j 

inforproting  tli.in,  n  Uxnk  indc.-d  wliich  would  itself  ho 
loss  oneroufl,  were  morocaro  and  paias  bfstownd  on  Uip 
making  of  thoni.  But,  m  it  in,  a  doubt  is  l-ft  to  stand 
for  years,  till  tlio  causo  of  Homo  unlucky  suitor  raisos 
tho  point  before  one  of  tbe  Courts ;  till  this  happ."ns, 
tlie  judges  thoinselv(>.s  bavo  no  autbority  to  remove  it ; 
and  tbus  it  remains  a  pest  to  society,  till  caugbt  in  tbo 
act  of  raising  a  lawsuit.  No  wonder  tben,  wben  jud^'es 
can  do  little,  fbat  writers  should  avoid  all  doubtfid 
poin(s.  (Jjvses,  wbicb  bave  be(>n  deci.b-d.  are  er.ii- 
Mmially  cited  to  illustrate  tbe  j.rinciples  on  wbicb  tbe 
decisions  bave  proceeded  ;  but  in  Hie  absence  of 
di'cision,  a  lawyer  becmies  Jiuiid,  and  seldom  v<-ntures 
|o  draw  an  inference,  b-st  be  sbould  be  cbarged  witb 
inh(»ducing  a  (biubt. 

To  return  :-Besides  a  feoffment,  there  were  cerfain  Moan«  of  cm- 
means  by  which  an  estiite  of  freehold  could  be  ccmveved  ^"y*'"* "" 
at  common  law,  without  livery  of  neisin  ;   but  no,.;  of 'S::^  '""' 
these  wore  available  without  actual  entrv  upon  theS"' 
land  (q).    Thus  fines  and  recoveries,  which  bav  been  Kinos"«n.l 
already  explained  (r),  were  consid.-red  in  the  light  (»f  "'"vths. 
common  assurances  of  freeholds.     But  these  ow.-d  their 
force  and  effect  to  their  being  judicial  proeee.lings.     A 
fine,  too,  either  presupposed  seisin  of  the  lands  bv  the 
person  to  whom  it  was  levied,  or  required  to  be  foliowe<l 
up  by  entry  on  bis  part  («).    And  recoveries  used  to  be 
completed  by  a  regular  writ  directing  the  sherifT  to  put 
the  recoverer  in  possession  of  tho  lands  (<).    So  that  in 
each  case  a  traasfer  of  possession  was  contemplated  as 
notorious  as  that  made  by  Iiver>-  of  seisin  (m).     Again, 


(?)  'A  gift  of  land  by  or  to  the 
King,  which  ought  at  common 
law  to  be  made,  in  the  former 
case,  by  the  royal  letters  patent, 
and  in  the  latter,  by  deed  en- 
rolled or  other  matter  of  record, 
took  effect  without  livery  of 
seisin  ;  .see  Plowd.  213  ;  2  Blark. 
<V.iiiiii.  34oj   Vin.  Abr.  Prt-rog.i- 


live  (2  c.  A.  d,  R  .;).  .<•;##    n      ■ 

(r)  Ante,  pp.  UrJ-m.  ../;/,.""'' 

(*)  Co.  Tr  2£9.  230,  243,  201 ;  fc  ^  "'" 

«hep.   Touch.    3,   4;    2    Black         '^^ 

Oomm.    348— S.")?;     Cniiso    on 

rines,  ch.  iii. 
(')  Cruise  on  Recoveriai,  I.TI. 
(!i)  See  f.'riii'^i-  <^ri   Kinfs,  3,  >',. 

•■.2,  (1.3,  fW,  IM. 
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licaM  Bnii      if  a  freeholder  in  fee  let  his  land  to  a  tenant  for  years 

teifut.  ^j.  ^^  ^^^  ^jj^  entered  into  actual  posseHsion,  only  tho 

mere  r  j[ht  (.t)  of  freehold  and  fee  remained  witli  tho 
former ;  and  this,  being  an  incorporeal  hereditament, 
was  transferable  ut  common  law  by  d(>ed  (y).  In  such 
a  case,  therefore,  a  freehold  estato  could  be  conveyed 
to  the  tenant  by  deed  of  release  to  him  of  uU  his  land- 
lord's estate  in  the  land.  But  no  such  release  could 
\w  effectually  made  to  a  tenant,  who  liad  not  actually 
entered  («).  For  tho  same  reason  an  «'stiite  of  freehold 
might  bo  conveyed  from  a  rightful  owner  to  any  one, 
who  had  obtained  actual  possession  of  his  land,  either 

Coiiiirmaiion.  with  or  without  his  privity,  by  deed  of  confirmat'hn  of 
tlie  estiito  to  him  (a).    Also,  if  two  men  of  equal  estate 

Ex.  liuiige.  {i.e.,  both  seised  in  fee  or  tail)  agreed  to  exchange  lands, 
this  might  be  completed  at  common  law  by  entry  with- 
out formal  livery  of  seisin  (!>).    And  a  life-tenant  in 

Snrnntl.r.  jtossession  might  surrender  or  give  up  his  estate  to  n 
jjcrson  entitled  immediately  after  his  death  to  tin* 
freehold  in  fee  without  making  formal  livery  (c). 


(r)  AtUe,  pp. .'),  30. 

{!/)  Anie,  p.  31. 

(z',  Bract,  fo.  40  a  j  Litt.  bs. 
4.?!),  4G0,  465. 

(»)  Bract,  fu.  40  I) ;  Litt.  88. 
6I&— 591,  531--r>33. 

(h)  litt.  88.  62—05  ;  Co.  Litt. 
50,51,266  b. 

(c)  Co.  Litt.  337  b,  338  a ;  2 
Black.  Gomm.  326.  At  common 
law  an  exchange  of  lands  in  the 
.same  county  or  a  surrender  of  a 
freehold  estate  might  well  have 
been  made  by  word  of  mouth  ; 
though  an  exchange  of  lands 
in  different  counties  required  a 
deed.  But  the  Statute  of  Frauds 
provided  that  no  leases,  estates, 
or  interests  in  any  lands  (not 
being  copyhold  or  oustomary 
interests)  should  l>e  granteJ, 
assigned,  or  surrendered  Jinlcnh 
l>y  deed,  or  note  in  writing 
sij;iie<l  as  n-quired  by  the  Act 
in  the  case  of  a  feotfment,  or  by 


act  and  operation  o£  law.  By 
the  Real  Property  Act,  1845.  a 
deed  is  requisite  to  make  an 
exchaiiij;<'  or  a  surrender  i« 
writing  i  a  freehold  estate  valid 
in  law.  But  if,  by  agreement 
between  a  tenant  for  life  and 
one  entitled  immediately  after 
him  in  fee,  the  former  give  up 
and  the  latter  take  possession 
of  the  land,  it  seems  that  this 
would  be  considered  to  be  a 
surrender  of  the  life  estate  by 
operation  of  law,  and  therefore 
good  without  deed  or  writing. 
tSee  state.  2U  Car.  II.  c.  3,  s.  3 ; 
8  &  9  Vict.  c.  106,  8.  3  ;  Lyon  v. 
Beed,  13  M.  &  W.  286,  305— 
310 ;  Dodd  V.  AckUm,  6  M.  &  G. 
672,  679  ;  Phen^  v.  Popplewell, 
12  C.  B.  X.  iS.  334;  OasOer  v. 
Jfenderioit,  2  Q.  B.  1>.  57.')  ; 
Fenner  v.  Blake,  litOO,  1  (^  U. 
426. 
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Wo  soo  tlu.n  tlmt  .-vory  mod.  of  r.„„v.,vinK  a  frcv-  Nomaan.of 
iiuKi  Known  to  Ui.»  common  law  »ith«r  nMiiind  or '^*'''y*'"*  ■*» 
presupposHl  u  transf.-r  of  j,os,H.Hsio„  ;  und  that  no  one  rhouutuv. 
coiild  ucjuire  an  cst^it,..  of  fn^-hold  without  .-ntiy  on 
th..  Jan.l.     In  lut.r  times  a  method  of  convoyanco  wan 
devLSPd.  which  could  h..  mado  .,.s„  of  at  any  distance 
from  tJiM  i)roi),,rty  :  hut  this  d.iiv.-d  its  of!(>ct  from  tho 
Statute  of  U.SOS  (d).     lU'foro  procn-dinK'  f-irth.-r,  there- 
for..,  It  wdl  ho  nocossary  to  oxpluin  that  stiituto,  and 
what  It  was  d..si«n.Ml   to  uholish.   nam.'ly,  (.(|uitahl,. 
ostat/'s  in  land. 


id)  sut.  27  if.n.  vrrr.  .•.  lo. 


W.R.P. 


II 


rr— 

<  i 


(       1»W      ) 


Eiliiity. 


Tonrt  of 
( 'hnnrery. 


CHAPTER  VII. 

OF  AN   EQl'ITABLE   EHTATK   IN   I.ANP. 


Section  I. 

0/  F.qmhi  Mul  the  Courl  0/  Oinncenj. 

r>E9iDE»  tho  fvoohoia  pstatos  ill  land,  whicli  may 
1)0  onjoycd  l>y  tho  coinmon  law  («).  '^  ^'"^  ""^v  li'^o 
valnal.lo  intorosts  in  land  to  which  ho  ia  ontitlod,  not 
ftt  Jaw,  hut  in  equiUj  only.    This  word  eqml]l,  whon 
nsod,  as  horo,  in  contra-distinction  to  law,  doos  n(.t 
rof.-r  to  what  is  morally  right  as  opposod  to  what  is 
logal,  hnt  donotos  gonorally  tho  hody  of  rult-s  which 
has  hoon  dovolopod  in  the  exerciso  of  tho  oqnitahlo 
jurisdiction  of  tho  Court  of  Chancorj-  (b).    Theso  rules 
of  equity  are  as  much  niles  of  positive  law  (c)  as  aro 
tho  rules  of  common  law  ;  each  hody  of  rules  is  a  part 
of  tho  law  of  tho  land.    The  rules  of  equity,  however, 
are  of  later  origin.    Like  the  equity  of  the  Prsetor  in 
the  Roman  svstem  (d),  they  were  introduced  to  mitigate 
the  harshness  of  a  rigid  legal  system.    In  this  country, 
however,  thov  were  not  enforced  in  the  same  courts  as 
the  rules  of  law,  hut  wore  administered  in  separate 
tribimals,  the  chief  of  which  was  the  Court  of  Chancerj-. 
This   Court   gradually   acquired   complete   power  of 

HollaiKl,  Irurifpnulencc,  36,  37,      Justinian,  2.  sq. 


lfi:j 


rtr  \N  KQiiTtnrF,  rhtvtr  fn  r.wn. 

oarryinR  out  its  own  .l-rr-.s.  ..v.n  wh.n  f  l.oy  ov.r-rodn 
th«  ru..8  of  .1...  coinnum  luw  :  t hough  "tho  meann 
udoptod  to  Recun,  olK-dionce  wero  n<,t  th<,  samo  an  were 
"sod  to  «,vo  cr-ct  to  the  judp„..„tK  of  common  l«w 
o-.urts.  But,  notwithHtandiuM  thin  different  in  pro- 
c.'.lun.  tho  rules  of  equity  eHtahlished  in  th«,  Chancery 
(our  becamo  as  binding  on  the  subject,  and  as  enforct?. 
Hde  by  tho  ex(.cu(ive  powr  of  the  State,  as  the  rules 
of  common  law. 

of    he  common  law  courts  c,  was  derived  from  the  ?^'^"?'''^' 

author  tv   of  the    Kino    f..„..r-l-   I  .1  ^"*' Jiiriddi.li..,, 

iny  oi  UK    ivrng,  regarded  as  the  source  of  all  •'x*'" '««»l 'a 
J..s(,ce  withm  the  realm,  and  fnmi  the  jurisdiction  of  ""'"*-'^- 
'J".  Kmg  m  Council.     When  U.ury  II.  delegated  his 
••••'iumry    legal    jurisdiction    to    ju.lges    sitting    p 

'-'-'-ty  (/)J.e  reserved  ,u.sti,i.  ;.hieh  theve.r.ll 
not   .leternune,  for  the  .b-eision  of  hiu.s..If  ;„,,  ,,;, 

fomKiI(/0    petitions    were    cnstantlv    made    f„r   the  "- J'"^-"' • 
ndress  of  ev-^-  ki„,l  of  injustice,  .uui  especially  for  &».""• 
-  ..-f.  as  a  matter  of  special  grace  and  favour,  in  cases  '' '"'• 

«     ).     AlK,ut  t be  twenty-second  year  of  Kdward  1 1 1.  A.l,.  ,.U8-.. 
1-t.tions  touchu.g  nmtters  u,  be  conceded  of  the  n.val 
«race    were    ordered    to    be    prosecuted    before         ' 

hancellor;    an.l  ,t  appears  that  after  this  petitions 
for  the  redress  of  grievances  ul,;^l,  «k»  , 

"t  Ih,.  17.1,  y,.ar  ot  Ri,.|,„r,l   IF.  (i)  ,.xlen,li„s  lh« 


(?)  Anif,  p.  9,  n.  (»). 

(/)  Ante,  p.  ft.  n.  (c). 

(3)  ^nwjict,  (Jpsta  Hen.  II.  i. 
Ali  ;  htublis,  CV.nft.  Hint,  fh 
XII.  S  1«3. 

(A)  As  to  whioh,  nee  Stublx,, 
( oust.  Hmt.  f  h.  XV.  §  230  • 
Hnrjiy,   Intrwl.   to  (lose  Roll/ 

SSVl. 


I  ^''  ''^«„  Stuhf*.   c«n«t.   Hirt. 

<  !<»«  Rolls,  xjtviii. 

'*)  Haitlj-     Intrwl.    to   flow 

itoiJdon,  Select  Caw^  in  flinn. 
rrrj-    (h'ei,ien    .Sofiety.    vol.    x., 

(/)  Stat.  17  Rio.  II.  p.  fl 
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ClianCfiy 
]irtK''.-<.-<. 


Alta<liiiU'iit 

S»'qll<•^tl■a■ 
tixii. 


rhftnoelli.i'H  juriHtliclion,  Ruch   potitioim   w.'n-  riBU- 
krly  fiU'd  (w).    Chair  ry  procens  foriiwd  tlw  Hul.jtct 
of  compUiiiit    by   thfl   t'oniinon«   in   tho   m\i   llir«t' 
n-igiiH  (n) ;    l»ut  in  Kdwunl  th«  Fourth'H  time  it  is 
found  «'Htublish('d  as  a  UiinR  of  um  and  wont  (n).    It 
app«'ars  that  tho  Chancellor  had  acquired  the  ripht  i<> 
sit  and  hear  canws  ulono,  apart  from  tlio  reHt  of  the 
council,  us  early  as  the  rei^n  of  Richard  H. :  lint  that 
his  court  was  not  definitely  severed  from  that  of  the 
King's  Coimcil  imtil  the  time  of  the  Tudor  sovereigns  (]»). 
Tho  equitable  jurisdiction  of  the  Court  of  Chancery 
was  finally  established  by  the  decision  in  its  favour  by 
Janus  T.  of  the  controversy,  whetlnr  a  court  of  equity 
could  t,'ivc  nlief  after  or  against  a  jnd^'iuent  of  a  court 
of  common  law  (q). 

(Iiancory  process  wn^  directed  against  the  ])erson 
complained  of  who  was  suiuni(med  to  ap]..ar  and 
answer  the  mal-  .rs  laid  to  his  elmrge  (r)  ;  and,  if  need 
were,  enjoin  d  to  refrain  from  exercising  his  connnon- 
law  rights  in  a  numner  contrary  to  what  tho  Court 
enforced  as  equity  (s).  Contempt  of  the  Court's  decree 
was  pnnitthed  by  attachment  (t)  and  iniprlsonment  of 
the  party  in  contempt,  und  in  later  times  by  seques- 
t  rat  ini,  (h)  of  bis  property.    But  it  was  only  in  Chancerj- 


f»)  1  '  i'l.  I'rrfuce. 
(»)  St.-  H-.I.  Far!,  iii.  471.  ">»Ml. 
r.io.  iv.  S4. 13«>,  IW'  sot  ;  St»t.U-ii 
Sociftv.  Vol.  s..  Iijtrc»d.  xvii. 

in  Hardy.  Introd.  to  (;io«f 
Eluik.  xxxi.  ;  Rot.  Pari.  vi.  144. 

(  p)  Baildon.  Select  Cases  in 
(^"haneery,  Selden  Society,  vol.  x., 
Intriwl  xvi..  xix.,  xlv. ;  HoldB- 
woeth,  Hjst.  Eng.  L»w,  i.  203  sq. 

(^)  See  3  Black.  Comm.  52  ; 
r»ry,  163 ;  Jurisdiction  of  the 
f  curt  of  Chancery  ▼indicated,  at 
the  end  of  1  C^.   Bep. 

(r)  See  Hardy,  Intpod.  to  Clotie 
RoUs-  XXX.,  note  (3)  ;  i«>t-  Pari, 
iv.,  H4  ;  Palgrave  on  fib*  King-s 
ro»n<il.  41  :    1   Cnl.   t.  xrvil.  : 


Helilrn  SiHiety.   vol.    x.,   IntP<Ml. 
xiv.,  xxiv.  .«/..  :i.  H.  lU,  I".  !**• 

(»)  Spj-nee,  Eq.  Jur.  371,  (J73 
—670. 

(I)  Clatf  V.   Alddturgh,  2  Cal. 
Ixii.  (14*15  Edw.  IV.). 

(u)  Seqnesttntion  appean  to 
have  been  introduced  in  Eliza- 
beth's reign,  but  hardly  bocamo 
an  established  institution  before 
the  time  of  C^tarles  II.  See 
Ptftotice  of  the  Hi^  Court  of 
Chancery  (A.D.  1672),  28,  26; 
1  Vem.  421  ;  1  Eq.  Ca.  Abr.  130  ; 
Prec.  Ch.  .552  ;  Tothill,  ffequex- 
ZTotian  ;  Bfiifffr,r~  ".  Wi(fx,  Cny 
Eliz.  651  ;  1  Cb.  lUp.  81  ;  1  <'li. 
Td.  91  ;  2Ch.  Cn.  44,4.5;   I'iMxis 


CIK    AN    KvL'IT.MinK    KhiatK    IN    t,.\NU.  Hm 

tliat  Jho  nil.H  of  eqiiily  wen-  ciifnmd  ;  f<,r  u  iii|..  (., 
r<Ii.f  ill  equity  was  lu-vcr  u(liiiit«,<l  U,  c(.iif.r  a  rvjlil 
coKiiiHublo  by  the  cuurf s  of  cunm.uii  law  {v).    Cimneery  i  i.an.crv 
procedure   was   iK.rrowed   from  iju.   Gnion   liaw  (x) ;  J"^^^"''- 
uiid  j.resented  a  strong  contrast  to  conuiion  law  i>ro' 
coduro  in  its  mo,le  of  trial  by  a  single  judge  without 
»  j^ry  iy),   its   manner  of   taking  evidence    by   the 
written  dopositioiiK  of  witnesses  examined  by  written 
interrogatories  {:),  and  its  .h'erees  requiring  the  speeilic 
l»erformanco  of  the  acts  enjoined  (o). 

It   does   not 
Chancery  process 

rccogmsod  ill  the  courts  of  law  {b).  On  the  contrary, ' 
Iho  earliest  petitions  to  tlie  Chancellor  were  geiierallv 
fi-oiii  those  who  had  suff.'n^d  wrongs  C(.gnisahle  aV 
lonimon  law.  but  were  hin.l.red  from  pursuing  their 
l"g.il  remedies  by  extnmeous  causes,  such  as  the 
oppression  of  great  men  or  the  corruption  or  j)artialitv 
of  the  King's  oJlicers  (o).    The  ^-nat  value  of  Chancerv 


appear   that    in    the    lirst    days    of  iTincj,,!..  ..f 
relief  \^as  afforded  on  j»rinciples  not  •q'.''}*'''o 


Alma)  Curiio  (Junti-IJari*  (A.D 
I0!H),32,44,89;  Gillxrt.  Forum 
llonuuium.  18.  (W  s,,.  ;  Kowt 
Nortli  a  LivcM  of  tbo  ^orthx,  i. 
420.  cd.  1820;  ante,  p.  2«. 
II.  (r). 

(I')  Soc  Y.  B.  4  Edw.  IV.  8, 
l>l-  !»;  Warwiek  v.  Richardson, 
l<>  M.  4  W.  2W  ;  Varvalho  v. 
Hum.  4  B.  &  Ad.  382,  396- 
Hum  V.  Carvalho,  4  My.  *  Cr! 
•ilW,  6»9 ;  Lewin  on  TriwU,  10, 
«lh  od.  A  limited  equiUble 
junsdittion  was,  however,  con- 
ferred on  the  Common  Law 
(  ourtH  by  the  Common  Law  Pro- 
<«dure  Act,  1854  (17  &  18  Vict, 
c.  125,  «a.  08.  69.  79,  83,  85). 

{X)  Gilbert.  Forum  R..man., 
lb.  II.,  iii. ;  L.  Q.  K.  i.  102. 

(!/)  1  Spenco,  Eq.  Jur.  383  :  3 
Black.  Comm.  442.  450. 

{')  3  Black.  Coram.  4;i8.  44!l  • 
2  Maddock.  Oiaiicerv  Pra'tiee' 
ootf  3rd  cd.  Since  1 852  o  videncc 
in  Chancery  proceed iiijjjM  niav  Im 
taken  vitxi  voce  ;  ace  stat.  10  &  Hi 


Vi(  t.  c.  80,  »N.  28    :m»  ;   U.  S.  ( '. 

1883,  Order  XXXV M.  r.  1. 
(")  I    ^>ln■m•e.    K((.    .fiir.    3S!i. 

3!»0.     JutlginentM  at  cnminou  law 

were,   t'ciurully,   cither  for   tbo 

recovery  of  land,  or  of  a  Runi  of 

money,  aimply. 
(*)  See  L.  Q.  R.  J.  163  4  n.  (1). 

1  ho  complainta  of  the  Commons 
already  mentioned  {atUe,  p.  164) 
were  directed  againat  the  iamie 
of  Chancery  proceas  in  matten* 
triable  at  common  law. 

(c)  See  1  Cal.  Preface,  iii., 
v.— IX.,  xiii.,  xjtxi.— xxxiii..  xlii., 
iff'T""-'  "'••  c*^".,  cxxviii.,  2 
Cal.  i.,  v.,  viii.,  xxix.,  xxxii.— 

^l-}f''J  *''''•  ^'"■- Subpana. 
M;  tseWen  Society, vol.  x.,lntro<l. 
xliv.  With  the  better  adminis- 
tration of  the  law  consequent 
upon  the  growth  of  modem 
MMJicty  the  Chancery  juriadic 
*'^n  "Ter  such  matters  becauic 
obsolete,  and  it  haa  no  jJaco  in 
m-Klem  equity;  1  Spcucc,  Eq. 
Jur.  087,  089.  ^ 
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DrfnirlHiil  tu 
aiiHWcr  uu 
oath. 

Uisvuvcry. 
lujuuctiuu. 


^\'hc^c 
cummon-Iaw 
rcouxJy  in- 
adequate. 


Whew  uo 
right  at 
cuuiiuuu  law. 


OF   t'OUl'OUKAL    UEUEUITAMJiNTa. 

proci'duro  to  uggricved  parties  was  tluil  tlio  deffiulaal 
was  iiitorrogated  and  couipoUod  to  answer  on  oath  as 
to  the  matters  in  dispute,  and  was  thus  obliged  to 
make  discovery  of  facts  which  might  otherwise  have 
remained  midotected  (d) ;  also  that  he  might  bo 
enjoined  to  do,  or  refrain  from  a  particular  act,  instead 
of  being  adjudged  to  pay  money.  For  these  reasons 
application  was  also  made  to  the  Chancellor,  and  a 
jurisdiction  established  in  some  matters  where  there 
was  good  right  to  relief,  but  inadequate  remedy  at 
the  common  law  (e).  But  it  was  only  by  slow  degrees 
that  there  grew  up  a  jurisdiction  in  Chancery  to  grant 
relief  in  certain  cases  of  hardship  in  which  the  common 
law  would  admit  no  cause  of  action  at  all(/).  The 
first  exercise  of  this  jurisdiction  must  of  course  have 
been  based  on  considerations  of  niorahty  and  exi)e- 
diency  (g).  The  Chancellor,  origuially  an  ecclesiastic, 
was  called  the  keeper  of  the  King's  conscience  {h) ; 
relief  was  prayed  of  him  in  the  name  of  good  faith, 
reason  and  conscience  (t) ;   equity  was  then  identified 


Fraud. 


tspeeifiu 
performance. 


(i)  Scldeu  Society,  vol-  x., 
lutrod.  xxvii.  Di«covery  became 
an  importaut  head  oi  equity 
jurisdiction ;  see  Kaynes'  Out- 
lines of  Equity,  Lect.  vi. 

(e)  An  example  of  this  occurs 
in  tJie  case  of  fraud,  recourse 
being  had  to  Chancery  not  only 
to  obtain  discovery  of  fraudulent 
dealing,  but  also  to  compel  the 
delivery  up  and  cancellation  of 
deeds  and  instruments  which 
had  been  forged  or  procured  to 
be  executed  by  fraud,  duress  or 
undue  influence ;  see  1  Cal.  xi., 
xlv.,  li.,  cxxix.,  cxxxi. ;  2  Cal. 
xii.,  XV.,  XXX. ;  Selden  Society, 
vol.  X.,  Introd.  xxxi. — xxxiii. 
Decreeing  the  specific  perform- 
ance of  certain  contracts,  chiefly 
for  the  sale  or  leasing  of  land,  ih 
another  (and  apparently  later) 
instance;  Selden  Society,  vol.  x., 
introd.  XXXV. ;  Fry,  Specific  Per- 
formance, 15,  3rd  ed.  And  ^ec 
Hayucs'  Outlines  of  Equity, 
Lect.  V. 


(/)  The  most  important  in- 
stances of  the  exorcise  of  this 
jurisdiction  are,  in  early  times, 
the  iaaue  of  Chancery  process  in 
case  of  a  breach  of  trust,  and,  Breatii  < 
in  later  equity,  the  granting  of  trust,  rei 
relief  against  forfeiture  for  non-  against ! 
payment  of  money  by  a  certain  iciture. 
day,  whence  sprung  the  equity 
of  redemption  of  mortgages  for- 
feited at  law.    See  port,  pp.  174, 
184,    and    Part    IV.,    Ch.    ii. ; 
Haynes'    Outlines    of    Equity, 
Lect.  iv.    As  to  certain  cases  of 
the    intermediate    time,    see    1 
Cal.  XX..  xciii.  ;  2  Cal.  ii.,  Ixiii. ; 
Y.  B.  n  Edw.  IV.  6,  pi.   18 ; 
Hargrave,  Law  Tracts,  334—339  ; 
L.  Q.  R.  i.  171 ;   Harvard  Law 
Review,  vlii.  254 — ^257. 

ig)  See  Harvard  Law  Review, 
xiii.  257. 

{h)  Hardy,  Close  Rolk,  Introd. 
xxvii. 

(0  Sec  1  Cal.  ii.,  xxi.,  xxvii., 
sxxiv.  i-q.  ;  2  Cal.  ii.,  v.,  vii., 
xi.  aq. 
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with  1  111"  rulo  of  action  prt'scribi'd  by  ^ood  conscii-ncu  (/.); 
and  for  some  tinio  it  was  left  to  tlio  Chancellor's  dis- 
cretion how  far  he  would  interfere  (l).  But  the  respect 
paid  to  precedent  and  the  practice  of  the  Court  (wi), 
the  professional  opuiion  of  regular  practitioners  at  the 
Chancery  Bar  (n),  the  practice  of  deciding  difficult  cases 
with  the  advice  of  the  judges  (o),  and  the  example  of 
the  Prajtor's  equity  in  Eoman  law  (p),  were  all  influences 
tenduig  to  make  the  Chancellor's  interference  with  th«' 
law,  in  the  name  of  equity,  a  matter  of  pruiciple  (g). 
Btill,  it  was  hardly  imtil  after  the  restoration  of 
Charles  II.  that  it  became  well  understood  that  relief 
should  bo  administered  in  a  court  of  equity  upon  fixed  Priuciulos  of 
principles  of  justice  to  l)e  ascertained  from  prece- •'*\V'|4'<' 
dents  (r).  Moreover,  the  practice  of  committuig  the  **  " 
Great  Seal  to  a  lawyer  was  not  established  before  tho 
seventeenth  century  (s).  Indeed  modem  equity,  tho 
body  of  rules  now  enforced  as  equity,  is  generally  dated 
fixjm  tho  Kestoration,  and  may  be  said  to  have  been 
evolved  from  the  judgments  given  in  the  Court  of 


I- 
» 

n 

'•  Breatli  i 
*  trust,  rei 
>*  against  f 
"fciture. 

■y 
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•    f 
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(i)  «ee  Y.  B.  4  Hen.  VII.  4, 
|>1.  8  ;  Bro,  Abr.  Conscience,  pi. 
S,  JC,  17;  Doctor  and  Student, 
Dial.  I.  ch.  12—19 ;  Bac.  Tr.  iv. 
305—307, 3 1 2, 324.  In  the  Roman 
system,  equity  wa«  identified  with 
natural  law,  or  the  law  which 
natural  reason  teacheH  all  man- 
kind ;  see  Maine's  Ancient  I^iw, 
ch.  iii. ;  Gai.  Comm.  I.  1,  150, 
il.  65—73,  111.  26. 

{I)  See  Hardy,  Introd.  t<»  Closo 
Rolls,  xxiii.,  xxxi. ;  Lamhiird's 
Archeion,  48,  04;  Abuses  and 
Remedies  of  Chancery  in  Har- 
grave's  Law  Tractfl,  430.  431  ; 
iSelden,  Table  Talk,  Equity ;  3 
Black.  Comm.  54,  433.  434. 

(to)  See  Ordinacio  C^incellariee, 
12  Ric.  II. ;  RenoTacio  Urdinum 
Cancellaria',  Ump.  Hen.  V.,  .San- 
((ers.  Chancery  Orders,  1 — 7  d  ; 
Hardy,  Intnxl.  to  Close  Rolls, 
xxxi. 

(»i)  lU-nov.  Ord.  Cuuc,  Sun- 
ders, Ch.  Old.  7  d. 


(o)  See  Y.  B.  37  Hen.  \I. 
13  &  35,  pi.  23  ;  7  Edw.  IV.  M, 
pi.  8 ;  22  Edw.  IV.  0,  pi.  18 ; 
1  Cal.  xcvii. ;  2  Gal.  xxviii. 

( p)  Spence,  Eq.  Jur.  i,  412, 
415 ;  see  Smyth,  De  Republica 
Anglorum,  52,  54,  e<l.  1583 ; 
Treatise  of  the  Masters  in  Chan- 
cery, §  iv.,  in  Hargrave's  I^w 
Tract«,  309—313;  History  of 
the  Chancery,  A.D.  172ti,  p.  40  ; 
Reeves,  Hist.  Eng.  Law,  ch. 
xxii.  Vol.  ii.,  pp.  COO,  601,  ed. 
Finlason. 

(?)  Spence,  Eq.  Jur.  i.  407  sq. 

(r)  Fry  v.  Porter,  1  Mod. 
307. 

(»)  The  curly  Cliancellors  were 
mostly  ecclesiastics,  who,  how- 
ever, were  then  usually  bred  up 
in  the  study  of  the  civil  and 
canon  law  ;  see  3  Black.  ( 'onim. 
53  ;  Hardy's  Catalogue  of  ( 'han- 
cellors  ;  Reeves,  Hist.  Eng.  Law, 
ch.  xxvi.  vol.  ii,  p.  600,  cil. 
Finlason. 
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Cliuucery  from  the  Chancellorship  of  Lord  Notting- 
ham (1)  clown  to  that  of  Lord  Eldon  (u).  By  that  time 
equity  had  become  a  body  of  case-law,  administered  on 
principles  to  be  fumid  in  former  decisions,  but  admitting 
no  further  accessions  from  the  moral  domain.  Such 
it  has  since  remained,  notwithstanding  a  portentous 
increase  in  volume.  Chancery  procedure,  of  which 
the  delays  had  become  an  intolerable  scandal  (2),  was 
reformed  in  1833  (y),  and  again  in  1852  (2). 


I 


Judicature  In  1875  the  old  Court  of  Chancery  came  to  an  end. 

Acu  of  1873-  lu  that  year  its  original  jurisdiction  was  by  the  Judica- 
ture Acts  of  1878—75  transferred,  together  with  that 
of  the  old  courts  of  common  law,  to  the  High  Court 
of  Justice  then  established  (o).  The  same  Acts  made 
provision  for  the  recognition  and  enforcement  of  equit- 
able rightf  ill  evo^y  branch  of  that  Court,  and  in  the 
Court  of  Appeal  established  at  the  same  time  {b) ;  and 
also  for  the  prevalence  of  the  rules  of  equity,  where 
conflicting  with  the  rules  of  common  law  (c).  For 
purposes  of  procedure,  however,  the  administration  of 
the  principal  matters,  in  which  the  Court  of  Chancery 
used  to  exercise  its  exhisive  jurisdiction,  and  of  the 
same  Court's  statutory  jurisdiction,  was  assigned  to  the 
Chancery  Division  (d).  Since  1875,  therefore,  law  and 
equity  have  been  administered  in  the  same  Court ;  and 
injunctions  of  a  court  of  equity  against  proceeding 
at  law  are  things  of  the  past  (e).    The  two  systems  of 


(<)  A.D,  1673—1682.  See  3 
Black.  Comm.  66;  1  Butler's 
Reminiscences,  §  11 ;  Story,  £q. 
Jur.  §  62. 

(tt)  Lord  Caiaiioellor,A.D.  1801 
—1806  and  1807—1827;  see 
Maine's  Ancient  Law,  ch.  iii. 

(x)  See  C.  P.  Cooper's  Lettrcs 
sur  la  C!our  de  la  Chancelleric. 

(V)  By  Stat.  3  &  4  Will.  IV. 
f.  04 ;  Orders  in  Chancery,  2lBt 
Dec,  1833 :  3  L.  J.  N.  S.  Ch.  1. 

{?)  «>•   Stat.    15   *    16   Vict. 


c.  86.  See  First  Report  of  the 
Chancery  Oommission,  1862. 

(a)  StaUi.  36  &  37  Vict.  c.  66. 
s.  16 ;  37  ft  38  Vict.  c.  83 ;  38  & 
39  Vict.  0.  77. 

(6)  Stat.  36  &  37  Vict.  c.  66, 
8.24. 

(e)  Sett.  25,  sub-s.  11. 

id)  Stat.  30  &  37  Vict.  c.  66. 
3.34. 

(e)  Sec  8cct.  24,  8ub-s.  5 ; 
Wright  v.  Bedgruve,  11  Ch.  D. 
2i. 
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law  and  equity  liavo  not,  however,  been  abolishod,  us 

some  Imvo  imagined.    For  it  is  hold  that  the  effect  TLcir  cUect. 

of  the  Judicature  Acts  is  not  to  change  the  nature  of 

equitable  as  opposed  to  legal  rights,  but  is  to  secure 

by  the  jurisdiction  of  one  Court  the  same  (but  no 

greater)  prevalence  of  equitable  over  legal  rights  as 

Avas  formerly  obtained  by  the  action  of  the  Court  of 

Chancery  against  persons,  who  exercised  their  legal 

rights  m  violation  of  the  rules  of  equity  (/). 


in 


Section  II. 

Of  Uses  before  the  Statute  of  Uses. 

Equitable  estates  in  land  have  their  origin  in  the  origin  „f 
ancient  practice  of  men  putting  their  trusted  friends  hi  *'l"'t«W.. 
I)ossos8ion  of  their  lands,  in  confidence  that  their  friends  Unt 
would  dispose  thereof  accordmg  to  their  wishes  (</). 
It  appears  that  men  gave  their  lands  to  others  in 
trust,  either  for  purposes,  which  were  lawful   but 
could  not  be  carried  out  without  the  interposition  of 
some  person  trusted  to  execute  the  donor's  wUl,  or  for 
fraudulent  purposes  (h).    As  to  the  latter,  men  put 
others  mto  legal  possession  of  their  lands  in  order  to 
defraud  their  creditors  (t),  or  to  delay  actions  brought 
to  recover  the  lands  {k)  ;  and  for  a  time  gifts  of  land 
to  trusted  laymen  to  the  use  of  religious  houses  were 
employed  to  evade  the  Statute  of  Mortmain  (0-     The 


T.  ^i)  ^**  *"*  ^-  (^'ooper,  16  Ch. 
»-«4^.«»;  WaUhv.  Lonsdale, 
. !  ^P-  ^ '  Cfcmento  v.  MtUthews, 

r  ?;  S-  5-  ^^  ■'  •'°'*p*  ^  •  Avow. 

J5  y.  B.  D.  280  ;  HaUas  v.  JMin- 
mjn,  ib.  288  ;  FnmeM  v.  Bond,  4 
J  imca  L.  R.  457  ;  Suain  v.  Ayrcs, 
21  Q.  B.  D.  289.  293  ;  Warren  v. 
Murray,  J81M.  2  Q.  Ji.  M8. 

(?)  As  to  the  antiqufty  of  thi.s 
practice,  ace  Uiicf  Justice  O.  M'. 


Holmes  in  L.  Q.  U.  i.  102  • 
P.  &  M.  Hist.  £ng.  Uw,  ii! 
228—236. 

(A)  See  Bacon  on  XJucn,  8.  9. 
20,21. 

(»■)  See  stats.  50  Edw.  III.  c. 
0 ;   2  Uic.  II.  St.  2,  <■.  3. 

(*)  .Sec  Stat.  1  Jtic.  II.  c.  0. 

(/)  Antf,  pp.  53,  76.  Thi., 
j.ractjce  wua  stopped  by  «ui.  li 
Uic.  II.  c.  5. 
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J''<'ulllii<-litit  lu 
cxcfulp  the 
fcoSoi'a  nill. 


To  cxerulo 
the  feoffor's 
laMt  will  after 
hiy  death. 


I'ractifC  of 
piifuoffing 
others  to  the 
feoffor's  uae. 


foriacr  kind  of  imrposo  is  iustiuiccd  by  a  gift  of  luiuls  to 
othors  with  intent  to  porforin  the  douoi'rf  Avill,  by  dis- 
posing of  tho  same  uccording  to  his  directions  cither  in 
hw  lifetuue  or  after  his  death.    Thus,  as  a  man  could 
not  convey  to  himself  or  his  wife  at  common  law  (w), 
feoffments  (n)  were  made  to  others  in  order  to  make  a 
settlement  of  the  land  ;  as  where  one  enfeoffed  another 
with  the  intent  that  he  should  re-enfeoft  the  feoffor  and 
his  wife  to  hold  to  them  and  the  heirs  of  their  two  bodies, 
and  that  a  Ime  should  be  levied  to  effect  the  same  pur- 
pose (o).    It  appears,  too,  that  when  freeholders  could 
only  dispose  of  their  hnsls  by  deliveruig  seism  thereof 
hi  their  lifetuno  (p),  tlu  y  would  enfeoff  others,  trustuig 
tho  feoffees  to  dispose  of  the  land  accorduig  to  the 
feoffor's  last  will  after  his  death,  for  mstance,  in  paymg 
his  debts  out  of  the  profits,  disposuig  of  part  for  tho 
benefit  of  his  soul,  or  makmg  estate  thereof  to  his  widow 
for  life  ar.d  afterwards  to  one  of  his  sons  ui  fee  or  m 
tail  (g).    Here  ♦ho  mtent  would  also  be  that  the  feoffor 
should  have         ase  of  the  land  durmg  his  life  (r).    In 
course  of  tim-   -aere  grew  up  a  practice  (which  seems 
to  have  been  somewhat  of  a  novelty  in  the  reign  of 
Edward  I.  (s),  but  to  have  been  well  known  m  the  time 
of  Richard  II.)  of  men  puttmg  their  lands  mto  the  pos- 
session of  several  others  jomtly,  or  of  others  jointly  with 
themselves,  with  the  mtent  that  the  feoffees  should 
dispose  of  the  land  according  to  the  feoffor's  will,  and 
should  hold  the  same,  generally,  for  his  use  {t).    This 


(»«)  Bract,  fo.  13,  29  a. 

(n)  AtUe,  p.  145. 

(o)  See  Bract,  fo.  262  a ; 
Thomas  of  Weyland'a  case.  Rot. 
Pari.  i.  66  ;  Madox,  Forin.  Angl. 
Nos.  126.  140,  165,  170,  372.  377. 
378 ;  Bn).  Abr.  Feoffment  al 
Usen,  pi.  9;  ¥.  N.  B.  205  U.  ; 
P.  &  M.  Hist.  Eng.  I^w,  ii. 
20  &  n.  (2),  91,  9l»,  102,  104. 

(  p)  Ante,  pp.  19,  74. 

(5)  See  Bract,  fo.  41  b,  "  Et 
hoc  non  fit  tantum  inter  vivos, 
sed  etiam  in  ultima  voluntate. 


dum  tamen  donatot  bonam 
habeat  memoriam,  sicut  fieri 
solet  inter  vivos "  ;  Abbrev. 
Placit.  272.  col.  1,  Suff.  rot.  17  ; 
Rot.  Pari.  iii.  01  ;  Madox,  Form. 
Angl.  Nos.  3,  107,  108,  768,  776  ; 
1  Cttl.  xxi.,  XXXV.  ;  2  t^al.  iii.  ; 
Sclden  Society,  x.  49,  115,  119. 

(r)  Litt.  s.  463. 

(»)  See  Thomas  of  Wcijland's 
case,  Rot.  Pari.  i.  66. 

(J)  .Solijon  Society,  x.  44.  (ii). 
93,  95  J   1  Sand.  V^s,  15—19. 
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Ki'i'uw  to  liivvo  bt't'U  iloiic,  nut  only  to  guiu  tliu  power  of 
ti'Stuiuc'utiiry  disposition,  but  also  to  esciipe  tliu  buicloii- 
some  incidonts  of  feudal  ti-nure  ;  for,  so  loug  us  u  plural 
number  of  feoffees  was  maintained,  tho  survivorship 
prevailing   between  joint   tenants  (u)   prevented   tho 
accrual  of  the  lord's  right  to  relief,  wardship  and 
marriage  (x),  all  forfeiture  for  treason  or  felony  (y),  and 
likewise  wives'  dower,  an  encumbrance  ever  sought  to 
be  evaded,  as  we  shall  see  (:).    But  for  the  feoffor  to 
secure  these  advantages,  it  was  of  course  necessary 
that  the  feoffees,  whom  he  had  trusted  with  the  legal 
possession  of  his  lands,  should  not  abuse  tlio  confidence 
reposed  ui  them.     It  seems  at  first  to  have  been  usual  Attcmptt-d 
for  persons  enfeoffed  for  a  particular  purpose  to  plight  feoffees  in 
their  faith  to  do  the  feoffor's  will  (a) ;  us  in  early  tunes  trust- 
u  suit  for  breach  of  faith  could  be  brought  in  the 
ecclesiastical  courts  (6).    But  in  matters  which  con- 
cerned a  lay  fee  or  dealt  with  chattels  or  debts  for  other 
than  testamentary  or  mutrunonial  causes,  such  suits 
were  prohibited  from  Henry  the  Second's  reign  on- 
wards (c).     Other  clu'cks  upon  feoffees  in  trust  were 
also  attempted  ((?),  but  proved  insufficient  when  the 


(u)  Ante,  p.  130. 

{x)  Ante,  p.  47. 

(y)  See  Rot.  Pari.  i.  66 ;  1 
Sand.  Uses,  67. 

(z)  Poa,  Part  I.,  ch.  xiii. 

(a)  As  to  plighting  faith,  which 
still  survives  in  the  Church  of 
Kngland  marriage  service,  and  in 
the  word  affidavit,  see  L.  Q.  B. 
i.  1(>4,  169,  173 ;  Madox,  Form. 
Angl.  Nos.  2,  8, 84, 142, 147, 140, 
151, 153—162,  630, 631,  674,  67U, 
688 ;  P.  &  M.  Hist.  £ng.  Law, 
ii.  186—201. 

(6)  Glanv.  x.  12  ;  1  Roger  de 
Hovedeo,  Bolls  ed.  254  ;  2  R.  de 
Diceto  (ibid.),  87  ;  2  Matt.  Paris, 
C'hron.  Maj.  (ibid.),  368  ;  Ann.  de 
Burton  («&k{.),  256, 406;  Spence, 
Eq.  Jur.  i.  118;  P.  &  M.  Hist. 
Eng.  Law.  ii.  195  aq. 

(e)  For  some  time  the  Ecole- 
tdastical  Courts  struggled  hard  to 


maintain  the  jurisdiction  so  pro- 
hibited ;  and  it  seems  to  have 
been  common  to  submit  by  con- 
sent to  ecclesiastical  jurisdiction 
in  matters  of  breach  of  faith  or 
agreement,  notwithstanding  that 
such  consent  would  not  avail  to 
stay  a  pr*hibition.  See  Glanv. 
X.  12  ;  Bract.  175  a.  401,  406  b, 
410  b,  411  a;  4  Matt.  Paris, 
Chron.  Maj.  614 ;  Ann.  de  Bur- 
ton, 417,  423;  Madox,  Form. 
Angl.  Nos.  157—159,  161,  630, 
641,  685;  P.  &  M.  Hist.  Eng. 
Law,  i.  108,  ii.  196—200. 

(d)  Viz.  conditions  and  cove- 
nanta  ;  see  L.  Q.  B.  i.  168—170  ; 
Bract.  213  b ;  17  Ass.  pi.  20 : 
34  Ass.  pi.  1  ;  Litt.  ss.  362—359  ; 
Madox,  Form.  Angl.  Nos.  126, 
166,  170:  P.  &  M.  Hist.  Eng. 
Law,  li.  215. 
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obligation  of  good  faith  whs  without  sanction  (c).  At 
Uon.clygiven  length,  in  the  reign  of  Eichiird  II.,  relief  against  breach 
ii.  Chancery.  ^^  j^gj.  ^^^  Sought  from  the  Chancellor  (/).  The 
application  found  favour,  either  because  the  clerical 
Chancellors  were  accustomed  to  regard  breach  of  faith 
as  an  ecclesiastical  offence  (g),  or  simply  on  account  of 
the  dishonesty  of  feoffees  appropriating  for  their  own 
use  the  lands  conveyed  to  them  for  the  benefit  of 
others  {h).  And  thenceforward  the  protection  of 
Chancery  process  was  extended  to  all  who  claimed  the 
benefit  of  a  gift  of  lands  or  goods  to  others  in  trust  for 
the  use  of  the  donor  or  his  nominees  (i). 

In  Edward  the  Fourth's  reign  the  nature  of  a 
vsc  (fc)  (which  signified  the  interest  of  one,  to  whose 
use  others  held  lands)  was  pretty  well  settled.  He,  to 
whose  use  a  feoffment  was  made  (called  ccslui  que  use), 
was  held  to  have  no  right  to  the  land  at  law  :  all  he 
had  was  the  right  to  sue  the  feoffee  in  trust  personally 
in  Chancery  {T).  He  enjoyed  a  sunilar  right  against 
the  feoffee's  heir  (m),  or  against  his  alienee,  even  for 
valuable  consideration,  who  took  the  land  with  notice 
of  the  trust  (n) :  but  if  the  feoffee  enfeoffed  anotluT 
of  the  land  on  a  bond  fide  sale  without  notice  of  the  use, 
cestui  que  use  was  without  remedy  to  recover  the  land 
from  the  alienee,  though  he  might  sue  the  feoffee  in 
Chancery  for  his  breach  of  trust,  and  recover  damages  (o). 


Nature  of 
a  use. 


Nulicu  uf  u 
truiit. 

I'lirchascr 

withtmt 

uuticc. 


(e)  See  Petition  of  Commons, 
Rot.  Pari.  iii.  511  (4  Hen.  IV. 
No.  112). 

(/)  Select  Cases  in  Chancery, 
Selden  Society,  vol.  x.,  pi.  40, 48  ; 
Rothenhak  v.  Wychingham,  2 
Cal.  iii. 

(<;)  Spence,  Eq.  Jur.  i.  442 — 
444  ;   L.  Q.  R.  i.  170. 

(A)  Professor  Ames,  Harvan.1 
Jjiiw  Review,  viii.  257  ;  sec  also 
Ames  on  Origin  of  Uses  and 
Trusts  (21  Harvard  I-.  R.  201— 
274),  Sclcvt  Kssaya  I'll  Anj;I<>- 
American  Legal  History,  ii.  737  ; 
if.  iJucon  on  Uses,  15. 


(•)  See  1  Cal.  xxi.,  xxxv.,  xliii., 
xlvii.,  xlviii.,  Ixii.,  xc,  xci.,  xciv., 
2  Cal.  xix.,  xxi.,  xxiii.,  xxviii., 
xxxvi.,  xliv.,  xlv.,  xlviii.,  11., 
Ivi.,  Ixi.,  Ixvii. ;  Selden  Society, 
X.,  pl.  71,  72,  90,  100,  117,  118, 
122,  127. 

ik)  See  Co.  Litt.  272  h. 

(I)  Y.  B.  4  Edw.  IV.  8,  pl.  !). 

(»«)  2  Cal.  xxviii.  ;  Y.  B.  8 
Edw.  IV.  6,  pl.  1  ;  Eitz.  Abr. 
Ago,  20,  Subpmna,  14  ;  Y.  a.  22 
E.lw.  IV.  «1,  pi.  18. 

{„)  V.  B.  .^  fXw.  IV.  7,  pi.  Ifi. 

(())  Eitz.  Abr.  fisubpa'ua,  11). 
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And  Iho  feoffeo  in  friist  was  bound  in  tquity  (that  hi,  Duties  of 

1    rn  foonee  in 

on  pain  of  being  subjected  to  the  usual  Chancery  trust. 

process  (p)  at  suit  of  cestui  que  use)  to  allow  him  to 

take  tlie  profits  of  Iho  land :   to  maintain  actions  at 

law  at  his  request  for  tht>  protection  or  recovery  of 

the  land  (a) ;   and  to  execute  the  estate,  that  is,  to  dis-  To  execute 

^  , .  ,       , .         .  t        M    •  the  estate. 

pose  of  the  land  accordmg  to  the  directions  of  cestu%  que 

use,  or  to  enfeoff  him  thereof,  should  lie  desire  it  (r). 

Uses  might  arise  by  express  declaration,  or  by  implica-  iVs,  exprem 

tion.     If  a  feoffment  of  land  were  expressly  declared  to  '*'  ""'' ""' ' 

be  made  to  any  particular  use  or  intent,  that  was  to  bo 

strictly  observed  (s).    If  no  use  were  declared,  payment 

by  the  feoffee  of  any  sum  of  money,  however  small, 

would  raist*  a  use  (as  it  was  said)  in  his  favour  (t).    But 

if  a  feoffment  were  made  without  declaruig  any  par-  reoffment 

,       .  ,  -1       J-        /ii    X  •     without  con- 

ticular  intent,  and  without  any  consideration  (that  is,  si.ieration. 

without  obtaining  anytlung  in  return),  it  became  a 

setlled  rule  that  it  should  be  intended  to  have  l)een 

made  to  the  feoffcjr's  own  use  (u).    A  use  was  also 

raised  by  a  bargain  for  tlie  sale  of  lands  and  pavmcnt  Bargain  ami 

of  the   purchase-money,   upon   whicli   the   Court   of 

Chancery  considered  that  in  equity  the  seller  immediut  ely 

held  the  land  sold  to  the  buyer's  use  (x).     A.  iiso  was 

freely  alienable  without  any  formality,  for  cestui  i^ne  use  .\lirnation  of 

had  but  to  declare  his  will  concerning  the  land  held  to  "^  "**" 

his  use,  and  the  feoffees  were  bomul  to  fulfil  it ;   so 

that  he  could  always  make  a  testamentary  as  well  as 

any  other  disposition  of  the  use  of  the  land  (t/). 


Though  the  feoffees  to 

( p)  Ante,  p.  164. 

Iq)  Y.  B.  2  Edw.  IV.  2,  pi.  6  ; 
7  Edw.  IV.  29.  pi.  16 ;  see  1  Cal. 
xlviii. 

(f)  1  Cal.  xe.,  xoiv.,  cxv., 
cxri. ;  2  Cal.  xxi.,  xxii.,  xxriii.  ; 
Bacon  on  Uses,  10. 

(»)  Y.  B.  5  Edw.  IV.  8,  pi.  20  ; 
Roe  Fitz.  Abr.  Subpoena,  23. 

(<)  1  Sand.  Uses.  61.  62. 

(11)  See  Y.  B.  11  Hen.  IV.  f.2. 


uses  were  bound  m  equity  Position  of 

eegtui  que  use 
pi.  30  ;  6  Edw.  IV.  8,  pi.  20  j  at  law. 
Litt.  88.  463,  464.  It  may  be 
inferred  from  this  that  it  was 
a  regular  practice  for  men  to 
entrust  their  lands  to  feoSeea  to 
their  own  use ;  Bacon  on  Uses, 
21,  22. 

(x)  Gilb.  Uses,  49,  60  (94,  9.'>, 
3rtl  ed.). 

(//)  RiPiin    on    Uses,    16;     1 
Sand.  I'm's,  ti.'i. 
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EaUto  in 
rquity  in  the 
uae  oi  land. 


Iji^gal  ostftte. 


to  allow  cestui  que  use  to  havo  poBsession  of  tUo  land, 
if  he  desired  it,  the  Courts  of  Law  would  not  recognise 
his  possession  as  that  of  a  legal  freeholder  (e),  or  as 
held  othenvise  than  at  the  will  of  the  feoffees  (a).  They 
considered  that  cestui  que  use,  having  but  a  mere  right 
to  sue  the  legal  tenants  in  Chancery,  had  no  estate  in 
the  land  at  law  (b).  In  the  Court  of  Chancery,  how- 
ever,  although  the  interest  of  cestui  que  use  was  pro- 
tected not  by  process  against  the  land  itself,  but  only 
by  process  against  the  trustee  personally,  it  was  never- 
theless regarded  as  an  estate  in  the  land  (c).  As  the 
feoffees  were  Iwund  in  equity  to  execute  the  estate  at 
the  will  of  cestui  que  use  (d),  he  was  considered  in  tlie 
Court  of  Chancery  to  be  the  true  owner  of  the  land, 
and  to  enjoy  in  equity  such  estate  in  the  land  as  ho 
would  have  had  at  law,  if  the  estate  had  been  executed 
to  him  by  conveyance  from  the  feoffees.  Thus  it  came 
about  that  there  might  be,  as  it  were,  two  estates  in 
the  same  land,  when  it  had  been  entrusted  to  feoffees 
to  uses.  There  was  the  estate  of  the  feoffees  cognisable 
at  common  law — the  legal  estate  ;  and  there  was  the 
beneficial  interest  of  cestui  que  use,  not  recognised  at 
common  law,  but  protected  in  equity  and  treated  in 
courts  of  equity  as  being  a  like  estate  in  the  use  of  tlie 
land,  as  he  would  have  had  in  the  land  itself,  if  his 
feoffees  had  executed  the  estate  to  him. 


Section  III. 
0/  the  Statute  oj  Uses. 


Incon-  This  system  of  entrusting  the  legal  possession  of 

^^m^by    ^^^^^^  ^^  feoffees  to  uses,  while  cestui  que  use  enjoyed 
feoffments  to  actual   possession    thereof   as   apparent   owner,    was 


uses. 


1    li 


iz)  See  L.  Q.  R.  i,  167,  108. 
(a)  1  Sand.  UaeK,  (Hi and  note  (0- 
(h)  Ante.  pp.  7,  8,  (W  ;   1  Rep. 


121  :   Bacon  on  Uses,  .5. 
(e)  I  Sand.  Uses,  m. 
{d)  Ante.jt.  17.X 
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certainly  a<lvftntuK»'ouH  to  tli(»  latt<'r,  when  onco  hw 
interest  was  proU-cted.  But  it  ufTorded  opportunities 
of  defrauding  purchasers  and  creditors ;  and,  as  wo 
have  seen  (c),  it  infringed  upon  the  interests  of  the 
lords  and  the  Crown.  In  tlio  reigai  of  Richard  III. 
and  Henry  VII.  statutes  were  passed  for  removing 
these  abuses  (/ ).  But  the  remedies  so  applied  appear 
to  have  proved  iasufficient ;  for  in  the  next  reign  the 
Statute  of  Uses  (g)  was  passed  with  the  aim  of  entirely 
extirpating  the  evils  of  feoffments  to  uses.  By  thw  The  Statute 
statute,  after  an  elaborate  rehearsal  of  all  the  evils  '*'  ^'*'' 
which  the  authors  of  the  8tatut<»  conceived  to  have 
been  caused  by  the  practice  of  making  feoffments  to 
uses  (h),  it  is  enacted  (»)  that  when  any  person  or 
persons  stand  seised  of  any  lands  or  other  heredita- 
ments to  the  use,  confideiice  or  trust  of  any  other  person 
or  persons,  the  persons  that  have  any  such  use,  con- 
fidence, or  trust  (by  which  was  meant  the  persons 
l>eneficicvlly  entitled)  shall  be  deemed  in  lawful  seisin 
and  possession  of  the  same  lands  and  hereditaments 
loi  siicli  estates  as  they  have  in  the  us«-,  trust  or  con- 
fidence ;  and  that  the  estate  and  possession  of  the 
persoas  so  seised  shall  be  deemed  to  be  in  the  persons 
so  beneficially  entitled  after  such  manner  as  the  latter 
were  entitled  ui  the  use,  trust  or  confidence.  Like 
provision  was  made  to  meet  the  case,  then  common, 
of  divers  persoas  being  seised  of  any  hereditaments  to 
the  use  of  any  of  themselves  (j).  Put  shortly,  the  effect  lu  effect, 
of  the  Statute  of  Uses  is  this  : — If  one  or  several  be 
seised  of  any  hereditamenis  to  the  use  of  another  or 
others,  or  of  one  or  more  of  themselves,  the  person  or 
persons  having  the  use  of  the  same  hereditaments 

Uses  in  26  Harvard  Law  Review. 
lUtl. 

(A)  As  to  this,  lee  26  Harvard 
L.R.  114,  116,  120,  123  sq. 

(i)  Sect.  1. 

Ij  )  fiect.  2.     See  anlf,  p.  17il. 


(«)  Anie,  p.  171. 

(/)  IS«e  stata.  1  Ric.  III.  c.  1  ; 
4  Hen.  VII.  o.  17  ;  19  Hen.  VH. 
c.  15;   )  Sand.  Uses,  21,  52,  63. 

{g)  Stat.  27  Hen.  VIII.  c.  10. 
See  an  article  by  Mr,  W.  .S,  Hold*- 
worth  on  the"  Political  Causes 
which    shaped    the    Statute    of 


Bacon  on  Uses,  49. 
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shall  bo  diH'iru'd  to  be  in  poHsessioii  theretif  for  snch 
estate  as  lie  or  they  has  or  have  iu  the  use.    Tho 
statute  in  fact  executes  the  estate  (fc)  to  eettui  que  use  ; 
that  is,  it  gives  him  the  same  estate  and  poHsesHion  at 
law  as  ho  would  have  if  the  feoffees  to  his  uh«i  had 
execut«'d  the  estate  to  him,  or  duly  made  to  him  a 
proper  legal  conveyance  of  the  land.    Thus,  if  A.  and  H. 
be  seised  of  land  in  fee  simple  to  the  use  of  C.  and  \m 
heirs,  by  the  Statute  of  Uses,  C.  shall  be  deemed  in 
lawful  seisin  of  the  land  for  such  estate  as  he  has  in  the 
nse  of  the  land,  and  the  estate  and  possession  of  A.  and 
B.  shall  be  deemed  to  bo  in  C.  after  such  manner  as  C. 
was  entitled  in  the  use.     C.  thus  by  force  of  the  statute 
becomes  tenant  in  fee  simple  of  the  land  at  law  ;  and 
he  is  deemed  at  law  to  be  in  possession  of  the  land, 
though  he  may  never  have  entered  \ipon,  or  even  seen 
it  (i).     And  the  estate  and  po3s<>ssion  of  A.  and  B.  is 
altogether  taken  away  from  them,  and  consid»»reil  at 
law  to  be  in  C.    Similarly,  if  land  be  conv«yed  to  A. 
and  B.  in  fee  simple  to  the  uso  of  A.  and  his  heirs, 
the  Statute  of  Uses  at  once  gives  to  A.  an  estate  in 
fee  simple  in  possession  at  law.    And  the  law  is  the 
same  of  implied  uses  as  of  uses  expressly  declared. 
Thus  if  A.,  seised  of  land  in  fee  simple,  made  a  feoff- 
ment thereof  to  B.  and  his  heirs,  with  duo  livery  of 
seisin,  but  without  consideration  and  without  expressly 
declaring  any  use  of  the  land,  we  have  seen  {m)  that 
it  was  implied  in  law  that  A.  should  have  the  use  of 
the  land.    But  by  the  statute  A.  having  the  use  of  the 
land  is  deemed  to  have  seisin  of  the  land  for  the  same 
estate  as  he  has  in  the  use  ;   and  all  B.'s  estate  and 
Resulting  nse.  possession  is  deemed  to  be  in  A.     A.  therefore,  the 


Feoffment 

without 

ronnideration 


(t)  Ante,  p.  173. 

(/)  He  is  not,  however,  deemed 
to  be  in  poaaeaaion  for  the  pur- 
pose of  maintaining  an  action 
of  trespass,  which  is  fo«nde<l  on 
disturbance  ol  the  actual  posses- 
sion of  the  land ;  Gilb.  Uses,  81 


(185,  3rd  ed.) ;  2  Fonb.  Eq.  12  ; 
Harrison  v.  Blaelebum,  17  C.  B. 
N.  S.  078.  See  Anon.,  Cro.  Eliz. 
4C ;  Hedit,  v.  Blain,  18  C.  B. 
N.  S.  90  ;  Hadfid^s  tan,  L.  R. 
8  ('.  P.  306. 

(w)  AnU,  p.  173. 
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fcun'oi',  ituUiiitly  gets  luick  all  li*>  fjiivu ;  und  llin  ii.su 
is  SHid  lu  result  tu  hiiascif  (x).  I'lio  ]>ro|)ri*'ty  uf 
iiwortiiig  in  uvory  £«'olTii«'nt  tho  words  to  the  use  oj,  in 
Well  uH  to,  tho  f<'olT<'»'  ia  therefore  niHuifest  (o).  The 
Htulutu  of  Uses  is  still  in  force ;  und  thoii^jh  it  hus 
fiiilcd  to  impress  the  popular  imagination  as  vividly  us 
the  Habeas  Carpus  Act  ( p),  it  forms  one  of  the  most 
imporUtnt  landmarks  of  real  property  law,  and  should 
be  de«>ply  graven  on  every  conveyancer's  heart.  It  will 
be  observed  that  the  statute  nuide  it  possible  to  transfer 
tho  [troperty  in  land  from  one  to  another  by  duly  con- 
veying the  estate  to  a  third  party,  to  the  use  of  the 
other.  i''or  directly  the  third  party  becami-  seised  of 
the  lund  to  the  other's  use,  the  .Statute  of  Uses  annexed 
the  legiil  estate  in  the  laud  to  the  estat  .1  th<!  use  (q). 
This  curious  result  of  tho  st*ituto  rei.  y..  law  to  this 
day,  and,  as  we  shall  see,  is  coast-tnlly  ui»plietl  in 
practice.  If,  therefore,  A.  convey  land  Uj  B.  in  fee 
simple  to  the  use  of  C.  and  his  heirs,  Jj.,  to  whom  the 
laud  is  given,  now  takes  no  estate  therein  at  law,  but  C, 
in  whoso  favour  tho  use  is  declared,  is  at  once  invested 
with  an  estate  in  fee  sim^de  in  the  land.  The  words  <« 
the  wsc  of  arc  now  almost  universally  employed  wlK-n 
i*  is  intended  that  an  estate  in  the  land  shall  vest  in  any 
person  by  force  of  tho  Statute  of  Uses  ;  but  "  upon 
coniideuco  "  or  "  upon  trust  for  "  would  answer  as  well, 
since  all  these  expressions  are  mentioned  in  the  statute. 


Section  IV. 

OJ  Trusts  ajter  the  Statute  oJ  Uses. 

The  Stitute  of  Uses  did  not  apply  to  every  kind  of 
tru.,i  of  Ltnd.     When  one  was  enfeoffed  of  land,  not 
simply  to  another's  use,  but  for  some  special  use  or  Sik.uuI  trusts. 
(m)  S«!  1  Sand.  Uses,  m  aq.  iv.  438. 

{<>)  Auu,  \>.  ioe.  (,/j  Anil,  pp.  i'lo,  nil. 
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If 


1  I 


't ' 


leriiiH  or 
vhitttrU. 


>l 


trubt  iiui.o«m«  un  active  duty  on  Uio  (uoffot)  (us  to  s.ll 

Ittiid  or  imy  di-btn  out  of  the  profitH),  it  wiw  held  llwH 

no  wtUU-  could  bo  executed  by  the  stutute,  su  us  to 

doi.ri\f  hiJii  of  the  legul  ownerHbip,  without  which  lie 

could  not  iMjrIorui  hix  tru«t  (r).     ThuH  tlie  Chuncety 

jurisdiction  over  siiecial  trustsi  reiuaiued  uuutl.-ct.tl  by 

the  statute.     Nor  did  the  Act  upply  to  trusts  of  t.-ruis 

of  yeurs  or  other  chuttols  ;  for  it  only  spoko  o£  persoui 

«ewe<i  of  lands  for  others'  use  («).    But  m  the  cuso  of 

b.».,lc  .ru.u.  trusts  of  freeholds  for  others'  use  simply,  the  estutes 

in  the  use,  being  luiued  mto  legal  estates  by  thu 

Htalute,  were  withdrawn  from  the  (JhuuceUor's  exclusive 

juritfdictiou.    In  thin  respect  therefore  the  Act  ut  hrst 

Hucceeded  in  ellectiug  its  designers'  object.    But  after 

the  lapse  of  about  a  century  (t),  the  active  exercise  of 

the  Chancery  jurisdiction  over  auch  trusts  was  revived, 

(f)  1  SpriKf,  E«l.  Jur.  4W> ; 


lU-vival  u( 
<  'h»uorry 
iuriiKlk'tioii 
over  truaU. 


(»)  Poph.  7B ;  BiMHjn  on  Uai't, 


)  Poub.  70 :  Ihtcun  on  wmx. 
42.  Nur  did  Um  Act  apply  U> 
i»pyhold«  ;  Co.  Cop.  »•«•.. 

(0  In  thin  I  follow  the  opinion 
iiiirwiOTil  by  Piofewior  Amos  in 
the  Green  Bm.  iv.  »l ;   Select 
Kitaay*  in  Anglo- American  l«g»l 
Mintory,  ii.  747.    He  aUcgw  Jii 
proof  :— (i)  'llw  ttbitcnco  o!  all 
luention  in  the  writings  of  toko 
lUMl   Bttoon,  a:id  in  the  ciwcit 
oiMcrting  the  docthne  of  no  um 
upon  a  u«o,  that  the  second  use 
wa8  enforceable  in  equity  an  a 
trust  J    Bro.  Abr.  Feoffment  al 
Use*,  pi.  M  ;  Moore  45,  pi.  138  ; 
DMon    V.    Fraine,    Poph.    81 ; 
aioneky  v.  Bracebridgt,  1  Leon. 
« ;  Read  V.  Nash.  A.  148  ;   air- 
land V.  Sharp,  Cro.   Uiz.  Mi  ; 
More  V.  Dit,  1  Sid.  20 ;  Tippm  v. 
Co««. Garth.  273.    (2)  Thedemal 
of  relief  in  equity  upon  an  express 
simple  trust  aaainst  a  cettut  que 
use  taking  the  legal  estate  under 
a    use    raised    by    payment    of 
money  ;  Crompton, Courts, Ma  ; 
Cary,   19 ;    UoUotcay  v.  PMard 
Moore,  701,  pi.  10&4.     13}  That 
simple  trusts  being  in  cffett  uj<h 
would  have  been  forfeitable  lor 


treason  under  slat.  33  lien.  VUI. 
c.  2U  ;   but  it  wa«  agreed  about 
16U5  that  no  use  could  bo  for- 
feited, as  all  uses  of  freehold 
were  then  eiLCcutod  in  possesiiioii 
by  the  sUtuto ;    1   And.  2U1. 
I'rofesaor  Ames  uudontands  thu 
dictvm  in  Ji.  v.  Daccombt,  Ci-o. 
Jac.  013,  of  special  trusts,  and 
(Joke's    rcmurku    in    Foiml    v. 
Uoakim,  2  Bulst.  33tt,  337,  us 
made  of  luics  before  the  statute. 
(4)  'Ihat  the   first  mention  of 
relief  in  equity  in  case  of   a 
use    upon    a    use   is    in    Sam- 
hach  V.  DaUton,  TothUl,  pi.  ItS 
(apparently  about  1634;    see  1 
Upence,  Eq.  Jur.  401,  n.) ;   and 
that  a  distinction  was  long  taken 
between  cases  where  the  first 
use  was  raised  by  money  pay- 
ment,   and    where    both    uses 
were  cxpresaly  and  gratuitously 
declared;  gee Compleat Attorney 
(1066),  p.  266;    Hhepp.  Touch. 
507,  610 ;    Atk  v.  QoUen,  1  Ch. 
Ca.  114  ;  Gdb.  Uses,  162  ;  and 
that  the   novelty  of   relief   n 
equity  ir  case  of  a  use  upor.  a ' 
i«  shown  by  the  express  mention 
ol   the  fact   in   Daw    /.    New- 
horuiKjh  (1710),  Com.   .ii. 
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uuU  t'«Ut»'s  in  (Mjuity  only,  Hiucf  known  m  Irint  i •.stairs, 

nK'»in  tin»!4«'  iin<l  hiiv«  contiiiutMl  to  th<'  prcm-nt  iliiy. 

Thi'  lU'Cfssity  for  tho  Clianct •Hot's  intoriMHitioii  w.n 

Crtu.s«'<l  l»y  till'  (loftrini-  cHUhli-fliiMl  in  th«;  court-t  o( 

L-oiatnoii  Itiw  tliiil  then!  can  Im)  tut  une  upon  a  mr,  or  Su  uw  uiiuii 

tliat  when  th«>  statiit*'  hud  onco  traasfcrrod  tho  legal  *  "*"' 

usUttt'  ill  land  to  a  ptTson  in  whoso  favuiu'  a  use  is 

raised,  it  will  havo  no  further  ojM'ratioa  ;   so  that  no 

uses  or  trusts  of  the  land  in  the  hands  of  cestui  que  m«c 

will  take  elTect  as  estates  at  law.     This  d<ictrine  is  hased 

upon  a  rule  laid  down  Iti-fore  the  8tatuto  of  Uses  that 

if  one  bargained  and  sold  lan<l  to  another  to  the  uso 

of  thu  bargainor,  or  of  soiuj  third  person,  as  a  us<j 

was  implied  in  tho  bargaiueo's  favour  by  his  payment 

of  the  consideration  (i*),  tho  use  declared  was  void  for 

repugnancy  (jc).    Boon  after  tho  st-tuto  tho  same  rule 

was  applied  in  a  similar  case,  in  which  it  was  consiilend 

that,  as  tho  use  raised  in  tho  liargainee's  favour  was 

tho  ellective  use,  tho  other  Ix'ing  repugnant  and  void, 

tho  stiituto  executed  tho  estate  in  tho  bargainee  (ij).     It 

was  also  determined  that,  in  case  of  a  conflict  Ijotween 

two  uses  expressly  declared  (as  where  land  was  given 

to  feollees  to  tho  USo  of  A.  in  fee  to  th»;  uSo  of  U.  in  fee^, 

since  a  use  id  tho  right  to  take  the  prolits  of  land,  and 

if  one  have  this  right  another  caimot,  tho  second  uso 

was  void  for  repugnancy  to  tho  uso  first  declared.     Iji 

such  a  case,  therefore,  the  effect  of  the  statute  was  to 

annex  the  legal  estate  to  the  first  use  {z).     But  af     a 


(tt)  ArUe,  p.  173. 

(j;)  Bro.  Abr.  Feoffment  al 
Usci,  40  J  OUb.  Uses,  101.  For 
the  explanution  hero  given  uf 
the  doctrine  of  no  une  upon  a 
use  1  am  indebted  to  an  article 
by  Professor  Amea,  in  the  Green 
Bag,  iv.  81 ;  ijelect  Esnaya  in 
AngloAmerican  L^^I  History, 
ii.  747. 

(»/)  Bro.  Abr.  Feolfment  al 
L  ■«.'.■<,  04  ;  T'/rrtWa  (ate,  Dvcr, 
l.Jo  ;    1  And.  37  (pi.  \M),  313';   2 


And.  13U. 

(:)  See  2  And.  13t5 ;  Moore, 
4.5,  pi.  138  ;  Daw  v.  Stwborough, 
(i.myns.  242  ;  A.Q.  v.  ScoU,  Cii. 
t.  Talb.  138.  So  if  land  be  con- 
veyed unto  and  to  the  use  of  \. 
and  his  hein  to  the  use  of  H. 
and  his  heirs,  in  which  case  A. 
takes  the  legal  estate  at  common 
law,  the  .Statute  of  Uses  will  not 
ojipratf  t'j  "live  the  IfS.n!  <-jf^te 
to  B.  :  Dor  d.  Uoyd  s'.  /'.*.,«im' 
ham,  0  B.  4  (.'.  300. 
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time  the  reason  of  tlinse  decisions  seems  to  have  been 
overlooked,  and  the  doctrine,  that  the  law  admits  no 
use  upon  a  use,  was  propounded  as  an  arid  dogma  (o). 
In  this  shape  it  is  stUl  law  (b) ;  so  that  if  at  the  present 
time  land  be  conveyed  to  A.  and  his  heirs  to  the  use  of 
B.  and  his  heirs  to  the  use  of  C.  and  his  heirs,  only  the 
tii-st  use,  that  declared  in  B.'s  favour,  will  be  executed 
by  the  statute  ;  that  is  to  say,  the  statute  will  annex 
the  legal  estate  to  the  first  use,  so  that  B.  shall  have 
the  fee  simple  at  law,  but  it  will  have  no  further  opera- 
tion ;  and  C.  will  therefore  take  no  estate  at  all  at  law. 

Now,  it  seems  that  conveyancers  soon  began  to 
make  a  servant  of  the  statute  in  limiting  lauds  t^ 
feoffees  and  their  heirs  to  the  u^    of  others,  with  tiie 
express  purpose  of  causing  the   .'gal  estjtto   to   be 
executed  to  the  cestui  que  use.    But  it  does  not  appear 
that  the  Statute  of  Uses  was  immediately  evaded  by 
the  device  of  limiting  a  use  upon  a  use,  in  order  that 
the  first  cestui  que  use  should  take  the  legal  estate  by 
virtue  of  the  statute,  and  the  second  enjoy  the  benefit 
of  a  trust  enforceable  in  equity.     On  the  contrary,  the 
statute  seems  to  have  given  a  death-blow  to  the  practice 
of  landowners  enfeoflSng  trustees  to  hold  to  their  use 
generally.     AfttT  the  Act,  conveyancers  cast  about  in 
search  of   new  methods  of  dealing  with  land,  and 
eventually  they  used  the  statute  as  the  means  of  carry- 
ing out  the  modern  system  of  settlement  (c),  which 
was  effected  by  the  limitation  of  a  series  of  successive 
uses  intended  to  be  turned  into  legal  estates  by  the 
statute  (d).     This  system  quite  superseded  the  practice 

the  Statute  u£  Vmesa  that  expreiM 
powem  uf  lettaing  ur  stole  could 
be  created  ;  foit.  Ft.  II.,  Ox.  iii- 
(d)  The  cuune  of  conyeyano- 
iug  practice  after  the  statute  id 
Hhowii  in  Phaet'u  Book  of  Pn; 
cedents  (16«1)  and  West's  Byra- 
bolwogr»phy  (1«06),  I'art  I.  In 
the    latter    book    wo    sec    the 


(a)  See  Uardwicke,  C.  Uop- 
kiiu  V.  Hopkins.  I  Atk.  591 ; 
8ugden'8  note  to  Gilb.  Uses,  Ibl 
(p.  347,  3rd  od.) ;  Doe  d.  Uoyd 
V.  Passingham,  6  B.  A  (!.  305. 

(6)  Vooper  v.  K^nock,  L.  B. 
7  Ch.  3»8. 

(r)  Antr,  pp.  101,  114,  119.  & 
u.  (<).    It  waa  only  by  means  of 
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of  Riviiig  tho  wholt)  estate  in  fe?  siinplo  to  tnistod 
fru'nds,  who  should  he  tenants  of  the  land  at  law,  but 
hold  it  upon  trust  for  others  in  equity.  Still,  cases 
apparently  arose,  some  time  after  the  Statute  of  Uses, 
in  which  it  was  desired  to  place  freeholds  in  the  hands  of 
trustees  for  others  simply.  The  expedient  was  then 
tried  of  limiting  a  use  upon  a  use  ;  and  application  was 
made  to  the  Chancellor  to  enforce  the  second  use  as  a 
trust  (e).  The  case  fell  within  the  same  principle  as 
had  originally  prevailed  in  determining  that  Chancery 
process  should  issue  against  any  person  who  committed 
a  breach  of  trust  reposed  in  him  with  regard  to  pro- 
perty of  which  he  was  made  the  legal  owner.  And  it 
became  established,  accordingly,  that  trusts  should  be 
equally  enforced  in  equity  when  the  trustee  became 
possessed  of  the  land,  by  the  openition  of  the  Statute 
of  Uses,  as  when  he  took  the  estate  at  common  law  (/ ). 
If,  therefore,  lands  bo  conveyed  to  A.  and  his  heirs  to 
the  use  of  B.  and  his  heirs  to  the  use  of  or  in  trust  for 
C.  and  his  heirs,  though  B.  will  become  tenant  in  fe(» 
simple  at  law  under  the  SUitute  of  Uses,  yet  in  equity 
he  will  Ih)  bound  to  hold  the  land  and  apply  its  protits 
for  C.'s  use  ;  and  C.  will  bo  coasidered  to  be  in  equity 
the  owner  of  the  land.  In  this  way,  equitable  estiitts 
in  land  {(j)  were  coinjdetely  re-established.  Here  it 
may  be  noted  that,  since  the  above  doctrines  liave 
become  well  established,  it  has  not  been  the  practice  to 
employ  the  word  use  when  intending  to  create  a  trust 
enforceable  in  equity.  And  it  is  usually  expressed  that 
lands  shall  be  held  to  the  use  of  any  one,  only  when  it  is 


beginning  of  the  practice  of 
limiting  lands  to  unborn  sons 
Buooesnvelv  in  tail  after  their 
father's  life  esUte;  see  $$  84. 
87,  89.  266,  287.  The  former 
book  dues  nor  contain  any  pre- 
(■«dent  of  a  deed  limiting  a  trust 
of  lands  fur  others'  use  timply, 
by  way  of  use  upon  a  use.     West 


has  a  precedent  (§  289)  of  a 
feoffment  to  twelve  persons  and 
tlieir  heirs  to  their  and  their 
heirs'  own  use  on  a  special  trust ; 
see  also  §  284. 

(e)  See  atOt,  p.  178.  n.  ((). 

(/)  8eeaia«.  p.  172. 

{g)  Ante,  p.  174. 
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int^ndod  that  he  shall  take  the  legal  estate  therein. 
To  impose  a  trust,  it  is  generally  declared  that  the 
legal  owner  (he,  to  whose  use  the  land  is  in  the  first 
l)lace  given)  shall  hold  it  in  trust  for  the  person  or 
purposes  desired. 

An  equitable  or  trust  estate,  then,  is  the  name  given 
to  the  interest  of  one,  in  trust  for  whom  -another  holds 
lands  as  legal  owner.     In  such  a  case  the  holder  of  the 
legal  estate  (fe)  in  the  land  is  called  the  trustee  ;  while 
the  person  beneficially  entitled  Is  called,  in  law  French, 
cestui  que  trust.    The  nature  of  a  trust  estate,  since 
the  Statute  of  V^tH,  is  similar  to  that  of  a  use  of  lands 
before   the  statute  (/).    Thus   trusts   are   still   either 
Special  tnisis.  special  or  simple  (fc).     Of  the  special  trust,  where  the 
truste.>  has  an  active  duty  to  perform,  as  to  sell  lands 
and  distribute  the  proceeds  of  sale  among  specified 
persons,  no  more  need  be  said  than  that  in  such  a  case 
the  estate  is  not  executed  by  the  Statute  of  Uses  {I), 
and  it  is  the  trust.ee's  duty  to  perform  exactly  the  will 
of  the  person  who  has  created  the  trust,  as  declared  at 
Simple  inwts.  the  time  of  its  creation  (m).     In  simple  trusts,  where 
one  is  a  trustee  of  land  for  another  simply,  the  trustee 
is  bound,  as  in  the  case  of  the  old  uses  (n),  to  maintain 
actions  for  the  defence  of  the  land,  to  allow  cestui  que 
trust  to  have  possession  and  take  the  profits  thereof, 
and,  if  the  trust  be  for  cestui  que  trust  in  fee  simple,  to 
convey  the  legal  estate  in  the  land  as  he  shall  direct, 
or  to  liim;  if  he  desire  it  (o).    Fmfchermore,  the  nature 
of  a  trust  estate  remains  the  same.    Strictly  speaking, 
it  is  but  a  right  agaiast  the  trustee  personally.     It  has 
been  established,  however,  that  the  trust  is  so  far 


Tnie  nature 
«>f  a  trust 
estate. 


(h)  Ante,  p.  174. 

(i)  1  Sand.  Uses,  26C ;  Lewin 
on  Trusts,  13,  6th  ed. ;  II,  12th 
ed. ;  ante,  p.  172. 

(k)  Lewin  on  Trusts,  18,  6th 
ed. :  16,  12th  ed. 

(l)  Anif.  p.  178;  Tiewin  on 
Tnists,  187,  (Ith  ed. ;  2:14, 12th  ed. 


(m)  See  Lewin  on  TruHts,  330 
sq.,  374  »q.,  444  sq.,  484,  556, 
568,  6th  c<l. :  459  gq.,  499  »q., 
598  »g.,  709,  867,  882,  12th  ed. 

(n)  AnU,  p.  173. 

(o)  Lewin  on  Trusts,  556,  665, 
606,  6th  ed. ;  867,  880,  iOOi. 
12th  ed. 
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ftnnoxed  to  tho  tiustoo'^  ostat?  that,  as  a  gonoral  rulo, 
all  persons  who  acquire  that  estate  are  bound  by  the 
triist.  Thus  the  trust  may  bo  (^forced  agaiast  all 
persons  who  may  take  the  trustee's  estate  by  act  of 
law  or  gratuitous  conveyance  from  him  ;  as  his  heirs, 
executors,  administrators,  assigns  by  voluntary  con- 
veyance (j?),  devisees  and  creditors  (g).  So  pur- 
chasers having  actual  or  coastnictive  notice  of  the 
trust  are  bound  by  it  (r).  But  if  the  trustee  convey 
the  trust  estate  to  a  bond  fide  purchaser  for  value,  who 
has  no  notice  of  the  trust,  the  latter  will  not  be  bound 
thereby,  but  will  be  entitled  to  retain  and  enjoy,  for  bis 
own  benefit,  the  legal  ownership  he  has  acquired  from 
the  trustee.  For  in  such  a  case,  cestui  que  trust  has 
no  equity  against  him,  but  can  only  sue  the  fraudulent 
trustee  for  his  breach  of  trust  under  the  Court's  equit- 
able jurisdiction  {s).  It  is  not  rntil  we  examine  this 
apparent  exception  to  the  rule  that  the  nature  of  a  trust 
estate  is  made  plain.  We  then  see  that  it  is  not  a  true 
right  of  ownership,  enforceable  agaiast  the  land  directly, 
without  the  intervention  of  another  person's  action,  and 
maintainable  against  all  other  persons  whomsoever ; 
but  is  properly  a  mere  obligation  incumbent  on  the 
legal  owner  of  land,  and  enforceable  against  some,  but 
not  all,  of  those  who  succeed  to  his  estate  (t).    As  has 

observe  some  restriction  on  the 
use  of  land  (as  to  which,  see  pMt, 
p.  189)  was  treated  by  Farwcll, 
J.,  and  the  CSourt  of  Appeal  as 
being  essentially  a  right  affecting 
the  land  itself  and  so  enforceable 
against  all  subsequent  owners  of 
the  land,  other  than  those  who 
should  derive  their  title  th  'jto 
by  purchase  for  value  without 
notice  of  the  equity.  Acting  on 
this  view,  tiiey  held  that  this 
equity  is  incumbent  on  a  dis- 
seisor, that  is,  one  who  hae  dis- 
seised the  rightful  owner  of  the 
land,  or  wrongfully  turned  him 
out  of  possession.  It  had,  how- 
ever, been  previously  considered 
that     a     disseisor     (who     was 


(p)  Ante,  p.  78. 

(.7)  Lewin  on  TrusU,  215,  6th 
cd. ;  275,  12th  ed. 

(r)  Lewin  on  Trusts,  099,  6th 
ed.  ;   1099,  12th  ed. 

(«)  MarueUv.  ManseU,  2  P.  W. 
678,  681  ;  Willovghby  v.  Wil- 
loughhy,  1  T.  B.  763,  771—773 ; 
Pikher  v.  Rarrliru,  L.  R.  7  Ch. 
269;  Lewin  on  Trustf,  700— 702, 
737,  6th  ed. ;  1100—1103,  1160, 
12th  ed. 

(()  See  1  Hayes  on  Conveyanc* 
ing,  32—34,  89,  98,  99,  5th  ed. ; 
Lewin  on  Trusts,  13 — 16,  6th  ed., 
11— U,  12th  ed.  In  Bt  Ni^et 
d-  PotW  cemtroet,  1905,  1  Ch. 
391,  1906,  1  Ch.  3S6,  the  equity 
arising   from   an   agreement   to 
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))0f'n  jiheady  indicatod,  however  (u),  notwith standing 
this  Miibility  of  cestui  que  trust  to  bo  wrongfully  deprived 
of  his  interest  in  the  land  by  the  fraudulent  dealings 
of  his  trustee,  he  is  considered  to  be  in  equity  the 
owner  of  the  land,  as  against  all  persons  bound  hy  the 
trust,  and  his  beneficial  interest  is  treated  as  Iteing  in 
equity  an  estate  in  the  land  («). 

Trusts  of  property  may  be  created  by  act  of  the 
parties  or  operation  of  law.  Express  trusts  are  created 
either  by  duly  conveying  the  legal  interest  in  the 
property  to  others  on  trust  for  the  persons  desired  to 
i)e  benefited,  or,  without  any  transfer  of  the  legal 
ownership,  by  the  owner  declaring  that  he  will  hold 
the  property  on  trust  for  them.  Wlien  a  declaration 
of  trust  has  l)een  duly  made,  either  with  or  without  a 
conveyance  of  th»*  legal  interest,  the  trust  will  bo 
enforceable  in  equity,  although  no  consideration  (w) 
slto<il<l  have  been  given  for  its  creation  (x).  But  a 
mere  voluntary  covenant  or  promise  to  transfer  pro- 
perty to  another,  made  without  any  declaration  of 
Irust,  and  not  carried  out  by  conveyance  of  tbn  i)ro- 
])erty  at  law,  will  not  be  specifically  enforced  in 
equity  (y).  Trusts  may  also  bo  implied  in  certain 
cases,  in  which  the  acts  of  the  parties  show  an  inten- 
tion to  create  them.  A  sale  of  land  is  an  instance  of 
ibis,  when  the  vendor  is  at  once  held  to  l)e  trustee  for 
the  purchaser  (2).  But  no  trust  will  ha  implied  from 
such  a  volunUuy  covenant  or  promise  as  has  just  been 

regarded  by  the  common  law 
as  acquiring  an  unincumbered 
estate  in  fee  simple  by  wrong  ; 
Litt.  S8.  519,  520)  waa  not  bound 
by  a  trust  incumbent  on  the  dis- 
seisee ;  FincVa  case,  4  Inst.  85  ; 
gee  also  1  Bep.  139  b.  Finch's 
rase  was  not  cited  in  Re  NiAet  & 
PoU's  contract ;  and  it  is  respect- 
fully submitted  that  the  latter 
iiise  was  decided  upon  erroneous 
principles ;  see  the  writer's 
criticism  in  51  Sol.  J.  141,  155. 


(u)  Arte,  p.  174. 

(v)  See  Lewin  on  Trusts,  10, 
566  sq.,  6th  ed. ;  8,  867  sq.  I2th 
ed. 

(u))  Ante,  p.  79. 

(*)  Mallott  V.  Wilson,  1903,  2 
Ch.  494. 

(y)  Lewin  on  Trust*,  60  sq., 
0th  ed. ;  71  sq.,  12th  ed. 

(z)  Lewin  <m  Trust**,  114  sq., 
124,  (Hh  cd.  ;  148  sq..  H',1,  12th 
ed.;  1  Wins.  \'.  &  1'.  .->04  «/., 
2n(l  (mI. 
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montionod  (a).     Trusts  ari'  Hiiid  to  arise  by  opomtion 
of  law  in  the  following  cases,  when  thoj'  aio  creattnl  by 
implication  of  equity  witboiit  any  expresHion  in  word 
or  act  of  the  parties'  intention  (b),  that  is  to  say  : 
(1)  Wliere  an   (»wner  conveys  aw^ay  his  property  at  Resulting 
law,  but  it  cannot  be  inferred  that  he  intended  to  dis-  ™*  "'■ 
pose  of  the  beneficial  interest  therein  :   for  instance, 
where  property  is  conveyed  in  trust  for  purposes  which 
fail  or  do  not  exhaust  the  whole  estate  conveyed  (c) ;  or 
where  one  makes  a  gratuitous  transfer  of  property  at 
law,  but  no  intention  of  gift  can  be  inferred.     (2)  Where 
a  purchaser  of  property  takes  a  conveyance  of  the 
legal  interest  therein  in  the  name  of  another,  and 
there  is  nothing  to  show  that  he  intended  the  other  to 
benefit.    In  these  cases  there  is  said  to  be  a  resulting 
tiust  in  favour  of  the  owner  or  purchaser  (d).     (3)  If  Constniftivo 
a  trustee  use  his  position  of  legal  owner  to  obtain  some 
valuable  interest  in  property  for  himself  ;    when  ho 
will  be  held  in  equity  to  be  a  trust«K!  thereof,  construc- 
tively, for  those  for  whose  benefit  he  was  entrusted 
with  such  legal  ownership  (c). 

In  the  regulation  of  trust  estates  and  interests  the 
Court  of  Chancery  was  generally  guided  In'  Ihe  jtrin- 
cipbs  applicable  to  estales  and  interests  at  biw(/). 
'i'lius  simpl(>  trusts  created  of  real  or  personal  property  Real  and 
confer  on  cestui  que  trust  an  interest  in  equity  of  the  ^tate'^n 
nature  of  real  or  personal  estate,  as  the  case  may  be  ;  equity. 
so  that  cestui  que  trust  of  lands  in  f»'e  simple  has  an 
estate   in  equity   transmissible   to  his   heirs,    but  his 
interest    in   chattels  held  on  trust  for  him  will  pass 
to  his  executors  or  administrators  (gj.     Again,  trusts 

827,  83a— 835,  8th  ed. 

(e)  Levrin  on  Trusts,  160  aq., 
nth  ed.  ;  201  sq.,  12th  ed. 

(/)  1  Sand.   Uses.  200  (280, 


(a)  Biehards  v.  Detttridgt,  L.  R. 
18  Eq.  11  ;  Lewin  on  Trusts, 
«0  sq.,  6th  ed.  ;  71  »?.,  12th  e<l. 

(6)  Lewin  on  Trusts,  95  n., 
]71,0thed. ;  124 n., 216, 12th ed. 

(c)  Re  WeM,  1900,  1  Ch.  84. 

(d)  See  Lewin  on  TniM".  J2fi 
aq.,  6th  ed.  ;  163  iq..  12th  ed.  ; 
2  White  &  'lu.lor.  L.  V.  Kq.  82<>, 


5th  ed.). 

{g)  Ante,  pp.  19—22 ;  see 
T*win  on  Tnmt*.  S4.  1.32  *q.,  2.52. 
(M59— 072.  «th  od.  ;  102.  171  aq. 
317,  1050  -IO<i;J,  12th  e«l. 
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Eqiiiuble  (loclarod  in  favour  of  ono  and  Ills  li«  iis,  or  of  him  and 
*'**f^-  tli^,  tlie  heirs  of  his  body,  or  of  him  for  life,  will  create 
for  life.  equitable  estates  in  foe  simple,  fee  tail,  or  for  life, 

analogous  to  the  legal  estates  conferred  by  similar 
limitations  {h).  But  it  is  not  necessary,  in  making  a 
declaration  of  trust,  to  use  the  same  technical  expres- 
sions as  are  required  to  limit  estates  at  law  (*).  Thus 
equitable  estates  in  fee  simple  or  tail  may  be  conferred 
without  the  use  of  the  words  heirs  or  heirs  of  the  body, 
if  the  intention  be  clear  (k).  But  where  formal  and 
complete  limitations  of  the  equitable  estate  in  land  are 
made  by  deed  (l),  an  intention  to  confer  a  fee  must  bo 
clearly  expressed  ;  for,  if  not,  such  a  limitation  to  one 
simply,  without  further  words,  will  only  give  him  a  life 
estate  (w),  as  in  the  case  of  a  similar  grant  at  law  («)• 
Ho  the  rule  is  that,  where  technical  legal  terms  are 
employed  in  a  declaration  of  trust,  they  will  be  con- 
strued in  equity  according  to  their  technical  sease  at 
law^(o).  An  exception  is,  however,  made  in  certain 
cases  of  executory  trusts  ( p),  when  the  Court  will  have 
regard  to  the  intention  of  their  author  in  construing 
technical   terms  (q).    Thus  in  the  case  of  marriage 


Execulory 
trusts. 


In  marriago 

arti.le.'^.  (^j  y4n/^ pp. 64, 60, 90, 112.114. 

(»■)  Ante,  p.  147. 
(k)  Shep.    Touch.    (Preston's 
<>(].),  100;    Preston  on  Estates, 
ii.  64—66;    Hayes  on  Convey- 
ancing, 91,  92,  5th  ed. ;   Lewin 
on  Trnsta,  90,  Uth  ed. ;  124,  12th 
♦  Executed       ed. ;  Williams,  Real  Prop.  165, 
and  executory  13th  ed. ;    Williams  on  Settle- 
tnists.  ments,  60.    The  opinion  of  these 

distingni^ed  conveyancen  on 
this  point  is  now  confirmed  ;  Be 
Tringham'»  Trusts,  1904,  2  Ch. 
487  ;  Re  Irwin,  ib.  752,  764  ;  Re 
Oliver's  Settlement.  1905,  1  Ch. 
191 ;  Re  Tkuraby'a  StUUment, 
1910,  2  Ch.  181, 188, 189. 

(I)  If  land  be  devised  by  will 
to  trustees  in  fee  on  trust  for  one 
simply,  without  furliiei  words, 
he  takes  the  whole  beneficial 
interest ;  Lewin  on  Trustn,  96, 
6th  eil. ;  125,  12th  ed. 
(m)  Re    Wkittm's  SetOemenl, 


1894, 1  Ch.  661,  and  cases  there 
cited  ;  Re  Irwin,  1904, 2  ("h.  752 ; 
Re  Thuraby's  Settlement,  19(H. 
2Ch.  181,  188,180. 

(n)  Ante,  p.  112. 

(o)  Lewin  on  Trusts,  90,  Cth 
ed. ;  126. 12th  ed. 

( p)  *  i?nist8  are  said  to  bo 
execvied  when  the  author  of  the 
trust  has  made  complete  and 
final  limitations  of  the  equitable 
estate  ;  they  are  called  executory 
when  h«  has  expressed  a  general 
intention  of  trust  for  some  per- 
son or  persons  to  be  carried  out 
by  some  farther  act  or  instru- 
ment, without  exactly  defining 
the  estates  intended  to  be  con- 
ferred ;  as  iriiere  it  is  directed 
that  property  shall  be  settled 
on  certain  persons ;  J/ewin  on 
Trusta,  97, 6th  ed. ;  127,  I2th  eti. 

(q)  Lewin  on  Trusts,  97  ^.r 
6th  ed.     127  «?.,  12th  ed. 
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firticles,  whoro  tin  intention  to  provide  for  tho  childroii 
of  the  marriage  is  inferred,  wordti  which  at  law  would 
confer  an  estate  tail  may  he  construed  in  equity  as 
giving  merely  an  estate  for  life,  followed  hy  separate 
and  independent  estates  tail  to  the  children  of  the 
donee  ;  for  the  intention  would  be  defeated  by  vesting 
an  estate  tail  in  one  of  the  parents,  who  could  at  once 
bar  the  entail,  and  so  deprive  the  children  of  all 
benefit  (r).  Similar  regard  to  intention  is  shown  in 
the  construction  of  implied  trusts  (»).    Thus  an  equit-  Equitable 

.-         .,.  T.iii  .  estate  brlonsfl 

able  estate  m  fee  simple  immediat^'ly  belongs  to  every  i,y  impiica- 
purchaser  of  freehold  property  the  moment  he  !>'*'*  p,'|[J.j|'^^r 
signed  a  contract  for  purchase,  provided  the  vendor  „f  Uml. 
has  a  good  title  (<) ;  and  it  is  understood  that  the  wbob- 
estate  of  the  vendor  is  contracted  for,  unless  a  smaller 
estivte  is  expressly  mentiimed,  the  employment  of  the 
word  heirs,  or  of  other  technical  words,  not  being 
essential  (m).  If,  therefore,  the  purchaser  were  to  die 
intestiite  the  moment  after  the  contract,  the  equitable 
estate  in  fee  simple,  which  he  had  just  acquired,  would 
descend  to  his  heir  at  law,  subj<  t,  however,  since  the 
Land  Traasfer  Act,  1897  (x),  to  the  interest  which  his 
executors  or  administrator  would  take  therein  for  th«' 
purpose  of  paying  his  debts.  And  the  vendor  would  be 
a  trustee,  until  he  should  have  made  a  conveyance  of 
the  legal  est^t*  pursuant  to  the  contract  for  sale,  in  the 
first  instance  for  the  purchaser's  executors  or  adminis- 
trator, but  if  the  estate  were  not  reqiiired  for  debts  or 
oxpeases,  then  for  the  purchaser's  heir.  And  if  the 
purchaser  should  have  devised  the  lands,  his  devisee 
would  be  entitled  in  like  manner  as  the  heir  in  case  of 
his  intestacy  (y).    So  an  agreement  for  a  lease  for  years 

(f)  Lewin  on  Truste,  99—105,  Part  I.,  ante,  pp.  29,  57,  75,  110, 

6th  ed. ;  128—134.  12th  ed.  133, 139. 

(«)  Ante,  p.  184.  (y)  1  Wras.  V.  &  P.  504-.506, 

(0  1  Wnw.  V.  ft  P.  604—606,  540— 644, 2nd  ed.    Formerly  the 

2nd  ed.  heir  or  devisee  wonld  have  had 

(«)  Bower  V.  Cooper,  2  Hare,  the  right,  to  be  enforced  in  equity 

408  ;  1  Wnrw.  V.  &  P.  41,  2nd  ed.  to  have  the  estate  paid  for  out 

{x)  Stat.  00  &  01  Viet.  c.  05,  of     the     drceaxed     purchaser's 
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will  givo  the  les»of>  an  estat«i  in  oqiiity  during  tho 
term  {z).  Indeed  equity  n-gards  the  coasequences  of 
any  act  directed  by  a  lej,'al  agreement  or  a  declaration 
of  trust  as  immediate  ;  for  this  purpose  what  ought  to 
be  done  Ls  in  equity  considered  as  actually  accom- 
plished (o).  For  example,  if  lands  be  directed  to  be 
sold,  and  the  money  to  arise  from  the  sale  be  directed 
to  be  laid  out  in  the  purchase  of  other  land  to  bf 
settled  on  certain  persons  for  life  or  in  tail,  or  in  any 
other  manner,  such  persona  will  bo  regarded  in  equity 
as  already  in  possession  of  the  estates  they  are  intended 
to  have  (b).  And  in  the  same  manner  if  money,  from 
whatever  source  arising,  be  directed  to  be  laid  out  in 
the  purchase  of  land  to  he  settled  in  any  manner, 
equity  will  regard  the  persons  on  whom  the  lands  are 
to  be  settled  as  already  in  the  possession  of  their 
estates  (c).  And  in  both  of  the  al)ove  cases  the  estates 
t^iil  directed  to  be  settled  may  be  liarr.d  before  they  are 
actually  given,  by  a  disposition,  duly  enrolled,  of  the 
lands  which  are  to  be  sold  in  the  one  case,  or  of  the 
money  to  be  laid  out  in  the  other  (d).  Many  other  (X- 
aniplesof  equitivbleor  trust  est»it«'S  might  1h»  furnished. 

At  law,  the  possession  of  ceatui  que  trust  in  occupa- 
tion of  the  land  was  m«>rely  that  of  a  tenaint  at  will  to 
his  trustees,  li.'fore  the  Judicature  Acts,  therefore, 
if  he  wished  to  haw  the  benefit  of  a  greater  right 
to  maiutivin  or  recover  possession  than  is  accorded  to 


•  Trust  (or 

HiUe, 


perxonalty ;  but  since  the  paMting 
of  Stat.  40  &  41  Vict.  c.  34,  this 
in  no  longer  the  rule. 

(z)  Warren  v.  Murray,  1894, 
2  Q.  B.  048. 

(a)  Lewin  on  Trusta,  707,  6th 
ed. ;  1214,  12th  ed. 

(6)  Be  Cleveland'*  Settled  Es- 
tates. 1893,  3  Ch.  244  :  Re  Ooste- 
Un,  1906. 1  Ch.  120. 

(e)  i  Hand.  Uses,  300  (324, 
Rth  «!.);  see  Wms.  Pers.  Prop. 
447,    448,    17th    ed.    Similarly, 


where  u  trust  *  is  declared  for  sale 
ol  land  and  diviaion  of  the  pro- 
ceeds of  sale  amongst  several 
persons,  they  at  once  become 
entitled  to  eauitable  interests  in 
the  nature  of  personal  eatate  in 
their  respective  shares  of  the 
purchase  money  ;  see  Wms.  Pen>. 


&i«p.  419,  420,  17th  ed. 


SUt.  3*4  Will.  IV.  c.  74, 
88.  70,  71,  replftcinji  7  Geo.  IV. 
c.  4.'>;  and  39  &  40  Geo.  111. 
e.  5«. 
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towiut  ut  will  («),  ho  must  havo  dinctctl  his  tiitsb't'i* 
tu  ttikc  action  for  him,  and  muHt  havo  sued  thoin  in 
a  court  of  equity  for  any  breach  of  trust  in  this 
roHiH'ct  (/).  But  the  effect  of  the  Judicature  Acts  (g) 
apiM'ars  to  be  that  the  equitable  right  to  possession  of 
land  ergoyed  by  cestui  que  trust  shall  now  bo  recognised 
and  enforced  in  every  branch  of  the  Court  which  now 
exercises  the  jurisdiction  of  tlie  old  Superior  Courts, 
both  of  law  and  equity  {h). 

As  reuards  free  enjoyment,  an  eciuitablo  tenant  iu  t'reo  cujoy- 
fee  or  in  tail  has  as  ample  a  right  as  the  tenant  of  a  ^^c  trtut. 
like  estate  at  law  {%) :  but  an  equitable  tc>n>int  for  life 
may  be  restrained  from  and  is  liable  for  cominittuig 
waste  to  the  same  extent  as  a  legal  tenant  for  life  {k). 
Hero  it  may  bo  explained  that  a  U'uant  in  foe  sinq)le 
at  law  may  in  equity  bo  subject  to  perpetual  restrictions  iwntriutioiis 
in  tho  uso  of  his  land  imposed  by  his  own  agreement  j'J|„|  ,"/"**' " 
or  that  of  his  predecessors  in  title  for  tho  benefit  of  tho  equity, 
owners  and  occupiers  of  some  other  land  ;  for  instance, 
not  to  build  over  part  of  his  land,  or  not  to  uso  any 
house  thereon  as  a  public-house  or  hotel.    Such  an 
equity  may  be  enforced  by  injunction  at  suit  of  such 
owners  or  occupiers  against  tho  tenant,  his  heu's  and 
assigns,  either  of  the  whole  or  part  of  his  estiite,  except 
only  (as  in  the  case  of  other  equities  (I))  such  assigns 
as  have  acquired  the  legal  estate  in  the  land  as  pur- 
chasers for  value  without  notice  of  the  restriction  (m). 


(e)  See  Bm.  Abr.  Trespass 
(C.  3) ;  Cole  on  Ejectment,  21 1 
—213,  287  ;  AtJi«r  y.  Wkitlock, 
L.  R.  1  Q.  B.  1. 

{/)  Doed.  HotMe*  v.  Slafde, 
2T.B.684;  OcodtiOe  d.  Jotu*  v. 
Jones,  7  T.  R.  43  ;  Doe  d.  Reade 
V.  Reade,  8  T.  R.  118  ;  Lewin  on 
Tnuto,  558,  696,  6th  ed. ;  871, 
1094, 12th  cd. 

(g)  Ante,  p.  108. 

(h)  Wahh  V.  Lotudalc,  21  Ch. 
D.  H  ;  Furneaa  v.  Jiond,  4  Xiiiuti 
L.  K.  467 ;   Loulher  v.  Ueavfr, 


41  Ch.  D.  248,  264 ;  Warren  v. 
Murray,  1894,  2  Q.  fi.  648 ;  see 
Atten  V.  Woods,  68  L.  T.  143. 

(t)  AnU,  pp.  80, 109. 

{k)  Baker  r.  SAright,  13  Ch. 
D.  179 ;  Lewin  on  Trusts,  486, 
6th  ed. ;  711,  12th  ed.  ;  atOe, 
pp.  115—118. 

({)  Ante,  p.  171 ;  see  Jesscl, 
U.  B.,  20  Ch.  D.  683;  Lord 
Eaher,  M.  R.,  16  Q.  B.  D.  787 ; 
Lindley,  L.  J.,  ib.  788. 

(m)  tivc  Tidk  v.  Uozhny,  i  III. 
774 ;  Renals  v.  VowHshaw,  9  Ch. 
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OF   COKl-OUKAL    HBHKUITAMENtB. 

Fifb  power  of  duponitiou  inter  vioo»  or  by  will  Um 
always  been  incident  to  a  trust  estate,  as  it  was  to  iiii 
estate  in  use  before  the  statute  (n).  But  this  power  is 
of  course  commensurate  with  the  estate  of  the  mtu%  que 
irtut.  Thus  an  equitable  esUte  tail  must  be  barred  in 
the  same  manner  as  an  estate  tail  at  law  ;  l.mt  is  to  say, 
since  1838,  by  deed  duly  enrolled  (o)  and  previously  by 
suffering  ft  common  recovery  (p).  So  cestui  que  trust 
of  lands  for  life  only  can  dispose,  for  his  own  benefit,  of 
no  greater  inWrest  than  duruig  his  own  life.  But  any 
person  who  is  beneficially  entitlea  m  possession  to  an 
equitable  estate  in  laud  in  tail  or  for  life,  now  has  the 
powers  of  leasing,  sale  and  other  powers  given  to  a 
tenant  for  life  by  the  Settled  Land  Act,  1882  (q) ;  to 
give  effect  to  which,  ho  is  empowered,  equally  with  the 
tenant  of  a  legal  life  estate,  to  convey  the  settled  laud 
for  aU  the  estate,  which  in  the  subject  of  the  settle- 
ment (r).  Trust  esUtes  are  now  liable  to  mvoluntary 
alienation  fur  debt,  equally  with  legal  estates  :  as  will 
be  further  explained  in  treating  of  creditors'  rights  (»). 

Trusts  or  equitable  estates  may  be  creatt>d  and 
passed  from  one  person  to  another,  without  the  u.,e  of 
any  particular  c«'remony  or  form  of  words  {t).  But,  by 
the  Statute  of  Frauds  (u),  it  is  enacU'd  (x)  that  no 
action  shaU  be  brought  upon  any  agreement  made  upon 


D.  125.  11  Ch.  D.  866;  TaiU  v 
Ooding.  11  a.  D.  273  ;  AuMtf- 
berry  v.  Corporation  of  Oldnam, 
29  Ch.  D.  760 ;  Spker  v.  Martin, 
14  App.  Ca«.  12 ;  MaekemU  v. 
ChiUkrt,  43  Ch.  D.  ^i^»!^* 
V.  Hongood,  1900,  2  Ch.  388 ; 
Jomfry  V.  Barktr.  1903,  2  Ch. 
539 :  EUitlon  v.  Htaehtr,  1908, 
2  Ch.  370,  668 ;  aeo  I>»ke  of 
Bedford  v.  Tnuteet  of  BrUith 
Miutum.  2  My.  *  K.  5S2  ;  Sa^rs 
V.  Cottyer,  28  Ch.  D.  103  ;  Kn^ht 
x.SiJLnds,lS9li.2Cb.2U;Be^ 
V.  Bichcntaff,  1900.  2  Ch.  305: 
1  Wma.  Y.  £P.  491  s<j.,  2nd  ed. 

(H)  Ante,  p.   173  ;    Lewin  on 
Irubte,  572  *q.,  6th  cd. ;  8SU  »«., 


12th  ed 

(o)  SUt.  3  &  4  Will.  IV.  c.  U, 
aa.  1.15,40. 

( p)  Cruiae  on  Becoveriea,  271  ; 
Lewin  on  Truata.  573  «g.,  6tL 
ed.;  890  ajf.,  12th  ed. ;  ante, 
pp.  9fr— 99. 

iq)  SUt.  45  &  46  Vict.  o.  38, 
H«.  2  (5.  10  (i) ),  68 ;  ante,  pp. 
120—125. 

(r)  Sect.  20  ;  anli;  pp.  125, 126. 

(i)  Fott,  Pt.  I.,  Ch.  xi. 

(<)  1  Sand.  Uaes,  315,  316  (343, 
344,  5th  ed.) ;  Lewin  on  Trusts, 
45  »q.,  6th  ed. ;  53  iq..  12th  ed. 

(u)  29  Car.  11.  c.  3. 

(x)S«t.4;Sug.V.iiM21«7.j 
1  WniB.  V.  *  1'.  3  w/.,  2na  cd. 
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cuiuiUvrutiun  of  marriage,  or  upon  any  contract  or  naln 
of  larnU,  tenements,  or  hereditaments,  or  any  interest  in 
or  concerning  them,  unlen .  tlie  agreement  upon  which 
Huoh  action  shall  be  brought,  or  some  memorandum  or 
note  thereof,  shall  bo  in  writing,  and  signed  by  the 
party  to  bo  charged  therewith,  or  some  other  person 
thereunto  by  him  lawfully  authorised.  It  is  also 
onacted  («/),  that  all  declarations  or  creations  of  trusts  Fur  docUra- 
or  confidences  of  any  lands,  tenements,  or  hereditaments  ^f^^^^^  ^i  i^j_ 
shall  be  nxanifested  and  provid  by  some  writuig,  signed 
by  the  party  who  is  by  law  enabled  to  declare  such 
trusts,  or  by  his  last  will  m  writing ;  and  further  (::), 
that  all  grants  and  assignments  of  any  trust  or  conli-  F..r  tuMiKii- 
di'uee  shall  likewise  be  in  writing,  signed  by  the  party  ["u"t**MUif.i. 
granting  or  assigning  the  same,  or  by  his  last  will. 
Trusts  arising  or  result uig  from  any  conveyance  of  lands 
or  ttiiemcnts,  by  implication  i»r  coixstruction  of  law,  and 
truMs  transferred  or  extinguished  by  an  act  or  opera- 
tion of  law,  are  exempted  from  this  statute  (o).  In  tlio 
transfer  of  eiiuitablo  estates  it  w  usual,  ui  practice,  U) 
adopt  conveyances  apidicable  to  the  legal  estate  ;  but 
tliis  is  never  necessary  (b).  If  writing  is  used,  and 
duly  signed,  hi  order  to  satisfy  tho  Statute  of  Frauds, 
and  tho  intention  to  transfer  w  clear,  any  words  will 
answe.  tlie  purpose  (c). 


(y)  Sool  '  ;  Tierney  v.  IKoOf/, 
It)  Beav.  Um)  ;  Dyt  y.  Dye,  13 
Q.  B.  D.  147. 

(«)  tJeot.  9 :  see  Wma.  Pen. 
Prop.  07, 17tli  ed. 

(a)  8eot.8:8eeaiae,pp.  184,185. 

,6)  1  Sand.  Vmt.  342  (377,  6th 
id.) ;  Lewin  on  Trusts,  673.  0th 
ud. ;  8W,  12th  ed. 

(c)  AgceemenUi,  m  a  nile,  now 
bear  a  stamp  *  duty  of  sixueace, 
which  may  be  denoted  by  an 
udheaiv-  stamp,  which  is  to  be 
cancelled  by  the  person  by  whom 
the  agreement  is  first  executed. 
But  an  agreement  (or  tho  sale  of 
any  cquiMble  csUtc  ur  interest  iii 
any  property  whatsoever  is  now 


chargeable   with    tho   same   ml 

valorem  duty  as  if  it  was  an 

actual   conveyance    on  sale  of 

the  estate,  interest  or  property 

Mieed  to  be  sold  (see  potl,  fart 

VI.).    It     may,     however,     be 

stamped  with  the  same  stamp 

as  an    ordinary  agreement  if  a 

further  conveyance  of  the  estate 

or  interest  sold  be  contemplated, 

in  which  case  the  further  con*  *  Stamps  on 

veyancii  must  be  stamped  with  agreements, 

the  ad  valortm  duty,  as  a  rule,  sales  of 

within  six  months  luter  the  first  equitable 

execution    of    the    aAreement.  estates,  and 

Declarations  of  trust  of  any  pro-  declarations 

ucrly  wade  by  auy  wiitiug,  uul  vt  trust. 

being  a   will  or  an  instrument 


m 
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MjuiUUo  (i-r. 


Fiiriiiorl}'.  no 
(■itc'lirnt  u(  » 
truHt  ciiUto. 


M<-brHt  now 
n|)|ilicM  to 
trUNt  fnUtcii. 
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\jiuivv  tlif  Imui  Truiwfir  Act,  IS'JT  (</).  rqiiiUlilr 
irtUU'K  ill  I«i'  Hiuiplf  (U>volv«s  fqmUly  with  lt'K'^1  «'»«t»»l<H, 
to  Uio  exicutorH  or  udtiiiniHtrutor  of  the  dccfttsod  ce»tui 
que  trutt  in  tho  ttrnt  iiwtanco  (c) ;   tho  heir  or  dovirttH- 
uevertheleM  retaining  hin  b«>iu»licit»l  title  Hubjoct  to  the 
executors'  or  tidministrator'rt  interent  und  to  their  power 
of  sale  for  pa}  iiient  of  debts  or  U'HtHinentHry  or  a'   >  i  i  ^  • 
tration  expenses.     With  regard  to  tho  heirV  .;.>..., 
the  descent  of  an  equitable  fee  upon  intest  -     t'ji   .» 
tho  same  course  as  that  of  th<'  legal  fe      '     •     h-'. 
therefore,  in  the  case  of  gav»  Ikinil  and  b.        •',  I.  . ''    ', 
lands  iy),  trusts  affecting  them  will  desct-  m!    i     •  'ii    :  '■ 
the  desc«'ndil)le  quality  (»f  the  U'luire  (/»} 
etpiiUiblo  estate  in  fet»  did  not  escheat  u 
fiiilurc  of  heirs  of  the  cestui  que  trimt  (i) ; 
a  mere  creature  of  ecpiity,  and  not  a  subject  o'  <  •' 
in  such  a  case,  therefore,  the  trustee  laid  tijc      •■   ^ 
discharged  from  the  trust  which  had  so  failed  ;   and 
accordingly  had  a  right  to  receive  tho  rents  and  prolits 
w  ithout  being  called  to  account  by  any  one.     In  other 
words,  tho  lands  were  tliencefortli  his  own  ( j).    But 
from  and  afU-r  tho  passhig  of  tho  Int«'st«\t<>s'  EsUites 
Act,  1884  {k),  where  a  person  dies  without  an  heir  and 
intestate  (1)  in  respect  of  any  real  estate  consisting  of 

ihargeable  with  ad  valorem  duty 

aa  a  aettlonwnt,  wcro  charged  by 

thc   Stamp   Act,    1801,   with   a 

stamp  dtttv  of  10*. ;   but  it  is  a 

quMtion  wncther,  if  made  volun- 

taiily,  they  are  now  liable  to  the 

ad  vaiortm  sUmp  duty  imposed 

on    voluntary    oonreyanoeii    by 

the  Financo  Act,   1910,  h.   74  ; 

ante,  p.  80,  n.  (h).    See  nut.  64  & 

fi5  Vict.  c.  39,  tHs.  1,  7,  8,  22,  59, 

and  1st  whedule,  replacing  stat. 

33  &  34  Vict  c.  97,  •.  3d  & 

whedule;    0  Edw.  VII.  o.  43, 

B,  7  ;   10  Edw.  VII.  c.  8,  8.  74  ; 

Farmer    v.     CommtMionert    of 

Inland Uevenue,  1898,2  g.  B.  141. 

(d)  Stot.  «W  &  01  Vict.  c.  05, 

I'art  1.,  anlf,  pp.  29,  »&— 87,  110, 

133,  139.  187. 


(r)  Re  SomerviUe  d>  Turntr't 
CoHtract,  1003,  2  Ch.  583,  587. 

(/)  ilii<e,p.86,  andpo«(,  oh.iz. 

(g)  Ante,  pp.  08,  60. 

(h)  1  Sand.  Usee.  270  (283, 6th 
ed.) ;  Lewin  on  Trusts,  670,  6th 
cd. ;  1061, 12th  ed. 

(t)  1  Sud.  Uses,  288  (302,  6th 
ed.). 

(j)  Bvrgua  r.  WheaU,  1  Wm. 
141.  123,  1  Eden,  177 ;  Taylor  v. 
Haygartk,  14  Sim.  8 ;  DavaU  v. 
New  Biver  Co.,  3  De  O.  ft  8.  394  ; 
BeaU  V.  S]fmondt.  16  Beav.  406  ; 
aallard  r.  Hawkint,  27  (%.  D. 
298. 

(*)  Stot.  47  &  48  Vict,  c  71, 
H.  4  :  pMScd  14th  AuRUst,  ISS-i. 

(/)  Hecsctt.  7  ;  He  Wooii,  iStni, 
2  Ch.  590. 
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uiiy  t'tiiiiliibl(>  I'Htitt'  <  1'  inU^n-Ht  in  uny  uuritutcul  or 
iucurpuri'iil  luTt'cliUwiictil,  the  hw  of  i>Hclu-ut  slmU  Hpfily 
ill  tlio  Hiiiiu'  iiuiiuu'i'  us  if  such  fstntu  ur  int(>r*>sl  wire  ii 
legal  (>stut4>  ill  oorpunul  h<*r<'cliUim<>uts  (m).  Bi-foiL  Ta'.'im. 
the  abulitiou  of  furfi'ituio  fur  ti'i'usoii,  it  wuh  thi'  Ixtlrr 
uiiiniun  thai,  in  tlic  t'vt'iit  uf  high  trtiisun  bfiii^'  t-onc 
iiiitti'd  \>y  Un-  crntui  qm  trust  of  lut  t'sUklt"  in  fi  r  siiii|i|r, 
his  (Mjiiitablu  0£iUt4<  wuuid  bu  furfcikil  to  thu  Crown  (n). 

TrustucH,  as  wo  have  seen  («),  an-  invarittbly  niadt  lKnc«iit..( 

joint  tenants.     So  that,  if  thoro  arc  inuio  trust^-is  than  iru^(|!i" 

uuo,  upon  tho  death  of  onu  of  them  the  estate  in  any 

land  Hui)joct  to  tho  trust  vests  at  oncu  in  thu  surviving 

trustees  or  trustee.    Formerly,  ui)on  thu  death  of  a 

sole  or  sole  surviving  trustuo  of  lands,  thu  legal  estitt<- 

ther(<in  passed  to  his  duvisee  or  heir  at  law,  acuoriluig 

tui  hu  had  or  had  not  devised  the  saiuu  by  his  will,  in 

each  case  subject  to  thu  trust  {])).     But  now,  by  thu 

Conveyancing  Act,  1881,  on  tln'  ileatii  after  the  yi'ur 

1881  of  a  solo  trustee  of  any  freehold  estate  or  interest 

of  inherita'uo  in  any  heruditanients,  the  same  shall, 

notwithstanding  any  testamentary  disposition,  devolve 

to  and  become  vesU'd  in  his  personal  rej»resentati\  es,  in 

like  maimer  as  if  tlie  same  were  a  chatt<-l  real  (g).     it  I'diium  i.£ 

was  never  luecisely  decided,  whether,  in  case  (jf  the  I"-'™ "' 
...  ,  1     •  ■     t        •  IrusU-c. 

failure  of  heirs  of  tho  trustee  of  an  I'state  m  fee  simpl<', 

thu  lord  taking  thu  laud  by  escheat  (r)  was  bound  bj 

the  trust ;  for  he  did  not  succeed  to  the  trustees'  estate, 

but  claimed  by  title  paramount  («).    But,  since  1S3-4, 

{q)  8tat.  44  &  45  Viot.  c.  41, 
1.  3U,  amended  as  to  copyholdb 
by  atat.  51  &  M  Vict.  o.  46,  a.  H», 
replacing  5U  &  51  Vict.  c.  73, 
B.  45 ;  Hco  VVma.  Con  v.  Stat., 
170—170;  lUPhiUiHg't  TnuU, 
20  Oh.  i).  432;  Ee  Parker's 
TruUa,  1894,  1  Ox.  707,  721,  722. 

(r)  AiUi,  pp.  i%  55. 
Lew ' 


(m)  See  aWU,  pp.  48,  55, 
(i»)  1  Hale,  P.  U.  i  - 
pp.  49,  66. 


249;    ante. 


(o)  Ante,  p.  138. 

(p)  See  Wnw.  Con  v.  Sut.  171. 


On  the  death  of  a  bare  trustee 
intestate  between  the  7th  Aug  . 
1874,  and  the  31«t  Dec.,  1881, 
any  hereditament  uf  wbdch  be 
was  seised  in  fee  simple  vested 
in  his  ]?£»!  penonai 


(a)  iSeo     Lewin 


rpprw 


tire;  Stat.  38  &  39  Vict.  o.  87.       14, 
N.48. 

w.n.p. 


lntR«l.  II,  15,  ai<!,  atSi  od 


Trusts, 

» 


12th  ed. 


1» 


iy4 


ApiHiintmcnt 
of  new 
tnutccs. 


iSlalutury 
l»owcr  to 
upiMiiul  uvw 
liualwD. 

AitpoiiiUui'ut 
1(1  new 
trusttt'U  l»y 
the  Court. 
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both  the  lord's  right  of  escheat  and  the  Crown's  right  of 
forfeiture  have  been  taken  away  by  statute  in  the  case 
of  the  fail\ire  of  heirs  or  corruption  of  the  blood  of  a 
trustee  of  lands ;  except  so  far  as  he  himself  might  have 
any  beneficial  interest  in  such  lands  (<)• 

When  lands  are  vested  in  trustees,  it  is  obvious  that 
it  may  become  desirable  to  appomt  new  trustees  in  the 
place  of  any,  who  may  die,  leave  the  country  or  become 
incapable  of  acting  in  the  trust,  or  in  other  events. 
Formerly  this  could  only  be  done  with  the  concurrence 
of  all  the  cestui  que  trusts  being  sui  juris,  or  under  the 
authority  of  the  Court  of  Chancery  (u),  or  by  virtue  of 
un  express  power  to  appoint  new  trustees  contained  m 
the  instrument,  by  which  the  trust  was  created  {x).  As 
trusts  were  generally  instituted  for  the  benefit  of  married 
women  and  children,  who,  as  we  shall  see  (t/),  were  not 
sui  juris,  it  was  the  practice,  mitil  the  year  1860,  to 
insert  such  an  express  power  in  every  weU-known  deed 
or  wiU  creating  a  trust  {z).  In  1860  im  Act  was  passed 
givnig  a  statutory  power  to  appoint  new  trustees,  which, 


(0  Stut.  i&,5  Will.  IV.  f.  23, 
replaced  by  13  &  14  Vict.  c.  60, 


88. 15, 40, 47,  and  uow  by  50  &  57 
Vict.  c.  63,  8.  20. 


(tt)  New  truaU-cs  might  always  bo  appointed  by  tho  Court  of 
Chauceryrunder  iU  ^-ncnd  jur-dicUon  to  cxe<^utc  tru«K  up„n  Uu, 
i«8titutiou  of  a  «t<1or  that  pura»o  ■^oyx'rd  v.  *A««|«.  1  ^cc". 
G81      Coventiv  v.  Coventry,  ib.  7& ;   Dodinn  v.  Brunt,  L.  K.  t^  Lq. 
m ;  SL\  Wright,^,  1908. 1  Ch.  789, .«  to  .the  gener^  lurw. 
diction  "f  the  Court  to  remove  tnwtees,  who  act  improperly.     Iho 
U^itee  Acta.  1850  and  1852.  empowered  thf^^^'jr' to  make  an  order 
appointing  new  tru8t«e..  upon  pdU.on;  «t»tl-13  *'*>,?*;  c  M 
B.  aa  •   15  &  10  Viet.  V.  65,  8.  y.  now  replaced  by  50  &  67  Vict.  t.  W, 
8   25'-   and  this  jurisdiction  may  now  be  exercised  by  a  judge  in 
chambew  on  suml^ ,■  K.  8.  C.  June.  1880.  Order  ^V  >rde  U  a; 
W.  N..  20th  June,  1880.    llio  Court  may  appoint  a  new  trustee    u 
Jhi  pU^of  a  trJntec  convicted  of  felony,  or  adjudgyd  »'»nk"'I'' ! 
2,um  &  57  Vict.  c.  53.  8.  25.  replacing  15  &  10  Vict.  c.  o5  a.  0  ; 
40  &  47  Vict.  0.  52.  8.  147.     Since  1800.  ttu.tet-  appointed  bv  the 
Court  have  had  the  same  powers  in  a^l  '?«P«--<;t»f  ]^'' ""f"-^;.'""'^:^ 
Stat.  60  &  67  Vict.  c.  63.  s.  37,  replacing  44  &  45  \  ict.  c.  41,  8.  JJ , 
23  *  24  Vict.  c.  146,  s.  27  ;  Wms.  Conv.  btat.,  181. 


(x)  See  Lowiu  on  Trustb,  5111 
«</.,  OUO  «'/..  OUi  ed.  i  HU'i  «Vt 
lost!  «'/-.  12th  ctl. 

[!/)  i'ual,  Ch.  xii. 


(;)  Juvidnoli,  I'ni-  Couv.  v..l. 
lii.,  pp.  228,  721.  3«1  cd. ;  Wil- 
liams, Kcal  L'l\>l>.,  170,  13th  cd. 


■    ii 


OF   AN    EgUITABLK    KSTATK   IN   LANU. 

liowL'ver,  wa3  uppUcablo  only  on  case  of  iiistruiueuts 
executed  after  the  Act  (a).  But  the  Conveyancing  Act, 
1881  (fc),  substituted  provisions  for  the  appointment 
of  new  trustees  applicable  to  trusts  created  either  before 
or  after  its  commencement ;  and  these  provisions  are 
now  re-enacted  in  the  Trustee  Act,  1893  (c).  Under 
this  Act,  where  a  trustee  is  dead,  or  remains  out  of 
the  United  Kingdom  for  more  than  twelve  months, 
or  desires  to  be  discharged  from  the  trusts  or  powers 
reposed  in  or  conferred  on  him,  or  refuses  or  is  unfit  to 
act  therein,  or  is  incapable  of  acting  therein,  then  the 
person  or  pei-sons  nominated  for  this  purpose  (d)  by  the 
instrument,  if  any,  creating  the  trust,  or  if  there  is  no 
such  person,  or  no  such  person  able  and  willing  to  act, 
then  the  surviving  or  continuing  trustees  or  trustee  (c) 
for  the  time  being,  or  the  personal  representatives  of  the 
last  surviving  or  continuing  trustee,  may,  by  writing, 
appoint  u  new  trustee  or  new  trustees.  Every  new 
trustee  so  appomted  ii  at  once  mvested  with  the  same 
powers  us  an  original  trustee  (/ ).  On  an  iippointment 
of  a  new  trustee,  the  number  of  trustees  mav  be 
increased.  It  is  not  obligatory  to  appohit  more  than 
one  new  trustei',  where  only  one  trustee  was  originally 
appointed,  or  to  till  up  the  origmal  number  of  trustees, 
where  more  than  two  trustees  were  originally  ap- 
pomted ;  but  in  the  latter  case,  there  must  be  at  least 
two  trustees  to  perform  the  trust  (gf). 


I'Jo 


Formerly    a    person    could    only    retire    and    be  Kctircmcnt 

of  tnwtcc. 

(f)  Iniiuuiiig  a  refusing  or  re- 
tiring tiuHttT,  if  willing  to  act 
III  uppointing  u  u<;w  one  ;  h.  10, 
Mib-g.  (4). 

(/)  Sect.  10,  «ul)-s.  (3). 

{•J)  .Sect.    10,    »ub-8.    (2).     An  Slumps  uii 
ii|ii)ointment  of  a  new  trtutee  is  aupointuivut 
tliarged  with  ii  «tamp  duty  of  of  new 
10*.  ;    Bt«t.  5^1  &  J.J  \  Kt.  <•.  ;i'J,  tiuslcc. 
1^.   I,   iV    Isl  bt'hcduk,   rcpla<,iug 
33  &  3i  Vict.  c.  07,  bihtdult. 


(a)  Stat.  23  &  24  Vit  t.  c.  1 4.'), 
ms.  27,  34 ;    lussed  2«th  Aug.. 

ism. 

(6)  StAt.  44  &  45  Vicl. 
8.  31. 

(c)  Stttt.  50  .V  57  Vict. 
N.  10.    These  )>ruvisious  may  bo 
excluded  or  varied  by  tbo  terms 
of  the  iustruw^iit  creating  the 
trust ;  sec  aub-o.  5. 

(rf)  S«i-      He      Whtrlrr     ,t-      /Jr 
UiKhou;  ISlKi,  1  Ch.  310. 


c.  41, 
53, 


n»o 
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ilwchurgoil  from  u  trust  ouce  accepted— (1)  with  the 
concurrouco  of  all  the  cestui  que  trusts  being  sui  juris  ; 
(2)  luider  the  authority  of  the  Court  of  Chancery  [h) ; 
or  (8)  by  the  appointment  imder  an  express  or  statutory 
power  of  a  new  trustee  in  his  place  (t).  But  now, 
by  the  Trustee  Act,  1893  {j),  replacing  a  provision  of 
the  Conveyancing  Act,  1881  (k),  where  there  are  imrc 
than  two  trustees,  a  trustee  may  retke  and  bo  dis- 
charged from  the  trust,  without  any  new  trustee  being 
appointed  in  his  place,  upon  his  declaruig  by  deed  his 
(k'rtiiO  to  be  discharged,  and  his  co-trustees,  and  such 
vilur  person,  if  any,  as  may  be  empowered  to  appomt 
trustees,  consenting  by  deed  to  his  discharge. 


Wstiun  tnisl 
l»ro|K'rty  in 
iiL'W  Uualci-a. 


iloiK'  by  a 
Ucduruliui:. 


I'he  luero  appointment  of  a  new  trustee  does  not 
give  hhu  the  legal  estate  in  the  lands  subject  to  Ihe 
trust ;  and  it  was  formerh  necessary  for  the  persons, 
who  were  trustees  when  the  appouitment  was  made, 
to  execute  a  conveyance  of  their  estate  m  any  land 
subject  to  the  trust  to  the  now  trustee  and  the  cou- 
tiiming  trustees  {I).  In  d(H'ds  of  appouitment  of  a  new 
trustee  and  of  discharge  of  a  retiruig  trustee  executed 
after  the  year  1881,  the  estate  in  any  land  subject  to 
tlie  trust  may  be  vested  in  the  futun>  trustees  simply 
by  ii  declaration  to  that  effect  made  by  the  proper 
persons  without  any  conveyance,  i'or,  by  the  Trustee 
Act,  Ib'Ja  (m),  replacing  a  pru\  isioii  of  tiie  Conveyancuig 
Act,  1881  (h),  where  a  deed  by  which  a  new  trustee 
is  appointed  contains  a  declaration  Ifij  iiie  appointor  to 
the  effect  that  any  estate  or  interest  ui  any  land  subject 
to  the  trust  shall  vest  in  the  persons  who  by  virtue  of 

(fc)  Stat.  44  &  46  Vict.  o.  41, 


(h)  See  He  Chiiuijttd's  Hettlc- 
men/.  1902.  1  t'h.  692. 

(i)  8oe  Lewin  ou  TruMts,  534 
m.,  ttth  cd. ;  803  tq.,  12th  ihI. 

(j)  Stat.  0«  &  67  Viit.  v.  63, 
H.  1 1,  the  proviwoUK  of  whii'h  ma  y 
be  excluded  or  v»rietl  by  the 
Urmn  of  tlif  iiwtruinrnl  inuliii'; 

tllO  tnwt  ;   BL-O  8Ub-S.  3. 


8.  32. 

(I)  Sec!  Wurburton  \.  Sandys, 
14  Sim.  022. 

(m)  Stat.  60  &  57  Vict.  c.  53, 
B.  12. 

(n)  Nlat.  It  &  1.'  Vitt.  1.  II. 
b.  31. 


1  * 
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the  deed  become  and  are  the  trustees  for  performing 
the  trust,  that  declaration  shall,  without  any  convey- 
ance, operate  to  vest  that  estate  or  interest  in  those 
persons  as  joint  tfiiants  and  for  the  purposes  of  tho 
trust.  And  where  a  deed,  by  which  a  retiring  tnistee 
is  discharged  under  the  same  Act,  contains  a  similar 
declaration  btj  the  retiring  and  continuing  trustees,  and 
Inj  the  oUier  person,  if  any,  empowered  to  appoint  trustees. 
that  declaration  shall,  without  any  conveyance,  opernito 
tt)  vest  in  the  continuing  trustees  alone  as  jomt  tenants, 
and  for  the  purposes  of  the  trust,  the  estate  and  interest 
to  which  the  declaration  relates  (o). 

It  is  not  always  possible  to  obtain  the  concurrence  Vesting 
of  the  person  entitled  to  the  legal  estate  in  land  subject 
to  a  trust,  when  it  is  wished  to  vest  the  estate  in  new- 
trustees.  Provision  has,  therefore,  been  made  by- 
statute  (p),  that  in  certain  cases  an  order  of  Court  may 
be  made  vestmg  any  lands  sultject  to  a  trust  in  sndi 
persons  and  for  sueli  estate  as  shall  bo  directed.  Sucli 
an  order  may  be  obtained  if  tho  person  st-ised  or 
jwssessed  of  lands  on  trust  be  a  lunatic,  or  an  infant,  or 
t»ut  of  the  jurisdiction  or  ntjt  to  bo  found,  or  rcfnse  to 
convey,  and  in  one  or  two  other  cases  ;  :  nd  the  order 
lias  the  effect  of  a  conveyance  (g).  It  must  now  be 
made  in  tho  Chancery  Division  (r).    A  similar  ordi^r 


(o)  These  provisions  do  not 
extend  to  any  legal  estate  or 
interest  in  copyhold  ur  cufit^imary 
land,  or  to  land  conveyed  l>y  way 
of  mortgage  for  i>ecuring  money 
subject  to  the  trust ;  Rtiit.  !M 
&  m  Viet.  c.  53,  s.  12,  subs.  (;l). 
*A  conveyance  of  property  made 
for  effectuating  the  appointment 
of  a  new  trustee  or  the  retire- 
ment of  a  trustee  is  charged  with 
a  stamp  duty  uf  10«. ;  see  stat. 
C4  &  M  Vlot.  c.  39,  8.  02,  re- 
placing 33  *  34  Vict.  e.  97,  s.  78  ; 
Hadgttt  v.  Oornmi.viione.ra  of  In- 
land  Retvnue,  'A  Kx.  I).  4)! ;  slat.'*. 
■1  K.l«.  VII.  c.  7,  s.  0;    10  VAv;. 


Vn.  0.  8,  s.  74  (0) ;  anif,  p.  19.".. 
n.  (1^). 

(p)  Stats.  S3  Vict.  o.  5,  s.  135  ; 
M  St  67  Vict.  c.  53,  «.  20,  re- 
placing 13  &  14  Vict.  c.  00  ;  15  & 
10  Vict.  r.  66,  which  replaced  11 
Geo.  IV.  ft  1  Will.  IV.  0.  00. 
4  &  6  Will.  IV.  c.  23,  and  1  &  2  •  Stamps  on 
Vict.  c.  09.  ennvcyanco 

(q)  See  stats.   63   Vict.   c.   6,  on  appoiiit- 
8.  135  (3) ;   66  &  57  Vict.  c.  63,  raent  of  now 
s.  32.    The  order  is  chargeable  trustee, 
witit  stamp  duty  aa  a  convey- 
ance :  ante,  note  (o). 

(r)  AnU,  p.  168.  Sec  stnt. 
1  &  2  Oeo.  V.  c.  40, ».  I ,  amending 
na  Viot.  c.  6,  s.  1.15  (which,  in  the 
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County 
CViurtH. 


may  be  made,  vesting  lands  in  tho  future  trustees, 
on  or  after  an  appointment  of  new  trusteea  by  the 
Court  («).  Since  1865,  the  Comity  Courts  have  had 
the  jurisdiction  of  the  Court  of  Chancery  to  enforce  the 
execution  of  tnists  and  under  the  Trustee  Acts,  in  cases 
concerning  trust  property  to  the  vahie  of  £500  (t). 


iTudirinl 
1  ru»l<'<'. 


The  Judiciiil  Tiiist«^es  Act,  1896  (u),  empowers  tlio 
Court  (a-),  on  the  ftp])]ioation  of  a  pvson  creating  or 
intending  to  creat^i  a  trust  or  of  a  trustee  or  Ix-neficiary, 
to  appoint  a  judicial  trustee  of  Oio  trust  (wlio  is  to  be 
subject  to  the  control  and  supervision  of  Uie  Court  as 
an  officer  lliereof,  and  may  l)e  rtinuneratcd),  ciibei- 
jointly  with  any  other  person  or  a  sole  trustee,  and.  if 
sufficient  cause  is  sliown.  in  tlu'  place  of  all  or  any  of 
the  exist inp  trustees. 


rublic 

triftcf. 


I.' 


The  Public  Trustee  Act.  1000(7/),  established  the 
office  of  public  trustee  (:),  The  public  trustee  may 
act  as  an  ordinary  trusfei-  either  alone  or  jointly  witb 
any  private  trustee  or  trustees,  ami  when  so  acting 
has  the  same  powers,  dulies,  and  liabilities  as  a  private 
trustee  {(t).    And  be  may  be  appointed  1o  be  an  original 


rase  of  n  lunatic  tni»(4><>,  g.ave 
Ihosp  powors  to  the  .Tndgo  in 
Lunacy).  Kr  lAingdale,  19(>l,  1 
f'h.  3.  But  such  ordern  may  l>c 
made  as  to  lands  in  thp  ponntios 
(i(  lAncostrr  or  Dnrham,  hy 
the  (Chancery  Cnurtfi  of  those 
fountios ;    8tat.  50  ft  57  Virt. 

r.  r»3,  8.  4»i. 

(*)  Stat.  rA  Sc  57  Viot.  c.  .''.3, 
0.26;  «n<«,  p.  I9t,  n.  («). 

(0  SUtJ!.  50  ft  57  Vict.  o.  .1.3, 
P.  46  ;  61  &  52  Vict.  c.  43,  b.  67, 
replacing  28  ft  29  Vict.  c.  »0, 
B.  1;  30  ft  31  Vict.  c.  142,  s.  9. 

(«)  Stot.  59  ft  60  Vict.  c.  35, 
B.  1,  which  rame  into  operation 
on  the  Ist  May,  1897. 

(«)  That  is,  the  Higli  Court,  a 
Palatine  Court  as  redpects  trustx 
within  itH  jurisdiction,  or  any 
county  court  judge  to  whom  the 


jurifxliction    may    b<-    .assigned  ; 
sect.  2. 

(V)  Stat,  n  Edw.  VII.  c.  55, 
wlii(^h  came  into  operation  on 
the  l«t  Jan.,  1908  ;  8.  16.  See 
the  Public  Trustee  Rules.  1912  ; 
\V.  N.  27th  April,  1912;  and 
Fees  Order,  1912;  W.  N.  11th 
May,  1912. 

iz)  Sect.  1,  snb-s.  1.  The 
public  truRt4H)  is  a  oorporation 
sole  under  that  name  ;  sub-s.  2. 
(a)  Sect.  2,  sub-a.  2.  The  pub- 
lic trustee  may  decline  to  accept 
any  trust,  and  may  not  accept 
any  trust  which  inrolves  the 
management  or  carrying  on  of 
any  business  (except  where  au- 
thorised by  the  mie«  under  the 
Act  to  do  .ho),  or  any  trust  under 
a  dee<l  of  arrangement  for  the 
Itcnefit     of     cre<lltors,    or     the 
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or  a  new  or  an  additional  trustee,  unless  the  iastru- 

ment  creating  the  trust  contains  a  direction  to  the 

contrary  ;  in  which  case,  however,  he  inay  nevertheless 

be  appointed  trustee  hy  order  of  the  Court  (6).    And 

where  the  public  trustee  has  been  appointed  a  trustee  Retirement 

of  any  tnist,  a  co-trustee  may  retire  from  the  trust  ^Vere*publio 

under  the  above-mentioned  provisions  of  the  Trustee  trustee 

Act,  1893  (c),  notwithstanding  that  there  are  not  more  "PP°'" 

than  two  tnistees,  and  without  the  coasents  required 

by  those  provisions  (d).    The  public  trustee  may  also  Custodian 

1)0  appointed  to  be  custodian  trustee  of  any  triist :  *""''^''*"- 

when  the  trust  property  is  to  be  transferred  to  him 

as  if  he  were  solo  trustee,  but  the  management  thereof 

and  the  exercise  of  any  power  or  discretion  exercisablt^ 

l)y  tlie  trustees  under  tlie  trust  will  remain  vest«^d  in 

the  other  trustees  (c).    Tlie  public  trustee  may  also 

be  appointed  to  bo  a  judiciiU  trustee  (/ ). 

It  remains  to  add  that,  though  the  Judicature  Acts 
provided  for  the  direct  recognition  and  enforcement  of 
equitable  rights  in  the  courts  thereby  ostrtl)lished,  wliich 
are  courts  of  law  as  well  as  of  equity  (</),  they  have  not 
altered  the  nature  of  an  equitable  estate  (h).  The 
terms  h'fial  and  equitahlc  estate  are  still  in  use  ;  and  tlie  T-ogal  rstato. 
]i'ii;a\  estate  in  lands  may  still  be  vested  in  some  other 
person  tlian  the  beneficial  owner.  Every  purchaser  of 
landed  i»roperty  has,  tlierefore,  a  right  to  a  good  title 


ndminixtratiun  of  any  estate 
known  or  believed  by  hi  in  tnlw  in- 
solvent, fir  any  trust  exclusively 
(or  religiiiUH  or  charitable  pur- 
|iosi's,  or  tlie  trusts  of  any  instni- 
ment  made  solely  by  way  of 
security  for  money ;  se<-t.  2, 
sub-ss.  3, 4, 5  ;  see  Public  Trustee 
HuIps,  1912,  No8.  6—11. 

(b)  Seot.  ri,  sub-gs.  1,3;  see 
s.  15 ;  Kf  litslie'a  Uassop 
Kttates,  1911,  I  Ch.  till  ;  He 
Firth,  1912,  1  Ch.  80rt. 

(r)   AhI«,  p.  KM). 

('/)  Sect.  5,  sub-s.  2. 

((')  Si'ct.     4.      Under    sub-s.    3 


any  incorporated  banking  or  in- 
Buranee  or  guarantee  or  trust 
company  or  other  body  corporate 
for  the  time  beinR  empowered 
to  undertake  trusts  may  aot  as 
custodian  trustee  in  the  same 
manner  as  the  public  tnisteo 
may  ;  see  Public  Trustee  Rides, 
1912,  No.  30. 

(/)  Sect.  2,  aub-s.  I. 

(7)  Antf,  p.  169. 

(A)  Clements  v.  Matthews,  1! 
Q.  H.  D.  808,  814;  Joseph  v. 
Lifons,  15  Q.  JJ.  D.  280  ;  tlallai 
V.  KotiiiiKOii,  ih.,  288  ;  see  inilf, 
pp.   182,  I8:i. 
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both  at  law  and  in  equity ;  and  if  the  legal  extato 
should  be  veHted  in  a  trustee,  or  any  person  other  than 
the  vendor,  the  concurrence  of  such  trustee  or  other 
person  must  be  obtained  for  the  purpose  of  vesting  the 
legal  estate  in  the  purchaser,  or,  if  he  should  please,  in  a 
new  trustee  of  his  own  choosing.  Wlien  a  person  has 
an  estate  at  law,  and  does  not  hold  it  subject  to  any 
trust,  he  has  of  course  the  same  estate  in  equity,  but 
without  any  occasion  for  resorting  to  its  aid.  To  him, 
therefore,  the  doctrine  of  trusts  dons  not  apply  :  his 
legal  title  is  sufficient ;  the  law  declares  the  nature  and 
incidents  of  his  estate,  and  equity  has  no  ground  for 
interference  (t). 

We  shall  now  take  leave  of  equity  and  ttquitablo 
estates,  and  proceed,  in  the  next  chapter,  to  fxplain  a 
mod»»rn  conveyance. 

(•)  See  Brydgta  v.  Brydgtt,  3  Ves.  120,  127 ;  SeUiy  t.  AMoh,  Ot., 
XM. 
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CHAPTER  VIII. 


OV  A  MOOKRN   CONVHYANCB. 


In  modem  tiiiu's,  down  to  the  year  1841,  the  kind  iieMewid 
of  conveyance  employed,  on  every  ordinary  purchaHe 
of  a  freehold  estate,  was  called  a  lease  and  release ; 
and  for  every  such  transaction,  two  deeds  were  always 
required.  From  that  time  to  the  year  1846,  the  Releoie. 
ordinary  method  of  conveyance  was  a  release  merely, 
or,  more  accurately,  a  release  made  in  pursuance  of 
the  Act  (a)  for  rendering  a  release  as  effectual  as  a 
lease  and  release.  The  object  of  this  Act  was  merely 
to  save  the  expense  of  two  deeds  to  every  purchase,  by 
rendering  the  lease  unnecessury.  Sinct-  1845  fre»'- 
liolds  have  been  transffnible  l»y  dci-d  of  gnmt  alone  {b). 
But  us  a  least-  and  rek-usc  was  so  lung  Mu-  usual  method 
of  conveyance,  the  nature  of  a  ct)nvt*yance  by  least* 
and  release  should  still  form  a  subject  of  the  student's 
inquirj- ;  and  with  i\m  Wf  will  ucconlingly  begin. 

It  has  been  already  explained  (<;)  that,  in  the  view  a  icane  for 
of  the  early  law,  a  lease  of  land  for  a  term  of  years  ^'*'"'" 
was  a  matter  of  contract  rather  than  of  transfer  of 
l)roperty  ;    and,  for  the  purpost^  of  an  action  for  the 
recovery  of  the  lantl,  the  possession  of  the  lessee  was 
that  of  a  mere  baililY  for  his  lessor,  who  remained 
seised  of  the  freehold.     Still,  after  a  lessee  for  years 
bad  actually  entered  into  possession  of  the  land  umif  r  Entry  under 
bis  lease — and  entry,  in  ancient  times,  was  absolutely  '  '•"•■ 

(a)  8t«t.  4*6  Vict.  c.   21,  (6)  Stet«.  7*8  Vict.  c.  76, 

nspealeU  by  xtat.  :t7  ft  38  \'Wl.       sh.  2,  13  ;  8  ft  fl  Vict.  c.  100,  k.  2. 
( .  m.  (<;)  AtUf,  pp.  10,  17,  23,  tH. 
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necessary  to  make  a  complete  lease  (d) — the  relative 
position  of  the  parties  was  substantially  altered.  The 
lessor's  proprietary  interest  in  the  land,  thou^  tech- 
nically it  remained  a  freeholding,  was  divorced  from 
actual  possession ;  thus  it  became  a  mere  r%ht,  an  in* 
corporeal  hereditament  (e).  If,  therefore,  the  lessor 
wifthed  to  transfer  his  proprietary  right  to  the  lessee, 
a  feoffment  with  livery  of  seisin  would  have  been  out 
of  place  between  them ;  for  the  essential  part  of  thw 
mode  of  assurance  was  the  transfer  of  actual  posses- 
sion made  !)y  the  livery  of  seisin  ;  and  it  was  imposHiblo 
t(»  transfer  to  the  lessee  the  actual  possession  which  ho 
already  enjoye<l  (/ ).  In  this  case  it  w  obvious  tlmt 
the  ♦nd  desired  was  the  transfer  of  a  right  to  land, 
without  the  possession  of  anything  corporeal ;  and,  as 
We  have  seen,  the  common  law  required  thin  to  lie 
areoinplished  l)y  Mie  deliveiy  of  a  sealed  writing,  that 
is,  by  (It'ed  {(f).  And  a  deed  l)y  which  a  fn^holder 
conveyed  all  his  estate  in  land  to  om»  who  was  in 
actual  possession  thereof  with  his  privity,  was  termed 
a  release  (h).  To  a  lease  and  release  of  this  kind,  it  is 
ol)vious  that  tlu*  same  objecti«)n  applies  as  to  a  feoff- 
ment :  th<*  inconvenience  of  actually  going  on  the 
l)remises  is  not  obviated  ;  for  the  tenant  must  enter 
Itcfore  be  can  rec«'ive  the  n^lease.  In  the  very  early 
jM-riods  of  our  bistoiy,  this  kind  of  circuitous  convey- 
(inee  was,  however,  occasionally  used.  A  lease  was 
made  for  one,  two.  or  three  years,  comph'ted  l)y  the 
actual  entry  of  tlie  lessee  for  the  express  purpose  of 
enabling  him  to  receive  a  release  of  the  inheritance, 
wliicb  Wivs  accordingly  made  to  him  a  sliort  time 
afterwards.  The  lease  and  release,  executed  in  this 
manner,  transferred  the  freehold  of  the  releasor  as 
fffectually  as  if  it  had  been  conveyed  by  feoffment  (i). 


W)  Litt.  R.  469 :  Co.  Liu.  270  a. 
(f )  See  ante,  pp.  .I,  30. 
(/)  Litt.  H.  4«I0;   Oilb.  Uses, 
I():M223.  3rdr<l.). 
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ig)  Antf,  p.  31. 
Ik)  Litt. 
Litt.  270  b,  271  a. 

(i)  2S«ikI.  Use8,61  (74,5th od.). 
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Bat  a  lease  and  release  would  never  have  obtained  the 
prevalence  they  afterwards  acquired  had  not  a  metiiod 
been  found  out  of  making  a  lease,  without  the  neoeesity 
of  actual  entry  hy  the  lessee. 


The  Statute  of  Uses  (fc)  was  the  means  of  accom-  The  flutut* 
pllshing  this  desirable  obj.H!t.    This  statute,  it  may  be  "'  ^'"^ 
remembered,  enacts,  that  when  any  person  is  seised 
of  lands  to  the  use  of  another,  he  that  has  the  use 
Hhftll  bo  deemed  in  lawful  seisin  and  possession  of  the 
lands,  for  the  same  estate  as  he  has  in  the  use.    Now 
wo  have  seen  (I)  that,  before  the  Statute  of  Uses,  if  a  Bftrgnin  and 
bargain  wore  made  for  the  sale  of  an  estate,  and  the 
purchase-money  paid,  but  no  feoffment  were  executed 
to  the  purchaser,  the  Court  of  Chancery  considered 
that  the  estate  ought  in  conscience  immediately  to 
belong  to  the  person  who  paid  the  money,  and,  there- 
fore, held  the  bargainor  or  vondor  to  be  immediately 
sewed  of  the  lands  in  question  to  iJui  iMfl  of  the  pur- 
clMiser  (t»).    This  proper  and  equitable  doctrine  of  the 
Court  of  Chancorj'  bad  rather  a  curious  effect  when 
the  Statute  of  Uses  came  into  operation  ;   for,  as  by 
means  of  a  contract  of  tJiw  kind  the  purchaser  became 
entitled  to  the  luie  of  tlie  lund,  so,  after  the  passing  of 
tlie  statute,  he  became  at  once  entitled,  on  payment 
of  his  purchase-money,  to  the  lawful  seisin  and  posses- 
sion :    or  ratlior,  Ik*  was  deemed  really  to  have,  by 
forco  of  the  statulo,  such  seisin  and  possession,  so  far 
at  least  as  it  was  possible  to  consider  a  man  in  posses- 
sion, who  in  fact  was  not  (n).    It  consequently  came 
to  pass  that  the  st-isin  was  thus  transferred  from  one 
person  to  another,  by  a  mere  bargain  and  sale,  that  Is, 
i>y  a  contract  for  sale  and  payment  of  money  without 
the  necessity  of  a  feoffment,  or  even  of  a  deed  (o). 


(fc)  27  Hen.  VIII.  c.  10. 

(/)  AnU,  p.  173. 

(.»)  2  Kami.  IWb,  43  (53,  5lh 


cd.) :  GUb.  Uhm.  49  (94. 3td  ed.). 
(«)  Anie.p.  17«*n.  (I)- 
(o)  Dyer,  220  a ;    Com.  Dig., 
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A  ]oophol« 
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tin?  statutf. 


I-aiyain  and 
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The  results  of  the  statute,  in  tliw  particular,  w.  re, 
however,  removed  by  onoUier  Act  of  Parliament  (p), 
pawed  in  the  same  year,  and  requiring  that  every 
bargain  and  sale  of  any  estate  of  inheritance  or  freehold 
should  be  made  by  deed  indented  and  enrolled,  within 
six  months  (which  means  lunar  months  (g))  from  the 
date,  in  one  of  the  Courts  of  Record  at  Westminster, 
or  before  the  ciutot  rotulorum  and  two  justiceH  of  ilio 
peace  and  the  clerk  of  the  peace  for  the  county  in  which 
the  lands  lay,  or  two  of  tliem  at  least,  whereof  the  clerk 
of  the  peace  should  be  one.    A  stop  was  thus  put  to  the 
secret  conveyance  of  estates  by  mere  contract  and 
payment  of  money.    For  a  dH>d  entered  on  the  records 
of  a  court  is  of  course  open  to  public  inspection  ;  and 
the  expense  of  enrolment  was,   in  some  degree,  a 
counterbalance  to  the  inconvenience  of  going  to  the 
lands  to  give  livery  of  seisin.    It  was  not  long,  however, 
before  n  loophole  was  discovered  in  this  latter  statute, 
through  which,  after  a  few  had  ventured  to  pass,  all 
the  world  soon  followed.     It  was  perceived  that  the  Act 
spoke  only  of  estates  of  inh^iiatice  or  frefJiold,  and  was 
silent,  m  to  bargains  and  smiles  for  a  mere  t,erm  of  years, 
which  is  not  a  freehoM.    A  bargain  and  sale  of  lands 


Roigain  wad  Sole  (B.  1. 4) ;  Gilb. 
ruM,  87,  271  (17».  476,  3ni  ed.)- 
Before  tlie  Sututo  of  Um*  a 
baiftain  and  lale  of  Undi  vonld 
raise  a  om  of  the  estate  in  fee 
Rimpl«,  without  mention  of  the 
bai:gainM'f  hein ;  foritwaapre- 
Humed  that  the  pnrchaae-money 
waa  ^d  for  the  whole  of  the 
bargainor*!  estate.  But  since 
the  Statute  it  haa  been  con- 
iiidered  that  a  bargain  and  aale 
of  lands  to  one  simply,  without 
mentioning  his  hein,  will  only 
gire  him  a  life  estate  at  law 
under  the  Statute  ;  1  Rep.  87  b  : 
<iilb.  Uses.  18,  82,  76  k  n.,  239  ; 
I  Sand.  Uses,  122. 

(p)  27  Hen.  Vlll.  c.  16.  It 
niilMNtn  thnt  this  Act  was  not 
Itamed    merely   to    remedy    the 


rffect  of  the  Statute  of  Vmtt  upon 
Itargains  and  sales  of  land,  but 
was  all  that  was  allowed  by 
Parliament  to  pass  of  a  genend 
whemo  for  the  registration  c»f 
convpyanres  of  land;  see  an 
article  by  Mr.  W.  8.  HoldswnHh 
tin  the  Political  Causes  which 
shaped  the  Statute  of  Uses  in 
26  Harvard  Law  Review,  108. 
lH5*n.  (41).  II7«f.  Deeds  of 
bargain  and  aale  may  now  be  en- 
rolled in  the  Central  Office  of  the 
Supreme  Court ;  ^ta.  86  ft  37 
Vict.  o.  66,  88.  18,  17 ;  42  &  4.1 
Vict.  c.  78;  R.  S.  C,  1883, 
Order  LXI.,  rule  9. 

M  See  Bruner  v.  Jfoor«,  1904, 
1  Ch.  .WS ;  Stat.  52  *  fi3  Vict, 
r.  63,  s.  .1.  replacing  13  ft  14  Vi.t. 
c.21.8.4. 
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f«ir  u  vcar  oul>'  wuh  nut  thctvfuro  affected  by  tiio  Act  (r), 

but  rumaiued  htill  capablu  of  being  aooumpUsbod  by 

wurd  u{  inoutli  and  i)ayniout  uf  money.    Tbo  entry  on 

the  part  of  thu  tenant,  required  by  the  law  (<),  was 

ttuppUed  by  tho  Statute  of  Uties ;  which,  by  itn  own 

force,  placed  hiiu  in  legal  int<>nduient  iu  poHtn^wdon  for 

thu  Hauie  udtatu  us  ho  had  in  the  use,  that  in,  fur  thu 

torm  bargained  and  suld  to  hiiu  (().    And  aa  any  pecu* 

niary  payment,  huwov(>r  small,  wan  cunsidured  suffioit^nt 

to  raise  a  use  (u),  it  followed  that  if  A.,  a  person  seised 

in  fee  simple,  bargainc'd  and  suld  his  lands  tu  B.  for 

one  year  in  consideration  of  ton  shillings  paid  by  B. 

to  A.,  B.  became,  in  law,  at  once  possessed  of  an  estate 

iu  the  lands  for  the  term  of  one  year,  in  tho  same 

manner  us  if  he  had  actually  entered  on  the  premises 

under  a  regular  lease.    Here,  then,  was  an  opi)or- 

tunity  of  making  a  conveyance  of  the  whole  fee  simple, 

without  livery  of  seisin,  entry  or  enrolment.    When 

thu  bargain  and  sale  for  a  year  was  made,  A.  hail 

suiiply  to  release  by  deed  to  B.  and  his  heirs  his  (A.'s) 

estate  and  interest  in  the  premises,  and  B.  became  at 

once  seised  of  the  lands  for  an  estate  in  fee  simple. 

This  bargain  and  sale  for  a  year,  followed  by  a  release, 

is   the   modern  conveyance   by   lease   and  release — a  lt»m>  «u>l 

nietliud  which  was  last  pructLsed  by  8ir  Francis  Muore, 

surjeunt-at-law,  at  the  retpiest,  it  is  said,  of  Luril 

Norris,  m  order  that  some  of  his  relations  might  not 

know  what  onveyance  or  settlement  he  should  make 

of  his  estate  (t>) ;   and  although  the  efficiency  of  this 

method  was  at  first  doubted  {x),  it  was,  for  more  than 

two  centuries,  the  common  means  of  conveying  lands 

in  this  country.     It  will  bo  observed  that  the  bargain 

and  sale  (or  K>ase  us  it  wus  called)  for  a  year  derived 


rrivaMP. 


(r)  Oilb.  LWh.  «8,  21)6  (214. 
.'•U2,  3ni  ed.) ;  'i  Sand.  Uscr.  63 
(75,  5th  cd.)- 

(«)  Ante,  pp.  15V,  2U3, 


(0  UUb. 
td.). 


Wd.   101  (223,  :inl 


(H)  2  Sand.  Uaoa,  47  (57,  5tb 
c«l.). 

(v)  2  PrMt.  Couv.  2ltt. 

{x)  Hiigd.  it»t«  tu  Uilb.  XJnm, 
.-(28 ;  2  Pnmt.  Cunv.  231 ;  2  Fonb. 
tiq.  12. 
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ita  effect  from  the  Statute  of  Uses ;  the  release  wus 
quite  iudependent  of  that  statute,  having  existed  long 
before,  and  being  as  ancient  as  the  common  law  itself  (y). 
The  Statute  of  Uses  was  employed  in  the  conveyance 
by  lease  and  release  only  for  the  purpose  of  giving  to 
the  intended  releasee,  without  his  actually  entering 
ou  the  lands,  such  an  estate  as  would  enable  him  to 
receive  the  release.  When  this  estate  for  one  year 
was  obtained  by  the  lease,  the  Statute  of  Uses  had 
performed  its  part,  and  the  fee  simple  was  conveyed 
to  the  releasee  by  the  release  alone.  The  release 
would,  before  the  Statute  of  Uses,  have  conveyed  the 
fee  simple  to  the  releasee,  supposing  him  to  have 
obtained  that  possession  for  one  year,  which,  after  the 
statute,  was  given  him  by  the  lease.  After  the  pass- 
iiig  of  the  Statute  of  Frauds  (2),  it  became  necessary 
JSurguiii  and  that  every  bargain  and  sale  of  lands  for  a  year  should 
ulust"bc''m^  ^^  P"*  ^^^^-o  wiiting,  as  no  pecuniary  rent  was  ever 
writing.  reserved,  the  consideration  being  usually  five  shillings, 
the  receipt  of  which  was  acknowledged,  though  in  fact 
it  was  never  paid.  And  the  bargain  and  sale,  or  lease 
for  a  year,  was  usually  made  by  deed,  though  this  was 
not  absolutely  necessary.  It  was  generally  dated  the 
day  before  the  date  of  the  release,  though  executed  ou 
the  same  day  as  the  release,  immediately  before  the 
'Jill-  »s(atc  execution  of  the  latter  (a).  On  a  conveyance  by  release 
b^cn  iarked  *^"*^"*  *  freeholder  in  fee  to  his  lessee  for  years  in  posses- 
out,  sion  of  the  land,  whether  by  entry  or  under  the  Statute 
of  Uses,  it  was  as  necessary  as  it  was  in  a  feoffment, 
that  the  estate  to  be  taken  by  the  ktter  should  bo 
duly  marked  out ;  so  that  he  would  take  no  fee,  even 
though  the  lessor  released  ull  his  estate  to  him,  unless 
the  estate  were  released  to  him  and  his  heirs  {b). 

(y)  Sugd.  uote  to  Gilb.  Ubcb,  forms  of  deeds  of  leabc  aud  re- 

i2»-  ki.se. 

(:)  Stat.  l'«  Car.  11.  c.  3  ;  unk,  (6)  Lilt.  s.  400  ;    see  auk,  u. 

l>.  157.  14S. 

(<i)  fcieo  Apl«;lldiJL  (A)  for  Hie 
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This  cumbious  contrivance  of  two  deeds  to  every  Act  abolisli- 
purchase  contiiuied  in  constant  use  down  to  the  year  |°p  ^  year!" 
1841,  when  the  Act  was  passed  to  which  wo  have 
before  referred  (c).  This  Act  provided  that  every 
deed  of  release  of  a  freehold  estate,  which  should  be 
expressed  to  bo  made  in  pursuance  of  the  Act,  sliould 
be  as  effectual  as  if  the  releasing  party  had  also  executed, 
in  due  form,  a  lease  for  a  year,  for  giving  effect  to 
such  release,  although  no  such  lease  for  a  year  should 
be  executed. 


In  the  year  1845,  it  was  provided  by  the  Ileal  itoal  I'ro- 
Property  Act,  1845  (d),  that  after  the  1st  of  October,  ^^S!'^"'' 
1H45,  all  corporeal  tenements  and  hereditaments  shall, 
as  regards  the  conveyance  of  the  immediate  freehold 
thereof,  be  deemed  to  lie  in  grant  as  well  as  in  livery. 
We  have  seen  that,  at  common  law,  corporeal  here- 
ditaments were  said  to  lie  in  livery,  as  being  trans- 
feruble  by  delivery  of  possession ;    while  uicori)oreal 
hereditaments  were  said  to  lie  in  grant,   because  a 
deed  of  grant  was  required  to  convey  them,  if  desired 
to  be  transferred  apart  from  the  possession  of  any- 
thing corporeal  (c).     Since  this  enactment,  therefore,  l-'icchnkls 
a  simple  ileeil  of  grant  has  been  sufficient  for  the  "(".^^Uc'by 
transfer  of  all  freehold  estates  in  possession,  or  corpo-  dnai  of  grant, 
real  hereditaments  (/).    And  the  method  so  intro- 
duced of  conveying  freeholds  by  deed  of  grant  has 
ever  since  superseded  all  others  in  practice. 


The  freehold  possession  or  legal  seisin  being  thus  The  estate 
tai.able  of  being  transferred  l)y  a  deed  of  grant  (gf),  j^Sed  out!* 


(c)  Stat.  4  &  5  Vitt.  c.  21,  rc- 
l»falf(l  as  olwolete  by  xtat. 
37  &  38  Met.  c.  90 ;  aiiti; 
p.  20 J. 

((/)  .Stat.  S  &  '.}  Vkt.  <•.  IU(i. 
s.  2.  This  Act  ic|>tMlccl  stat.  7  &  S 
\'ict.  <-.  70.  ss.  2,  i;t.  providing 
that  after  the  yiai  1844  froi.'h..l(l 
laud  miglit  U;  cuuvcycd  by  deed 


vithout  livory  of  seisin  or  a  prior 
lease. 

(e)  Aittf,  p.  31. 

(/)  Ante,  p.  30. 

(fjf)  See  Coixslake  v.  Hopir, 
1!KJ8,  2  C'ii.  10,  and  articles  by 
tlie  editor  in  51  Sol.  J.  478,  41)0, 
52  Sol.  J.  510,  027  ;  Candilf  v. 
FilzaimmoHS,  iDll,  1  K.  ii.  513. 
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there  is  tho  same  nocoasity  now  as  there  was  when 
ii  feoffment  or  release  was  employed,  that  tho  estate 
which  tho  purchaser  is  to  take  should  ho  marked 
out  {h).  In  deeds  executed  after  the  year  18R1,  how- 
ever, it  is  suflScient,  in  the  limitation  of  an  estate  in 
fee  simple,  to  use  tho  words  tn/ee  simple,  without  tho 
word  heirs  ;  and  in  the  limitjition  of  an  estate  in  tail, 
to  use  tho  words  in  tail,  without  the  words  Jicirs  of  tlic 
body  ;  and  in  the  limitation  of  an  estate  in  tail  male 
or  in  tail  female,  to  use  tho  words  in  tail  male  or  in 
tail  female,  as  tho  case  requires,  without  the  Avords 
heirs  male  of  the  body  or  heirs  female  of  the  body  (i). 
These  oxpressioas  were  authorised  by  the  Convey- 
ancing Act,  1881.  But  this  Act  did  not  abolish  tho 
rule,  that,  without  proper  words  of  limitation,  a  grantee 
of  land  can  only  take  a  life  osta  t<'  ( j).  It  follows,  there- 
fore, that  at  the  present  day  tho  limitation  by  deed  of 
(•sUit(>s  in  feo  or  in  tail  must  be  made,  cither  by  making 
uso  of  the  old  words  of  inheritance  or  procreation  (k), 
as  heirs,  heirs  of  the  body,  &c.,  or  elso  by  employing 
the  exact  expressions  mentioned  in  the  Act.  Thus  if 
a  man  has  purchased  an  estate  in  feo  simple,  tho 
conveyance  must  be  expressetl  to  be  made  t(j  him 
and  his  heirs,  or  to  him  in  fee  simple  ;  for  the  con- 
struction of  all  conveyances,  wills  only  excepted,  is  in 
this  respect  the  same  ;  and  a  conveyance  to  tho  pur- 
chaser simply,  without  these  words,  would  merely 
convey  to  him  an  estate  for  his  life,  as  in  the  case  of 
a  feoffment  (/).  Even  a  conveyance  to  the  purchaser 
in  fee  (without  adding  the  word  simple)  has  been  held 
to  confer  a  life  estate  only  (w).  It  should  be  noted 
that,  although  the  Land  Transfer  Act,  1897  (n),  now 
causes  estates  in  fee  simple,  to  devolve  on  the  tenant's 

(A)  Shep.  Touch.   327  ;  atUe,          (1)  Shep.  Touch.  327. 

P- 147.  (m)  Be  Ethel   d-    MiUhcU   d: 

(i)  Stat.  44  &  40  Vict.  c.  41,      Butler's   contract,    1901,    1    Ch. 

B.  61.  'J45. 

(j)  AiUe,]^.  J 12.  (h)  Stat.  bO  &  t.l  Via.  c.  lii, 

(A)  AiUe,  pp.  147,  148.  i'art  1.,  wUc,  pp.  2J),  S7. 
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death  to  his  executors  or  administrators  in  the  first 
instance  li!:^  chattels  real;  yet  it  has  not  destroyed 
the  benefits;  title  of  his  heir  in  case  of  hw  intestacy  ; 
and  there  remaias  the  same  necessity  as  there  was 
before  of  effectually  limiting  an  hereditary  estate  upon 
the  grant  of  a  fee  simple  (o).  And  it  does  not  appear 
that  the  Act  gives  any  greater  force  or  effect  than  the 
common  law  allowed  to  a  grant  of  lands  to  a  man,  his 
executors,  administrators  or  assigns ;  which  grant  con- 
ferred a  life  estate  only  (p).  In  the  case  of  a  grant 
also,  as  well  as  in  a  feoffment,  it  is  the  better  opinion 
that,  in  order  to  give  pernwnent  validity  to  the  con- 
veyance, it  is  necessary  either  that  a  consideration 
should  be  expressed  in  the  conveyance,  or  that  it 
should  be  made  to  the  use  of  tlie  purchaser  as  well  as 
irnto  him  (q) :  for  a  lease  and  release  was  formerly, 
and  a  deed  of  gr  uit  is  now,  as  much  an  estiiblished 

(o)  Ante,  pp.  147—149. 

(p)  1  Prest.  Estates,  30;  Re 
Bird's  TrvMa,  3  Ch.  D.  214.  It 
luay  periiaps  be  argued  that,  as 
the  Land  Transfer  Act,  1897,  has 
altered  the  rule  of  law  respecting 
the  devolution  of  an  estate  in  fee 
simple  and  vesta  the  same  in  the 
tenant's  personal  representatives 
on  bia  death,  the  Court  ought 
now  to  give  effect  to  words  pur- 
porting to  limit  the  estate  accord- 
ing to  the  course  preaoribed  by 
law.  But  the  law  knows  no  free- 
hold estate  passing  to  executorH, 
administrators  or  assigns,  and 
not  to  heirs.  And  it  is  submitted 
that  the  law  still  requires  that  on 
a  grant  of  lands  by  deed  an  estate 
known  to  the  law  shall  be  duly 
conferred  on  the  grantee  ;  that 
what  is  essential  to  give  an  estate 
in  fee  simple  is  still  to  express  in 
the  recognised  legal  terms  (that 
is,  by  the  words  ktira  or  tn  fee 
simfie)  an  intention  to  confer  an 
hereditary  estate ;  that  imless 
the  lands  be  so  given  to  the 
grantee's  heirs,  the  grantee  him- 
self can  take  no  estate  in  fee  ;  and 
that  devolution  to  the  personal 
representatives,      like       assign- 


W.R.P. 


ability,  is  but  an  incident  of 
such  an  estate  when  duly 
created ;  see  ante,  pp.  66 — 70, 
148.  There  is  no  doubt  what- 
ever that,  as  a  matter  of  con- 
veyancing practice,  the  proper 
way  to  confer  an  estate  in  fee 
simple  remains  the  same.  As 
we  have  seen  (ante,  p.  193), 
since  the  Conveyancing  Act  of 
1881,  fee  simple  estates  held  by 
a  sole  or  sole  surviving  trustee 
have  passed  on  his  death  to  his 
personal  representatives.  But  it 
has  always  been  admitted  that 
this  has  not  done  away  with  the 
necessity  of  limiting  lands  to 
trustees  and  their  heirs,  or  to 
them  in  fee  simple,  in  order  to 
confer  on  them  an  estate  in  fee 
simple :  1  Key  &  Elphinstone, 
Preo.  Conv.  130,  n.  (d).  432,  n. 
(e),  4th  ed. ;  Davidson's  Concise 
Precedents,  68,  136  sq.,  172, 
n.  (c),  628,  19th  ed.  j  Wolsten- 
hoime's  Conveyancing  Acts,  89, 
8th  ed. 

(q)  2  Sand.  Uses,  04—69  (77— 
84,  6th  ed.) ;  Sugd.  note  to  Gilb. 
Uses.  2.13 ;  see  ante,  pp.  ISe, 
17:1,170. 
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Conveyance 
made  unto 
and  to  thf  use 
of  the  pur- 
chast'r. 


conveyance  as  a  feoffment ;  and  the  rule  was,  before 
the  Statute  of  Uses,  that  any  conveyance,  and  not  a 
feoffment  particularly,  made  to  another  without  any 
consideration,  or  any  declaration  of  uses,  should  be 
deemed  to  be  made  to  ihe  use  of  the  party  conveying. 
In  order,  therefore,  to  avoid  any  such  construction, 
and  so  to  prevent  the  Statute  of  Uses  from  immedi- 
ately undoing  all  that  has  been  done,  it  is  usual  to 
express,  in  eveiy  conveyance,  that  the  purchaser  shall 
hold,  not  only  unto,  but  iinto  and  to  the  use  of  himself 
and  his  heirs. 


A  oonveyanro  A  convoyanco  might  also  have  boon  made  by  lease 
may  Ih"  nw.le  j^j^,^  rt'lfiis*',  rts  Well  as  by  a  feoffment,  to  one  person 
'"  "'^'*"  and  his  heirs  to  the  tise  of  some  other  persim  and  his 

heirs;    and,  in  tliis  case,  as  in  a  similar  feoffment, 
the  latter  person  took  at  once  the  whole  fee  simple,  tho 
former  servuig  only  as  an  instrument  to  enable  the 
Statute  of  Uses  to  execute  the  estate  to  him  (r).    This 
extraordmary  residt  of  the  Statute  of  Uses  is  continu- 
ally relied  on  in  modern  conveyancing ;   and  it  may 
now  be  accomplished  by  a  deed  of  grant  in  the  same 
manner  as  it  might  have  been  before  effected  by  a 
A  man  cannot  lease   and   release.    It   has   been   found   particularly 
htms^lf  alone. '"^vantageous  as  a  means  for  avoidmg  a  rule  of  law, 
that  a  man  cannot  make  any  conveyance  to  himself ; 
thus  if  it  were  wished  to  make  a  conveyance  of  lands 
from  A.,  a  person  solely  seised,  to  A.  and  B.  jointly, 
this  operation  could  not,  before  the  Statute  of  Uses, 
have  been  effected  by  less  than  two  conveyances  ;  for 
a  conveyance  from  A.  directly  to  A.  and  B.  would 
have   passed   the   whole   estate   solely   to    B.  (s).     It 
would,  therefore,  have  l>een  requisite  for  A.  to  make 


(»•)  See  ante,  p.  17(i. 

(«)  Perkins,  s.  203.  So  a  man 
cannot  make  a  valid  covenant 
with  himself  an<l  iinothcr  on  n 
joint  account ;  Faulkifr  v. 
fxnre,  2  Kx.  Sitf) ;   Mis  v.  Ken; 


1910,  1  Ch.  529;  Napier  v. 
WiUiams,  1911,  1  Ch.  361  ;  nor 
can  two  or  more  make  a  valid 
(•iivcnnnt  with  one  of  themselves  ; 
Boyce  v.  Kd'irooke,  l!K):(,  1  ("h. 
831). 
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a  convpyanco  to  a  tliird  person,  and  f«)r  such  person 
then  to  re-convey  to  A.  and  B.  jointly.    And  this  was 
the  method  actually  adopted,  under  similar  circum- 
stances, with  respect  to  leasehold  estates  and  personal 
property,  which  are  not  effected  by  the  Statute  of  Uses, 
until  an  Act  of  1859  enabled  any  person  to  assign 
leasehold  or  personal  property  to  himself  jointly  with 
another  (<) ;  but  this  Act  did  not  extend  to  freeholds. 
If  the  estate  were  freehold,  previously  to  the  year 
1882,  A.  must  have  conveyed  to  B.  and  his  heirs,  to 
the  use  of  A.  and  B.  and  their  heirs  ;    and  a  joint 
estate  in  fee  sunple  would  have  immediately  vested  in 
tliom  both.    In  conveyances  made  after  1881,  the  like 
result  may  be  obtained  without  the  aid  of  the  Statute 
of  Uses.    For  by  the  Conveyancing  Act  of  1881  (w),  But  a  man 
freehold  land  may  now  be  conveyed  by  a  person  to  vc7Solds* 
himself  jointly  wWt  anoOier  person  by  the  like  means  to. '"'"-^'f 
by  which  it  might  be  conveyed  by  liim  to  another  i^o^f/,!'' 
person.    But  this  enactment  does  not  enable  a  man 
to  make  any  conveya?  ce  to  himself  otherwise  than 
jointly  with  another  person  (x).    Suppose,  then,  a  person 
should  wish  to  convey  a  freehold  estate  to  another, 
reserving  to  himself  a  life  interest, — without  the  aid 
of  the  Statute  of  Uses  he  would  be  unable  to  accom- 
plish this  result  by  a  single  deed  (y).    But,  by  means 
of  the  statute,  ho  may  make  a  conveyance  of  the  and  may 
property  to  the  other  and  his  heirs,  to  the  use  of  himself  ^S'tohis 
(the  conveying  party)  for  his  life,  and  from  and  im-  o^""  "'«'• 
mediately  after  his  decease,  to  the  use  of  the  other 
and  his  heirs  and  assigns,  or  in  fee  simple  (z).    By 
this  means  the  conveying  party  will  at  once  become 
seised  of  an  estate  only  for  his  life,  and  after  his  decease 
an  estate  hi  fe(>  simple  will  remaui  for  the  other. 


(t)  SUt.  22  &  23  Vict.  c.  35, 
a.  21  ;  see  Wins.  Conv.  Stat.  224. 

(«)  Stat.  44  &  45  Vict.  c. 
41,   s.   .tO;     Wms.    Ci)nv.   Stnt. 

2-';j. 


(x)  See  Napier  v.  WiUiams, 
1911,  1  Ch.  361,  367. 

(y)  Perk.  ss.  704.  705 ;  Youde 
V.  Joiies,  13  M.  &  W.  fi:J4. 

(z)  See  ante,  pp.  147,  208. 


212 


OP   COBPOBEAI,   HKREDITAMBNTB. 


Furm  of  i 
grant. 


The  consideration  ol  the  form  of  a  deed  of  grant  is 
reserved  for  a  subsequent  chapter  (a).  But  it  may  bo 
a  help  to  the  student  to  turn  to  that  chapter  now, 
and  peruse  the  precedents  of  purchase  deeds  there 
given.  He  may  not  see  the  reason  for  every  expres- 
sion used  in  these  deeds  ;  but  he  will  understand  the 
gist  of  them ;  and  it  will  quicken  the  knowledge  ho 
has  already  acquired  to  see  how  a  grant  of  land  ia 
made  in  practice. 


Convcyanco 
of  lands  in 
Middlesex 
and  York- 
Bhirc. 


In  order  to  make  a  complete  and  imavoidable  con- 
veyance of  lands  situate  in  Middlesex  or  Yorkshire 
(including  the  town  and  county  of  Khigston-upon- 
HuU)  a  memorial  of  the  deed  of  conveyance  must  be 
duly  registered  in  the  coimty  register.  The  regis- 
tration of  deeds  affecting  lands  in  these  counties  was 
rendered  necessary  by  statutes  of  the  reigns  of  Anne 
and  George  II.  (fc).  These  Acts  provided  that  all 
deeds  should  be  adjudged  fraudulent  and  void  against 
any  subsequent  purchaser  or  mortgagee  for  valuable 
consideration,  unless  a  memorial  of  such  dteds  were 
duly  registered  before  the  registering  of  the  memorial 
of  the  deed  mider  which  such  subsequent  purcliaser 
or  mortgagee  should  claim  (c).  The  Courts  of  Equity, 
however,  held  that  a  purchaser  or  mortgagee*  of  land 
ill   a  register  county,    v'ho  liad  had  clear  previous 


(a)  Post,  Part  VI. 

(b)  Stot.  7  Anne,  c.  20.  for 
Middlesex ;  the  Act  does  not  ex- 
tend to  Chambers  in  Serjeants' 
Inn,  the  Inns  of  Court,  or  Inns 
of  Chancery  (s.  17),  and  has 
no  application  to  the  City  of 
London  ;  Sug.  V.  &  P.  732.  The 
Middlesex  register  was  trans- 
ferred to  the  Land  Registry 
Office  by  stat.  54  &  65  Vict.  c. 
64  ;  see  Rules  thereunder,  W.  N., 
13th  Feb.,  1892.  Stats.  2  &  3 
Anne,  c.  4  ;  6  Anne,  r.  20  (5 
Anne,  c.  18,  in  RufQiead),  for  the 
West  Riding  of  Yorkshire ;    C 


Anne,  c.  62  (6  Anne,  c.  36,  in 
Rufihead),  foB  the  East  Riding 
and  Kingston-upon-Hull ;  and 
8  Geo.  II.  0.  6,  for  the  North 
Riding.  All  the  Yorkshire  Acts 
were  repealed  and  replaced  by 
the  Yorkshire  Registries  Act, 
1884,  Stat.  47  &  48  Vict.  c.  64. 
The  Yorkshire  Acts  do  not  apply 
to  the  City  of  York.  The  deeds 
most  be  first  duly  stamped ;  stat. 
64  &  66  Vict.  0.  39,  s.  17,  re- 
placing 33  &  34  Vict.  c.  97,  s.  22. 
(c)  See  2  Wms.  V.  *.  P. 
374  »q.,  2nd  ed. 
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notico  of  a  prior  luiregistered  assurance  affocting  tlio  Notice  of 
sumo  land,  and  yet  registered  his  own  deed  before  the  u^unmcc"' 
otlior,  should  not  be  permitted  to  gain  any  priority 
over  the  persons  dainung  under  the  previous  assurance 
with  regard  to  the  equitable  estate  in  the  land  ;  but 
should  hold  the  legal  estate  which  he  acquired  by 
priority  of  registration,  as  a  trustee  for  such  other 
persons  (d).  And  this  doctrine  of  t-quity  still  prevails 
with  respect  to  land  in  ^fiddlesex.  But  with  respect 
to  land  in  Yorkshire  and  Kingston-upon-HuU,  it  is  Progcntluwof 
now  enacted  in  the  Yorkshire  Registri.-s  Act,  1884  (r),  ySS."'" 
which  has  repealed  and  replaced  the  former  Registry 
Acts  for  those  places,  that  all  assurances  (/)  affectirig 
lands  in  those  places  may  be  registered  under  the 
Act ;  and  that  all  assurances  entitled  to  be  registered 
mider  this  Act  shall  have  priority  according  to  th(> 
date  of  registration  {<j) ;  and  that  all  priorities  given 
by  this  Act  shall  have  full  effect  in  all  Courts,  except 
in  cases  of  actual  fraud,  and  all  persons  claiming 
thereimder  any  legal  or  equitable  interests,  shall  bo 
entitled  to  corresponding  priorities,  and  no  such 
person  shall  lose  any  such  priority  merely  in  conse- 
quence of  his  having  been  affected  with  actual  or  con- 
structi^e  notice,  except  in  eases  of  actual  fraud  {h). 
This  enactment  appears  to  displace  the  former  doctrine 
of  equity  with  regard  to  lands  in  Yorkshire,  thus 
rendering  registration  even  more  essential  than  before. 


{d)  See  Wms.  Conv.  Stat.  23 ; 
Le  Neve  v.  Le  Neve,  2  White  & 
Tudor,  Leading  Cases  in  Equity, 
32,  4S— 18,  6th  ed. :  187  aq., 
8th  ed. :  JtoUand  t.  Hart,  L.  R. 
6  Ch.  678  ;  anie,  p.  183. 

(e)  Stat.  47  &  48  Vict.  c.  Hi, 
as.  4,  14,  as  amended  by  stat. 
48  &  49  Vict.  c.  26,  s.  4. 

(/ )  See  Stat.  47  &  48  Vict.  c. 
54,  8.  3 ;  Rodger  t.  Uurrwon, 
1893,  1  Q.  B.  161 ;  1  Wms.  V.  & 
P.  377,  n.  (z),  446  n.  (j),  2nd  e<l. 

(9)  By  Stat.  48  &  49  Vict, 
c.  26,  s.  3,  a  caveat  in  favour  of 


any  person  may  be  registered 
with  respect  to  any  lands  in 
Yorkshire  by  any  person  claim- 
ing to  be  entitled  to  any  interest 
therein  ;  and  if,  while  the  caveat 
remains  in  force,  an  assurance 
of  the  lands  from  the  giver  of 
the  caveat  to  the  other,  bis  re- 
presentatives ov  assigns,  be  duly 
registered,  such  assurance  shaU 
have  priority  as  though  it  had 
been  registered  on  the  date  uf 
registration  of  the  caveat. 

(A)  See    BaUiaon    v.    Uobaon, 
1806,  2  Ch.  403. 
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uf  Utloia 
c'umpulsury 
un  Wile. 


C'uim'yanct'H  of  IuikIh  forming  piirt  of  tlio  gn-ul  lovi-l 
of  tlu'  fi'UH,  cuUihI  B<>dfonl  Level,  uro  ulso  n-quinul 
liiMlforU         to  bo  n'gisterc'il  in  tho  Bedford  Level  Office  (t) ;   but 
^'*'^''-  the  couHtruction  which  huH  been  put  on  the  Btutute, 

by  \/hich  Huch  rt^giHtnition  in  ivquired,  proventB  uuy 
priority  of  inten-st  from  being  gained  by  priority  of 
registration  (;'). 

J^iiitUina  By  the  Land  Transfer  Act,  1897  (A),  the  Crown 

diHtrict  where i ,.    /\   i        -      ,<  -i     i     i 

registretion     '"»*y   by  Unler  m  (.ouucil  declare,  an  respects  any 

county  or  part  of  a  county  mentioned  or  defined  in  tho 

Order,  that,  on  and  after  a  day  specified  in  tho  Order, 

registration  of  title  to  land  is  to  be  compulsory  on  sale, 

and  thereupon  a  person  shall  not,  under  any  conveyance 

on  sale  (i)  executed  on  or  after  the  day  so  specified, 

acquire  tho  legal  estate  in  any  freehold  land  in  that 

comity,  or  part  of  a  county,  imless  or  until  ho  is  regis- 

teretl  as  proprietor  of  tho  land.    Orders  in  Comicil  have 

since  been  made  imder  this  provision  with  respect  to 

the  county  and  city  of  London  (m).    When,  therefore, 

a  conveyance  on  sale  of  lands  there  situate  has  been 

or  shall  be  executed  on  or  after  the  day  on  which  tho 

Order  took  effect  with  respect  to  them,  the  same  does 

not  pass  the  legal  estate  in  such  lands  to  the  grantee 

iinless  or  until  he  is  duly  ri'gistered  as  tho  proprietor 

thereof   under   the   Land   Transfer   Acts,   1875   and 

1897  («).    ll('f,'istration  of  title  under  these  Acts  and 


(/)  St.it.  ir.Ciir.  ir.  c.  17.  s.  8. 
{})  Wlllig  V.  nroint,  iO  Sim. 
127. 
(k)  Slut.  (K»  A,  til  Vi(t.  c<.  tir., 

8.  2tl. 

(/)  Here  nifaiiiiii;  any  iiiKtni- 
iiipnt  executed  on  sido  hy  virtue 
whiTOof  there  is  conferred  or 
t  (inijJftfd  a  title  under  wliich  nn 
npplication  for  registration  as 
tirst  proprietor  of  land  may  l)e 
wade  under  the  Land  Transfer 
Act,  1875  :  Stat,  m&iil  Viet.  c. 
liO,  .t.  20  (2) ;  sec  pott,  Part  Vll. 

(«i)  Sec  W.  N.,  23rtl  July  and 
2'Jth  Oct.,  1898,  9th  Dec.   ISOlt, 


23rd  Mareh  and  21st  Di-c,  I'.Htl, 
\r,tU  Manh,  1UU2.  The  Order 
t(M)k  edeet  at  dilferi'nt  dates  from 
tlic  Ist  Jan.,  180U,  to  tho  Ist 
Nov.,  littlO,  as  t<i  Various  parts  of 
the  county  of  Ix>ndon,  and  finally 
caino  into  operation  as  to  the  city 
of  London  on  the  1st  July,  1002'; 
see  1  Wnis.  V.  &  V.  381,  n.  (rf), 
2ud  cd.  As  to  what  is  the  county 
of  London,  see  stats.  51  &  62  Vict, 
e.  41,  ss.  40,  100 ;  18  &  19  Vict, 
c.  120,  Schcd.  A.  B.  &  C. 

(II)  Stats.  38  &  39  Vict.  c.  87  j 
tJ'J  &  61  Vict.  c.  05. 
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the  ini'tiiiH  of  iM)iiv«'yiii({  ivgistort'd  luiul  tin*  (<xpluL««Hl  in 
u  HuliSf(iiU'nt  i»urt  of  Ihln  Ixxik  («).  Tho  uhovo  Htiitcil 
provision  of  tlu»  Act  of  1H97  (1(H'h  not  uppcur  t»i  iiili'ct 
uny  «)thi'r  con\  t-yttnct'  of  liindw  situato  iii  tho  district,  to 
which  thu  Orih'r  uitplifS,  than  a  convcyanci^  on  mh  (p), 
or  in  tho  cH«o  of  a  sale  to  prevent  tlic  ('(juitalilo  cHtatc 
in  tho  lands  sold  from  pasKui^  to  th«<  pureliaw-r  ((/). 
Lands  situate  withui  tho  jurisdiction  of  th<'  Middl<'s«'X 
lU'Ristry  (r)  bt'conie  exempt  from  such  jurisdiction  on 
being  registered  under  the  Land  Transfer  Acts,  1B75 
and  161)7,  and  no  document  rekting  to  auch  lands  and 
executed  after  such  registration  need  bo  registea'd  in 
tho  comity  register  (s). 

A  leaso  and  release  was  said  to  bo  an  uuiocent  l/uac  uml 
conveyance  ;  for  when,  by  means  of  the  lease  and  the  [jju^ut'cou- 
Statute  of  Uses,  the  purchaser  had  once  been  put  into  vi.y»nw. 
possession,  he  obtained  the  fee  shnplo  by  the  release  ; 
and  a  release  never  operates  by  wrong,  us  a  feotTment 
occasionally  did  (Of  but  simply  passes  that  which  may 
lawfully  and  rightly  be  conveyed  (m).    Ihe  same  rule  So  a  grjuit. 
is  applicable  to  a  deed  of  grant  {v).    Thus,  if  a  ti-nunt 
merely  for  his  own  life  should,  by  a  lease  and  release, 
or  by  a  grant,  purport  to  convey  to  another  an  estate  in 
fee  siujple,  his  own  life  interest  only  would  pass,  and 
II  •  injury  would  be  done  to  the  reversioner.    The  word 
runt  is  the  proper  and  technical  term  to  be  employed  Wotdgrani. 


{(>)  /'<M<,  Part  VII. 

(/))  S:ile  is  tlu)  CKiiVfyancf  nf 
liiiuJn  or  othtT  propTty  in  con- 
xidi-ratiun  ul  tlio  ]Ntyini>ut  f  u 
jirice  in  niom-y.  A  convi-yancu 
of  iiinds  by  wrty  of  oxchango, 
imrtitiun,  fitniiiy  settlement, 
voluntary  gift,  or  mortgage  is 
'lot  a  conveyance  on  sale.  See 
(  /"lis  V.  Vommiationtra  of  Inland 
Hit  >'»..  18^-  i  Q.  B.  778,  783  ; 
P«».  ..  C«r»  Co.,  Ltd.,  1900,  1 
'V  aM,  514;  M'Queen  v. 
fmlMr.  !  1  Vea.  407  ;  ante. 
\  K;       119,  14:l,  159;   poat. 


(<l)  Anlr,i>.  187. 

(/•)  Sio  anif,  )).  il.'t,  n.  (< ). 
KtntU  taken  in  ISKSfrom  Middle- 
wx  to  make  up  the  county  of 
l/ihdon  remnined  sultject  ti.  tliiH 
jurisdiction  ;  nee  stut.  51  &  52 
Vict.  c.  41,  H.  Wi;  ante,  p.  211, 
n.  (m). 

(«)  Stat.  38  &  39  Vi>i.  c.  87. 
H.  127  ;  64  &  55  Vict.  c.  M,  First 
Scheti.  §  14 :  Lnnd  Transfer 
Rules,  1908,  r.  48. 

(0  Ante,  p.  149. 

(ii)  Litt.  8.  GOO. 

(fj  Litt.  08.  Old,  1)17. 
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Convin-uiHi! 
Ill  frwni>KU 
(■till  u  {»riii.il 
uiuttcr. 


I'Vyltuirlit. 


r>\  iiirniit 

lau(i». 


ill  H  (Irc.l  of  grtwit  (op),  but  itx  oiuployiiu'iit  u  not 
uhsolutoly  iH>ce88ury  ;  for  it  has  bof>n  hold  that  other 
wonlu  indicating  an  int(>ntion  to  grant  will  answer  the 
liur|H)Bo  (y).  And  by  tho  Conveyancing  Act,  1881  (z), 
it  is  declared  that  the  use  of  the  word  grant  in  not 
iiecessarj'  in  order  to  convey  teneuionts  or  heredita- 
ments, coqH)real  or  uicorporeal. 

It  will  be  seen  then  that  the  conv.  yaiice  of  a  freehold 
I'stato  at  law  is  still  a  formal  matter  :  though  tin-  chief 
requisite  in  thin  respeet  is  now  a  tleed.  and  not  deliv»  n- 
of  possession,  as  was  the  case  at  common  law  (o).  N(.'r 
will  an  informal  expressi«)ii  uf  intention  ever  suffice  to 
transfer  a  l.gil  estate  of  freehidd  (6).  Since  it  was 
enacted  in  1845  that  corporeal  h(>reditaments  should 
lie  in  grant  as  widl  as  in  liver}-,  it  has  b*>en  the  regular 
practice  to  convey  freeholds  by  deed  of  grant  (c).  It 
should  be  noteil,  however,  that  other  methods  of  con- 
veyance may  still  be  employed,  thou^h  in  practice  th»y 
seldom  are.  Ihus  a  feoHment  with  livery-  of  seisin 
may  still  be  made.  Tmt  as  a  feoffment  must  now  be 
ividenced  by  deed,  unless  made  hy  an  infant  under  u 
custom  (d),  it  wouKl  only  give  extra  trouble,  to  use  it. 
A  feotlmont  by  an  iiifiMit  luuler  thf  custom  of  gavel- 
kind (e)  is  peihupf  the  only  case  in  which  this  mode 
of  assurance  is  now  used  in  practice.  In  this  case  tho 
freehold  may  be  convt-yed  withoet  deed  ;  but  the  feoff- 
ment must  be  put  into  writing  and  signed  by  the  infant 
to  satisfy  the  Statute  of  Frauds  (/)  ;  and  formal  livery- 
of  seisin  must  be  made  by  the  uifant  in  person  ((/).     So 


U)  Shop.  Touch.  22tf. 

[y]  ^sTwit  V.  Pincke,  5  T.  K. 
124  ;  UimijtraUm  v.  Uanbunj,  5 
H.  &  (.'.  101. 

(z)  Stut.  U  &  45  Vict.  0.  41, 
s.  4'J. 

(u)  Antt,  p.  Uti. 

(b)  Anlr,   i>.    14.J.     As   to   tliu 

may   have   iu   iMiuity,   !«.■«  rt/i<f. 


pp.  ISO,  190. 

(c)  l>avids<>n,  Prec.  Cout.  vol. 
li.,  purt  i.,  p.  170,  4th  ed. 

(a)  Ante,  p.  loT. 

(e)  ArUe,  p  5». 

(f)  AiU€,y.  157. 

('J)  DaviUituti,  Ptvf.  <  onv.  vol. 
II.,  part  1.,  pp.  177.  iM,  4tli  cd. 
CS.X'  A'e  Mmskdl  ami  ijoiiijincii^ 
CoiUrucI,  IS'JO,  -'  Ch.  025. 
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■il' 


all  cstiilc  ill  frc  siiniiK    i,        i,.    ( 


iiii\< 


tnd 


ilulv 


•I 


.1  by  'I. 
lo  til.    -\ 


if  I- 


iirHiiunt  1< 

of  Honry  Vlll.  nlrt'iidy  iiMTitioncd  {h).    IJiit  this  as'^ur- 
unce  is  now  liurdly  evt-r  Mui»l(»y(;d  (t) :   though  it  has 
the  Bdvantug«'  that  an  office  copy  of  the  inrolmcnt  of  a 
hargain  and  Kalo  in  an  grKul  cvidoncc  aH  th«>  original 
(U'od  (fc).     When  u  bargain  and  Balo  is  cniphn-fd,  the 
whole  legal  estate  in  fee  sinipl.    passes,  as  we  have 
seen  {[),  by  means  of  the  Statute  of  Uses, — the  bargainor 
l»ecoming  seisi-d  to  the  use  of  the  l»argainei'  and  hi-; 
heirs.    A  bargain  and  sale,  therefore,  cannot,  like  a  I'uruMin  <iii<l 
lease  and  release,  '»i  a  grant,  Iw  made  to  one  person  to  ^''"i"*,""''^'*" 
th(i  use  of  another  ;  for,  the  whole  force  of  th<;  Statute  iicrM»n  to 
of  Uses  is  already  exhausted  in  transferring  the  l<"gal  anothc*-." 
<statc  in  fee  simple  to  the  bargainee  ;  so  that  the  iisr 
declared  would  be  a  use  upon  a  use,  void  at  law,  though 
valid  in  equity  (»»).     Similar  to  u  bargain  and  sale  is 
another  method  <»f    ct/iivryance  occasionally,  thoii;.'h 
vi-ry  raroly  employed,  namely,  a  covervmt  to  stand  seised  fov  ii,iiit  to 
of  land  to  the  use  of  another,  in  consideration  of  Idood  ' 
or  marriage.     Thi-<  is  als(»  an  assurance  by  means  of 
the  Statute  of  Uses  ;    for  when  such  a  covenant  is 
made,  the  legal  estate  in  the  land  passis  at  once  ti> 
the  covenantee  under  the  Statute.    No  inrolment  of 
the  deed  of  covenant  is  necessarj' ;    for  the  statute 
requiring  the  inrolment  of  bargains  and  sales  extends 
only  to  bargains  for  valuable  consideration,  which  the 
consideration  of  relationship  by  blood  or  marriage  is 


Htulld  t^<•'*■ll. 


[k)  Ante,  p.  2U4.  In  s<jine 
cities  and  boroughs  the  inrol- 
ment of  bargains  and  sales  is 
made  by  the  mayors  or  other 
i.fficeni :  stat.  27  Hen.  VIII.  c. 
10  .4.2.  Of  lands  in  the  counties 
uf  Lancaster  or  Durham  it  may 
be  made  in  the  I^im-aster  or 
Durham  Court  of  Chancery:  stat. 
5  Eliz.  c.  26,  which  also  per- 
mitt<Hl  inrolment  in  the  palatine 
courts  of  Chetstcr,  until  they 
ibolishrd   by 


the  old  Yorkshire  Registry  Acts, 
inrolment  might  be  made  in  the 
county  registers  :  5  &  tt  Anne, 
c.  18,  t.  1  ;  6  Anne,  c.  3o,  ss.  10, 
17,  34;  8  Geo.  II.  c.  6,  s.  21  ; 
but  no  similar  provisions  are  con- 
tained in  the  Yorkshire  Regis- 
tric^<  Act,  1884. 

(»')  Davidson,  I'rec.  Con  v.  vol. 
ii.,  part  i.,  p.  179,  4th  ed. 

{k)  Stat.  lU  Anne,  c.  28  (c.  IS 
in  KufDieodl.  s.  3. 

(/)  Anit,  pp.  2U3.  204,  &  u.  (u). 


I 


and    1  Will.  1\'.  c.  70.      Under  (m)  Ante,  pp.  17<J-181 
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not  (n).  Tliis  is  perhaps  the  only  instunco  in  whicli 
such  u  consideration  is  of  any  effect  in  law.  And 
it  may  bo  noted  that  a  deed,  in  which  such  a  considera- 
tion is  expressed,  may  take  effect  as  a  covenant  to  stand 
seised,  though  it  be  in  the  form  of  a  grant  or  other 

isduaHc.  assurance  (o).  Again,  a  release  is  still  an  appropriate 
method  of  conveying  an  estate  from  a  freeholder  to 
uny  one,  ^:\o  with  his  privity  is  in  actual  possession 
of  the  land,  either  by  entry  or  under  the  Statute  of 

t'oufirmation.  Uses  (p).  And  a  confinnation  by  the  rightful  owner 
of  land  to  any  one,  who  is  actually  possessed  of  it,  has 
the  same  effect  as  of  old  (g).  But,  as  has  been  ex- 
plained, these  are  properly  cases  of  the  conveyance  of 
incorporeal  hereditaments,  which  always  lay  in  grant  (r). 
So  that  a  deed  expressed  in  terms  of  grant  might  always 
take  effect  as  a  release  or  confirmation  (*•)•  Of  course, 
now  that  corporeal  hereditaments  lie  in  grant  as  well 
as  incorporeal,  it  would  be  purely  superfluous  to  gam 
possession  under  a  lease,  or  to  make  an  entry,  for  the 
mere  purpose  of  receiving  a  release  or  confirmation  from 

JiAuLaugc.  tho  freeholder  in  fee.  An  exchange  of  lands  {t)  is  now 
carried  out  by  deed  of  grant  (u),  or  else  by  order  of  the 
Board  of  Agriculture  and  Fisheries  operating  under 
the  Inclosure  Acts  in  the  same  manner  as  an  order  for 

Surrender,  partition  (x).  As  we  have  seen,  the  surrender  of  any 
estate  (not  being  copyliold  or  customary)  must  now  be 
made  ))y  deed,  except  in  the  case  of  a  surrender  by 
operation  of  biw  (y). 

<'<mvvyaii(e  In  addition  to  all  tlicsc  methods  of  conveyance,  by 

uiiilcrpowois.  ^.jij^jj  jjj^,  j^.j^j,j.  ^j£  ;,ii^.jm(i,„i  inciilent  to  an  cstute  hi 


(n)  An  inU'ndi-d  innrriago  Ik  a 
viiliiable  conHidt'ratiuu,  but  not 
the  mere  fact  of  relationship  by 
nianiage. 

(o)  See  Doe  d.  DanieUv.  Wood- 
fojfe,  10  M.  &  W.  608 ;  Doe.  d. 
Slarhng  v.  Prince,  15  Jur.  632  ; 
Prest.  Abst.  i.  70—72,  iii.  121, 
122,  187 ;  Williams  on  Seisin, 
145. 


(p)  Anlf,  pp.  KM),  202. 
(q)  Ante,  p.  IW. 
(r)  AnU,  pp.  169,  202. 
(3)  Litt.  8. 631 ;  Co.  Litt.  301  b. 
(0  Ante,  p.  160. 
(u)  1  Key  &  Elphintitonc,  Free. 
Con.  700  sq.,  4th  ed. 
(*)  Ante,  p.  143. 
iy)  Ante,  p.  100  &  n.  (c). 
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Itirnl  may  bo  uxorcist'd  {z),  an  t'stati'  of  frcoliokl  luuy  bo 
couvcyi'tl  Ijy  tho  oxercisc  of  a  power  of  appointment  or 
of  a  statutory  powi'r.  Mention  hai5  already  been  mado 
of  conveyance  under  powers  («),  and  more  will  bo  said 
on  this  subject  in  a  future  chapter  {b).  There  are  also 
various  statutory  methods  of  convoying  lands  regis- 
tered under  the  Land  Transfer  Acts,  1875  and  1897 ; 
and  these  demand  notice,  now  that  registration  has 
been  made  compulsory  in  the  Metropolis  (c) ;  but  they 
are  reserved  for  subsequent  consideration  (J).  The 
student,  indeed,  can  never  be  too  careful  to  avoid  sup- 
posing that,  when  he  has  read  u  chapter  of  the  present, 
or  any  other  elementary  work,  he  is  therefore  uc- 
quahited  with  all  that  is  to  be  known  on  tho  subject. 
To  place  hun  in  a  position  to  comprehend  more  is  all 
that  can  be  attempted  in  a  first  book. 


(;)  A}Ue,  pp.  68—74,  147,  1 48. 

{a)  Antt,]^.  119. 

(6)  PoH,  I'lrt.  II,  Oi.  iii. 


(c)  AiUe,  p.  214. 
id)  Font,  Part  VI  f. 
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CHAPTER  IX. 


Sui'C'ussion 
after  death  to 
freeholds. 


l*uid  Tiuiieifcr 
Alt,  1 897. 


DcTolution  of 
real  estate  to 
the  exccutoiB 
or  adminis- 
trator. 


OF   THE   DESCENT    OF   AN    ESTATE   IN   FEE   SIMPLE. 

Having  examined  the  means  of  conveying  a  freehold 
estate  between  living  persons,  we  will  now  proceed  to 
consider  the  subject  of  succession  after  death.  This 
can,  of  course,  only  take  place  in  the  case  of  a  freehold 
estate  in  fee  or  in  tail.  Succession  to  a  freehold  in  feo 
may  be  upon  intestacy  or  under  a  will :  but  the  succes- 
sion to  an  estate  tail  caimot  be  affected  by  the  tenant's 
will,  as  we  have  seen  (a).  At  the  present  day,  it  is 
perhaps  exceptional  for  a  man  to  become  entitled  to  u 
freehold  in  fee,  as  heir,  upon  the  death  of  a  former 
tenant  intestate  (6).  But  as  this  is  a  more  anci(>iit 
method  of  acquirmg  title  than  to  take  lands  by  devise 
under  the  tenant's  last  will,  we  will  investigate  thi*  law 
of  succession  upon  intestacy  before  examining  that  of 
conveyance  by  will.  In  the  first  place,  however,  we 
must  advert  to  the  btatute  already  noticed  (c),  wlierel)y 
the  title  of  an  heir  or  a  devisee,  though  not  destroyed, 
is  in  effect  postponed  to  the  mterest  in  a  man's  real 
estate  thereby  given  to  his  executors  or  administrator 
on  his  death. 


LandTransfer       By  the  Land  Transfer  Act,  1897  (d),  "  where  real 

Act   1897  .  '  \  /' 

'  ■  estate  is  vested  in  any  person  without  a  right  in  any 
other  person  to  take  by  survivorship  (e),  it  shall  on  his 
death,  notwithstanding  any  testamentary  disposition, 
tlevolve  to  and  become  vested  in  his  personal  representa- 
tives or  representative  from  tune  to  tune  as  if  it  were  a 
chattel  real  vesthig  in  them  or  him."     This  enactment 


(a)  Atiie,  p.  107. 
{h)  Sec  ante,  p.  87. 
(c)  Attie,  pp.  29,  57,  75,  85,  80, 
110,  133,  139,  187,  191,  209. 


(rf)  Stat.  GO  &  01  Viut.  c.  05, 
b.  I  (1). 
(e)  Seo  ante,  p.  138. 
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applies  only  in  cases  of  death  after  the  year  1897  (/). 
This  Act  appears  to  apply  to  real  estate  so  vesting  in  the 
personal  representatives  all  the  rules  of  law  relating  to 
chattels  real  vesting  in  them  at  common  law  ;  and  it 
gives  them  the  same  powers,  rights,  duties,  and  liabili- 
ties in  respect  of  the  deceased  person's  real  estate  as 
they  have  by  law  with  regard  to  his  chattels  real,  save 
that  it  prohibits  some  or  one  only  of  several  joint 
personal  representatives  from  selling  or  transferring 
real  estate  without  the  authority  of  the  Court  (g). 
This  prohibition  has,  however,  been  confined  by  the 
Conveyancing  Act,  1911,  to  the  executors  who  prove 
the  will  (7i).  The  Act  of  1897  makes  real  estate  liable  to 
be  administered  for  payment  of  the  deceased  person's 
funeral  and  testamentary  or  administration  expenses 
and  debts  (t)  in  the  same  manner  as  personal  estate, 
but  without  altering  the  order  in  which  realty  and 
personalty  were  previously  applicable  for  such  pur- 
poses (j),  or  the  liability  of  real  estate  to  be  charged 
with  the  payment  of  legacies  (fc).  And  it  provides 
that  subject  to  these  powers,  rights,  duties  and  liabili- 
ties, the  personal  representatives  shall  hold  the  real 
estate  as  trustees  for  the  persons  by  law  beneficially 
entitled  thereto,  and  those  persons  shall  have  the  same 
power  of  requiring  a  transfer  of  real  estate  as  persons 
beneficially  entitled  to  personal  estate  have  of  requiring 
a  transfer  of  such  personal  estate  (i).  To  enable  the 
student  to  understand  these  enactments,  some  further 
account  must  be  given  of  an  executor's  or  adminis- 
trator's position  with  regard  to  personalty. 


(/)  Sects.  1(2),  25. 

(g)  Sect.  2  (2). 

(A)  Stat.  1  ft  2  G«o.  V.  c.  37. 
s.  12  ;  see  post,  pp.  226,  226. 

(t)  See  ante,  pp.  29,  82,  and 
post,  Ch.  zi. 

(i)  Be  Jones,  1902,  1  Ch.  92. 
See  post,  Ch.  xi. 

(it)  SUt.  60  &  61  Vict.  c.  or,, 
s.  2  (3).    Pecuniary  legacies  are 


primarily  payable  out  of  person- 
alty, and  are  not  payable  out  of 
real  estate,  unless  the  testator 
has  expressly  or  impUedly 
charged  his  real  estate  with  the 
payment  of  his  legacies  ;  2  Jarm. 
Wills,  1998—2006,  6th  ed. ;  Se 
Baioden,  1894,  1  Ch.  693;  Re 
Boards,  1895,  I  Cb.  499. 
(I)  Sect.  2(1). 
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Pcnmnal  re-  A  dead  man's  personal  representatives  are  his 
prpwntatives.  pxecutors  or  administrators  (w),  for  they  represent  his 
persona  in  law  for  the  purpose  of  suing  or  being  sued 
on  liabilities  incurred  to  or  by  him  in  his  lifetime  (n). 
Executors,  as  we  have  seen  (o),  are  the  persons  ap- 
pointed by  a  testator  to  carry  out  his  will :  an  adminis- 
trator is  the  person  appointed,  formerly  by  the 
ordinary,  afterwards  by  the  Court  of  Probate,  and  now 
l)y  the  High  Court  of  Justice,  to  administer  the  personal 
ctTects  of  a  person  who  has  died  intestate  (p).  Executors 
and  aihninistrators  are  alike  in  this,  that  the  whole  of 
tlie  doad  man's  personal  estate,  including  his  chattels 
real,  vests  absolutely  in  them  at  law,  as  to  executors, 
immediately  upon  the  testator's  death,  as  to  an  ad  minis- 
Irator  upon  his  appointment  (g) ;  and  that  their  duty 
is  to  apply  the  property  so  vested  in  them  in  payment 
of  the  deceased  person's  funeral  and  testamentary 
or  administration  expenses  and  debts,  and  then  to 
dispose  of  the  surplus  according  to  the  directions  of 
the  will,  if  a  will  were  left,  or  if  not,  according  to  the 
Statutes  of  Distribution  (r).  For  the  purpose  of  raising 
triitor's'ixrwer  money  to  pay  debts,  expeases  and  pecuniary  legacies, 
of  ili»i)ositioii.  jin  executor  in  empowered  by  law  to  sell  or  mortgage  all 
or  any  part  of  the  dead  man's  chattels ;  and  an  adminis- 
trator has  the  same  power  for  the  like  purposes.  But 
no  purchaser  or  mortgagee  from  an  executor  or  adminis- 
tiator  at  any  time  after  the  death  is  bound  to  inquire 
whether  any  debts  remain  unpaid,  o*-  for  Avhat  purpose 
the  sale  is  made,  or  concerning  th-  plication  of  the 
money  rai>i(l  ;   for  it  is  presumed,    ,i  the  absence  of 


Executor's 
or  adminia 


(/»)  Stat.  60  &  61  Vict.  c.  66, 
6.  24  (2). 

(rt)  Wms.  Exors.  i.  785—789, 
ii.  1129,  1721  sg.,  7th  ed. ;  i.  604 
—ma,  890,  ii.  1346,  10th  ed.  ;  2 
Jarm.  Wills,  1612, 6th  ed. ;  Wms. 
Pers.  Prop.  31  &  a.  (r),  17th  ed.  ; 
and  see  Re  Parker's  Trusls,  1S94, 
1  Ch.  707.  --M,  722  ;   Re  Cohen's 


Executors  <&  London  County 
Council,  1902, 1  Ch.  187. 

(o)  Ante,  pp.  20,  21,  ft  n.  (m). 

(p)  Wms.  Pers.  Prop.  483,  616 
—518,  17th  ed. 

(?)  Ibid.  483,  618. 

(r)  Ante,  pp.  21,  29,  n.  (n); 
Wins.  Pits,  Prol).  i'Xi  «/..  518  •.r/., 
17th  ed. 
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evidence  to  the  contrary  (s),  that  the  executor  or  ad- 
ministrator is  acting  in  the  proper  discharge  of  liis 
office,  and  his  receipt  alone  is  a  good  discharge  {t). 

Every  will  of  personalty  is  required  to  be  proved  in 
the  High  Court  of  Justice,  which  in  1875  succeeded 
to  the  jurisdiction  in  this  respect  exercwed,  formerly  by 
the  Ecclesiastical  Courts,  and  after  1857  by  the  Court 
of  Probate  (u) ;  and  the  copy  of  the  will  delivered  to 
the  executor  by  the  Court  (called  the  probate  copy  or 
the  probate  (m))  is  the  only  legal  evidence  of  his  right  to 
intermeddle  with  the  estate.  But  an  executor  derives 
his  title  from  the  will,  not  from  the  probate  thereof  :  the 
))ersonrtl  estate  passes  to  him  directly,  immediately  «)n 
the  testator's  death,  and  he  can  perform  any  ordinary 
act  (>f  administration,  such  as  selling  any  part  of  the 
ellects,  before  pr()J)ate  («').  An  administrator's  title  is 
derived  solely  from  the  grant  of  administration  made 
to  him  by  the  Court,  before  which  he  has  no  legal 
interest  whatever  in  the  intestate's  property  (x) :  but 
after  tlm  grant  has  been  made,  his  title  to  the  intes- 
tate's personal  and  real  estate  relates  back  to  the  day 
of  the  death  (y).  The  proper  evidence  of  his  title  is 
the  letters  of  administration  by  which  the  grant  is 
made  («).  One  appointed  executor  is  n  -t  obliged  to 
accept  office  :  he  may  renounce  probate,  hat  is,  signify 
to  the  Court  his  refusal  to  act,  and  thereupon  his  rights 
in  respect  of  the  executorship  will  wholly  cease  (z). 
Wiere  a  testator  appoints  more  executors  than  one, 
each  of  them  has  an  equal  and  entire  interest  in  and 

(»)  See  Re  YenelVs  Contract, 
1903,  1  Ch.  65. 

(t)  Wms.  Exors.  ii.  932,  7th 
ed. ;  i.  700, 10th  ed. ;  Wms.  Pers. 
Prop.  494,  618,  17th  ed. ;  Jie 
Wktatkr.  35  Ch.  D.  501  ;  Jie 
Venn  «fc  Furze's  Contract,  1894, 
2  Ch.  101  ;  cf.  Attenborough  v. 
Holomcm,  1913,  A.  C.  76. 

(»)  Ante,  pp.  21,  n.  (»t),  KiS. 

(v)  The  original  will  is  de- 
posited in  Court, 
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Probate  of  a 
wUI. 


Exeeii  tor's 
title  derircd 
from  thu 
will. 


Adminis- 
trator'H  fronj 
the  grant. 


T.etters  of 
administra- 
tion. 

Renunciation 
of  probate. 


Joint 
executors. 


(w)  I  Wms.  Exors.  293,  302, 
629,  7th  ed. ;  214,  220,  467, 10th 
ed. ;  Wms.  Pers.  Prop.  483,  489, 
17th  ed. 

(z)  I  Wms.  Exors.  404,  630, 
7th  ed.  :  315,  468,  10th  ed. ; 
Wms.  Pers.  Prop.  51fJ— 618, 
17th  ed. 

(</)  *e  Pryse,  1904,  P.  301,  .305. 

(?)  Wmt-  Pers.  Prop.  471, 
17th  ed. 


224 


op  C'OnPORRAI,  nRREDITAMRNTS. 


Survivorship 
and  devolu- 
tion of 
executor's 
oflloe. 


Adniinix- 
trator'rt  ottico 
not  tntn^- 
ini!isibl<-. 


Executors* 
assent  to 
Bpeoifio 
bequest  of  a 
chj-ttel. 


power  over  the  whole  personal  estate  devolving  upon 
them,  and  can  therefore  make  a  valid  disposition  of  the 
same  vrithout  the  concurrence  of  the  others  (a).  And 
one  of  several  administrators  appears  to  have  the  same 
power ;  though  joint  administrators  are  very  rarely 
appointed  (b).  Wliere  one  of  several  executors  dies, 
the  oftice  survives  to  those  who  remain  (c) ;  hut  on  tlu> 
death  of  a  sole  or  last  surviving  executor,  having  proved 
the  will  but  not  completely  administered  the  estate  and 
leaving  an  executor,  that  executor  becomes  ipso  jaclo 
the  executor  of  the  original  testator,  and  has  the  same 
interest  in  and  powers  over  the  original  testator's 
chattels  as  his  own  testator  had  {d).  But  the  office 
of  administrator  is  not  so  transmissible.  If  an  ad- 
ministrator die  before  his  office  is  discharged,  a  new 
administrator  (called  an  administrator  de  bonis  non 
adminislratis  or  shortly  de  bonis  non)  must  be  appointed 
by  the  Court ;  and  such  an  administrator  nmst  also  bt^ 
appointed  if  an  executor  die  intestate  leaving  the  estate 
unadmiiiistered.  Also  if  a  testator  omit  to  appoint 
executors,  or  all  his  executors  die  before  him  or 
renounce  probate,  an  administrator  cum  testanwnlo 
annexo  must  be  appointed  to  act  (c).  Where  any  chattel, 
personal  or  leal,  is  specifically  bequeath(>d  by  will  to  any 
person,  it  passes  nevertheless  to  the  executor  on  the 
testator's  death  and  w  alienable  by  him  equallj-  with 
the  rest  of  the  testator's  personalty  (/ ),  and  does  not 
vest  in  the  legatee  until  the  executor  has  signified  his 
assent  to  the  bequest ;  and  this  assent  must  not  be 
given  until  the  executor  is  satisfied  that  he  has  sufficient 
to  pay  the  debts  and  expenses  without  having  recourse 

(a)  Simpson  v.    Outteridge,    1       17th  ed. 


Madd.  609;  Wms.  Ezors.  911, 
946  »q.,  7th  ed.  ;  684,  715  sq., 
10th  ed. ;  Wins.  Pers.  Prop.  486, 
17th  ed. 

(6)  2  Wms.  Exors.  950,  7tli 
<<l,  ;  72<X  10th  .-d,  ;  Wins.  Porn. 
Prop.  517,  17th  »d. 

(c)  Wnw.     Pers.     Pn.p.    487, 


(<;)  1  Wms.  Exors.  254,  255, 
276,  282.  915,  7th  ed. ;  180,  181, 
198,  204,  687,  10th  ed.  ;  Wms. 
Pers.  Prop.  486,  487,  17th  ed. 

(e)  1  Wms.  Exors.  401  sq.,  7tli 
<<1.  ;  VM  .iq.,  10th  ed.  ;  WmH. 
Pers.  Prop.  521,  .'>22,  17th  ed. 

(/)  Ante,  p.  222. 


i 
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to  the  proporty  so  bt-qutiithcd  («/).  When  this  assont 
is  given,  the  property  bequeathed  vests  at  onco  in  the 
h^gatee  at  law  without  any  further  formality  (h).  Beforo 
snch  assent  is  given,  the  specific  legatee,  though  ho  has 
no  interest  at  all,  not  even  a  right  to  sue,  at  law,  has  a 
right  to  sue  in  equity  for  the  due  a<l ministration  of 
the  estate,  so  that  the  chattels  specifically  bequeathed 
shall  be  secured  to  him ;  und  he  has  a  corresponding 
equitable  interest  (i)  therein,  of  which  he  can  dispose 
(subject  of  course  to  the  liability  to  the  test^itor's 
debts),  and  which  will  devolve  upon  his  personal  repre- 
sentatives in  the  event  of  his  death  after  the  testator 
but  before  the  executor  has  signified  his  assent  (j). 
And  pecuniary  or  residuary  legatees  and  the  persons 
entitled  to  the  effects  of  an  intestate  under  tlie  Statutes 
of  Distribution  (k)  have  similar  equitable  interests  in 
their  legacies  or  shares  before  the  same  are  actually 
paid  or  distributed  to  them  (/). 

Under  the  Land  Transfer  Act,  1897  (/»),  then,  a  Effect  of  ilu> 
man's  real  estate,  includuig  his  legal  and  equitabb' \';""Vs!i^"''^''' 
estates  in  fee  simple  (n)  or  pur  autre  vie  (o),  vests  after 
his  death  in  his  executors  or  administrator  in  the 
same  manner  as  a  chattel  real  {p) ;   and  Im  pi-rsonal 
representatives  have  the  same  power  to  dispose  thereof 
as  they  have  over  chattels  real  vesting  in  them  (q), 
save  that  some  or  one  only  of  several  joint  personal 
representatives,  who  prove  the  will,  may  not  sell  or 
transfer  real  estate  without  the  authority  of  the  Court. 
Where  a  testator  appoints  several  executors,  his  real  Real  estate 
estate  vests  in  all  of  them  immediately  on  his  death  (r).  '^^^  '>  "" 

"  ^  '   named 

(i)  Ante,  p.  21.  esecutors. 

(Z)  Wms.  Pars.  Prop.  496,  511 
— 5U,  520,  531,  17th  cd. 

(m)  Ante,  p.  220. 

(»)  Ante,  pp.  87,  185.  As  to 
e.'itates  tail,  see  ante,  p.  1 1 1. 

(o)  Ante,  p.  131. 

(p)  Ante,  pp.  20,  21,  2:.'!. 

iq)  Ante,  p.  222. 

(f)  See  llfwmn  v.  Shelley, 
W.U.I'.  15 


{g)  Wms.  Pers.  Prop.  484. 
17th  ed. 

(A)  Re  Cidverhouse,  1896,  2 
Ch.  261. 

(i)  Ante,  p.  182. 

(j)  VVentworth,  Exors.  6«— 
"0;  2  Wms.  Exors.  1372,  7tli 
«!. ;  HOI,  10th  ed.;  Wms.  Pfft;. 
Prop.  30,  484,  490,  511— .1 1 4, 
17th  ed. 
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Power  of  the 
proving 
executor!* 
to  itell  or 
trannfer  it. 


Rennneintion 
of  prolNitc 
l»y  one  of 
wveral 
<'Xf<ntors, 


Nature  of  the 
heir's  or 
ik'visee'»  title. 


It  was  hold,  thort'foro,  under  this  Act,  that  if  thoro  wore 
thri'o  fxccutors  and  ono  of  them  did  not  prove  tho 
will  and  did  not  renounce  prohate  («),  the  other  two 
could  not  dispose  of  the  real  estate  without  the  con- 
currence of  the  third  (/).  In  this  respect,  however,  the 
law  has  heen  altered  by  the  Conveyancing  Act,  1911  (u), 
which  enables  any  executor  or  executors,  to  whom 
probate  of  a  will  has  been  granted,  to  make  a  valid 
sale,  transfer  or  disposition  of  the  testator's  real  estate 
without  the  authority  of  the  court  and  without  the 
concurrence  of  any  other  person  named  as  executor,  who 
has  not  proved  the  will,  but  to  whom  power  to  prove 
ha.s  been  reserved  («).  Renunciation  of  probate  by 
one  appointed  executor  is  equivalent  to  a  disclaimer 
of  any  interest  conferred  by  the  appointment  in  tho 
testator's  estate,  real  or  personal  (w) ;  and  if  one 
named  executor  in  a  will  renounces  probate,  his  con- 
purrenett  in  any  disposition  of  the  testator's  real  estate 
cannot  bo  required.  Subject  to  tho  interest  and  powers 
so  given  to  the  dead  man's  personal  representatives  and 
the  liability  of  tho  real  estate  to  be  disposed  of  to 
satisfy  his  debts  and  testamentary  or  administration 
expenses,  tho  title  of  his  heir  or  devisee  remains.  But 
the  nature  of  that  title  is  changed.  No  longer  does  an 
estate  in  fee  sinqde  vest  at  law  in  the  heir  or  devisee 


li)I3,  2  Ch.  384,  deciding  that  a 
Adininistra-  grant  of  ndminiMtration  obtained 
t  ion  granted  honii  fide,  in  ignorance  of  a  will 
in  ignnrtini'C  appointing  executor:*  is  void  ab 
of  a  will.  initio,  and  any  sale  of  the  dead 

man's  real  estate  made  by  the 
supposed  administrator  purport- 
ing to  act  under  the  powers  given 
by  the  Land  Transfer  Act,  1897, 
is  also  void,  and  the  executors  are 
entitled  to  recover  possession  of 
the  land  sold  from  the  pur- 
chaser. 

{i)  Some  or  one  only  of  several 
exffutors  may  prove  a  will,  in 
which  case  if  the  other  tir  others 
do  not  reuotUKc  jtroliate,  jxiwer 


is  reserved  for  him  or  them  to 
come  in  and  prove  the  will.  See 
1  Wms.  Exors,  381,  7th  ed. ;  295, 
lUth  ed. 

(/)  Be  Pawky  d-  London  A- 
Provincial  Bank,  1900,  1  Ch.  58. 

(M)  Stat.  1  &  2  Geo.  V.  c.  37, 
8.  12,  applying  only  to  disposi- 
tions made  after  the  year  1911, 
whatever  were  the  date  of  pro- 
bate. 

(w)  See  Lm\g  v.  Symu,  3  Hagg. 
771,  774,  776;  Be  Birrhall,  40 
Ch.  1).  43ti,  439;  Be  Fii^her  d- 
H„.-<hn.  13  L.  R.  Ir.  .541! ;  1  Wiiix. 
\'.  &  V.  232,  n.  (7),  2n(l  ed. 
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immodiately  on  iho  t»'nant's  dcnth  ;  at  law  tho  wliolo 

estate  now  goes  to  tlie  executors  or  adnunistrator.    But 

as  we  have  seen  (x),  subject  to  tho  Uahility  for  deht,s  and 

expenses,  the  personiil  representatives  are  to  hohl  tho 

real  estate  as   trustees  for   tho   persoas   beneficially 

entitled,  who  are  to  liavo  the  same  power  of  requiring 

a  transfer  thereof  as  persons  beneficially  entitled  to 

personal  estate  liave  of  requiring  a  transfer  of  the 

same  ;  so  that  the  heir  or  devisee  retains  an  equitable 

estate  in  the  land  exactly  similar  to  the  interest  of  the 

legatee  of  a  specific  chattel  before  tho  executor  has 

assented   to   tlio   bequest  (y).    This   equitable   estate 

vests  immediately  on  tho  death  of  tho  ancestor  or 

testator  in  the  heir  or  devisee,  and  may  be  aliened  by 

him  inter  vivos  or  by  will,  and  will  devolve  on  his 

death  as  part  of  his  own  estate,  subject  always  to  tli<» 

ancestor's  or  testator's  del»ts.  itc.     But    the  heir  or 

devisee  does  not  acquire  any  legal  estate  in  the  lands 

descended  or  devis<^d  until  tiie  ])erson:il  representatives 

liav»»  convoyed  the  same  to  him  by  tiie  usual  means  of 

conveyance  (z),  or  in  the  case  of  lands  devised  have 

assented  to  the  devise,  when  the  lands  will  vest  in  the  As.s«'nt  vest^ 

devisee  at  law  without  any  further  conveyance  (/i).  **'*'  '"'"''* '" 

Such    conveyance    or    assent    may    be    made,    either 

subject  to  a  charge  on  tiie  lands  for  the  payment  of 

an}'  money  which  the  personal  representatives  are  liable 

to  pay  (h),  or  without  any  such  charge  ;    and  if  the 

same  be  made  subject  to  such  a  charge,  all  lial)ilities 

of  the  personal  representatives  hi  respect  of  the  land 

shall  cease,  except  as  to  any  acts  done  or  contracts 

entered  into  previoush-  by  tht-m  (<■).     If  the  personal 

representatives  fail  to  convey  the  real  estate  to  the 


the  lU'vi^iec. 


{x)  Anle,  p.  221. 

(y)  Ante,  p.  224. 

(I)  Ante,  pp.  207,  217. 

(a)  Ante,  pp.  2JI,  224  ;  Kemp 
V.  Inland  Rti'emie  Comiarn.,  litO.'i, 
I  K.  B.  681  ;  see  1  Wm.s.  V.  &  V. 


233.  2nd  od. 

(6)  See  Jie  Canj  «fr  LolVs  Con- 
IraH,  1901,  2  Ch.  40;j. 

((■)  .Stat.  tiO  &  r>l  Vict.  c.  ti.5, 
s.3(l). 
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ln'ir  or  tU<viH»'t'  witiiin  a  year  aft«'r  tho  U-nont's  dciitli 
(this  being  th»»  period  alwayn  ullowed  to  executors 
or  adininistrntiHK  for  payment  of  the  dehtn  (</)),  the 
Court  luiiy,  on  tl»e  application  of  tin-  heir  or  devisee, 
order  th»'  conveyance  to  bu  made  {f). 

Estate's  frtil.  Ah  we  liave  Keen  (/),  the  careless  wording  of  the 
Ijand  Transfer  Act,  1897,  has  left  open  the  question, 
whether  an  estate  tail  now  vests  in  the  tenant's  personal 
representatives  on  his  death.  An  estate  tail  is  certainly 
real  estate  :  but  it  is  clear  that  the  term  real  estate  as 
used  in  the  Act  must  receive  a  restricted  interpreUvtion. 
Thus  an  <'stat«  for  a  man's  life  is  his  real  estate  :  hut 
his  interest  ceases  on  his  death  ((f),  and  it  can  scarcely  be 
iir;^ued  that  the  Act  operates  to  prolong  that  interest 
in  the  hands  of  his  y-  ^nal  representjvtives.  Perhaps 
th(*  key  to  tb(!  co»  iction  of  the  enactment  in 
question  may  be  founu  in  the  words  "  notwithstandi'  - 
any  testamentary  disposition  "  (h).  It  may  not  im- 
probably bo  held  that  the  Act  is  only  intended  to 
affect  the  devolution  of  devisable  real  (  -tate,  and  does 
not  therefore  alter  the  descent  of  an  estate  tail. 
Besides  this,  it  may  be  urged  that  the  Act  does  not 
.show  a  sufficiently  clear  intention  with  resjject  to 
(■states  tail  to  override  the  provisions  of  the  statute 
De  Donis  (t),  regulating  tlie  devolution  of  such 
estates  according  to  the  will  of  the  donor,  and  to 
charge  them  with  the  payment  of  a  deceased  tenant's 
debts  generally — a  liability  from  which  they  were 
previously  exempt  (j). 


Rules  of 
descent. 


With  this  ])reface  we  will  now  ])roceed  to  consider 
the  rules  of  the  descent  of  a  fee,  as  altered  bv  the 


{d)  Wms.  Pent.  Prop.  40S, 
519, 17th  cd. 

(e)  Stat.  (iO  &  CI  Vift.  r.  65, 
8.  3  (2). 

(/)  /!(//»,  p.  111. 


(g)  AnU,Tf.  112. 
(A)  Ante,  p.  220. 
(0  Stat.  I:J  Kdw.  1.  c.  1  ;  ntiU, 
p.  !)4. 
(J)  See  poH,  Ch.  zi. 


\ 


or  THK  vmvi    T  or  an  kstatk  in  fkk  himim.k.  '2'i1> 

IiiliorituncK  Act.   I83B  (k).    Fur,  iiotwithHtandiiig  tito 

Jijmd  Tranxfor  \H,  1897,  tljo  title  of  an  heir  w  Htili 

uHccrtttined  by  tl»»  saino  riilcH  &h  -./ero  iii  force  before  : 

although  Hince  titt  t  Act  his  intereHt,  hi  the  case  uf 

cHtatoH  in  fee  Hiiii])k',  in  at  finit  equitable  only,  and  ho 

dooH  nut  obtain  the  legal  oHtato  in  the  lands  deKceuded 

to  him  until  the  sam*'  has  been  expressly  conveyed  to 

him  J'-   *'>"  dwjeasori  -^-nant's  personal  representatives. 

The 

d<»He< 

died 

pri«# 

Mjent*» 

the  I-n 

Seisin    i). 


vac*'  Act     *t33  (fc),  do<'s  not  extend  to  any 

the  deuth     *  any  {lerson  who  nuiy  have 

the    <'ar  K*^-*  (l).    For  tlie  rules  of  descent 

,tl  dik  '    th«>      ader  is  referred  to  the  Com- 

jf  Bilk  k-. tow    m),  to  Watkins's  Essay  on 

/  lA>sc<  iit>.  and  to  the  author's  Lectures  on 


1    The  Hi   t  r'i.    of  dt-sc    t  now  is,  that  udieri- Uuh-  i. 
taoc^s  shall  iiaewh    di'Mfntl,  m  the  lirst  place,  to  the 
issH"'  of  the  1;    s  |hi    ii^ist-r,  in  infinitum.    As  wo  have  Punliusc, 
set'!    (o),  tf«<'    mnd   jiuiichas^'  has  in  law  a   meaning' 
niO'i-o  exten     4    !>Hn  iu  ordiinay  sense  :  it  is  possession 
'      vihirh  ii  aiui'th  not  by  title  of  descent  (p)  : 

devih-  u  i*  ,t  wiM  is  .iccordingly  a  purchaser  in 
law.  Aiiri.  V  till  luhoriUmce  Act,  the  purchaser  from 
whom  d<  -.  u>  be  traced  is  delincd  to  be  the  last 

person  uhu  !  right  to  the  land,  and  who  cannot  be 

proved  to  b. ,      iccpured  the  land  by  descent,  or  by 


IS  (g)  which  render  the  land  part  of,  or 

ji  the  sain-  manner  as,  other  land  acquired 

Thii  rul<   is  an  alteration  uf  the  old  law.  Descent 

that  des(  -nt  should  be  traced  from  the  f°™>"'/ 

traced  frum 


certain  mt 

descendible 

by  descent. 

which  was, 

person  who  last  had  the  feudal  possession  or  seisin  (r) ;  the  person 

the  maxim  being  seisinafacit  stipitem  (s).    Thu  maxim,       ''«^'»«' 

{k)  SUt.  3  ft  4  WiU.  IV.  c.  ](M>.  (p)  Litt.  s.  12. 

amended  by  22  ft  23  Vici.  c.  30,  (q)  Escheat,  Partition  and  In- 

88.  19, 20.  closure,  e.  1. 

(0  Sect.  11.  (r)  AMr,  x>.  ill, 

(m)  2  Black.  Cumm.  c.  11.  (d)  2  niack.  Coium.  209 ;  Watk. 

(n)  Pp.  61—69.  Uesceut,  c.  1,  s.  2. 

(o)  dttte,  p.  69. 


mi 
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Ulijcvtion  to 
the  altfratiun 


u  ri'lic  o(  tho  truiibloxuiiin  tiiufx  wh»ii   right  without 
poMM'HHion    wtts    wortli    but   little,    Hometimos    ^wv 
occttHioii  to  difficulties,  owing  to  tho  uncertainty  of  tho 
i|ueHtiou,  whether  posgession  had  or  had  not  been  taken 
by  any  jwrHon  entitled  og  heir ;    thuM,  where  u  nian 
wus  entering  into  a  house  by  the  window,  and  when 
half  out  and  half  in,  was  pulled  out  egain  by  the  heeln, 
it  wan  njade  a  quention,  whether  or  not  thig  entry 
wag  gufficient,  and  it  wag  adjudged  that  it  wag  (<). 
These  difficulties  cannot  arise  under  the  p  esent  law ; 
for  now  tho  heir  to  be  sought  for  is  not  the  heir  of  tho 
|)erson  last  seined,  but  tho  heir  of  the  last  person  entitled 
uho  did  not  inherit,  whether  ho  did  or  did  not  obtain 
the  i)os8e»sion,  or  the  receipt  of  the  rents  and  profits 
of  tho  land.    The  rule,  as  altered,  is  not  indeed  alto- 
gether free  from  objection ;    for  it  will  be  observed 
that,  not  content  with  making  a  title  to  the  land 
equivalent  to  possession,  the  Inheritance  Act  added 
»  new  tenn  to  tho  definiMon,  by  directing  descent  to 
bo  traced  from  the  last  person  entitled  who  did  not 
inherit.    So  that  if  a  person  who  has  become  entitled 
as  heir  to  another  should  die  intestate,  the  heir  to  be 
sought  for  is  not  the  heir  of  such  last  owner,  but  the 
heir  of  the  person  from  whom  such  last  owner  in- 
herited.    This  provision,   though   made   by   an   Act 
consequent  on  tho  n  port  of  the  Real  Propt'rty  Com- 
missioners, was  not  i.roposed  by  them.    Tlio  Com- 
missioners merely  jtrnposed  tliat  lands  should  pass  to 
the   lieir  of   tlie   pcrmn   last  entitled  (u),   instead,   as 
before,  of  the  j^nson  last  seized;   thus  facilitating  the 
discovery  of  the  heir,  by  rendering  a  i>    re  title  to  the 
lands  sufficient  to  make  the  person  en    tied  tho  stock 
of  descent,  without  his  obtaining  the  feudal  possession 
as    before    required.      Under    the    old    law,    descent 
was  conlined  withhi  the  limits   of  the  familv  of  tho 


(0  Watk.  Descent,  45  {4th  eil. 
03). 


(«)  Thirteenth  propoual  as  to 
Deuceuts. 
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an 


imrclutHcr ;  but  uow  nu  pi-iHo'  who  can  Ik-  kIiowu  to  luiv. 
inlu'rit«'d  can  \w  tin-  stock  of  ilcsccnt,  oxc-pt  in  th.- 
ca«t>  of  th«'  total  (ailiiri'  of  tlic  h«'irs  (»f  tlu'  purchaHtT  (j)  ; 
in  every  other  cast-,  doHcent  must  be  traced  fnuu  tl 
last  purchaser.    The  author  Is  bound  to  state  thiu 
the   decision   of   the   Courtn   of   Exchetjuer  an      tht 
Exchequer   Chamber,    in   the   case   of   Mwjgleton   v 
Uarnett  (j/),  Is  oi»i)osed  to  this  view  of  the  construction 
of  the  statute.     The  reasons  which  induced  th«<  author 
to   think   that  decision  erroneous  will   bo  foi'ud   in 
Appendix  (B). 

2.  The  second  rule  is,  that  the  male  issue  shall  I'e  Uulo  ;•, 
admitted  before  the  fenmle  (2). 

3.  The  third  rule  is,  that  where  two  or  more  of  the  Uuio :!. 
male  issue  are  in  er|ual  degrt'e  of  consangiunity  to  tin- 
purchaser  the  eldest  only  shall  inherit ;  b'lt  the  fi-malis 
-iliall  inherit  all  together  (u).     The  last  two  rules  are  tlie 
same  uow  as  before  the  inheritance  Act ;  accordingly, 

if  a  man  has  two  soiis,  William  and  John,  and  two 
daughters,  Susannah  and  Catherine  {h),  William,  tho 
eldest  son,  is  the  heir  at  law,  in  exclusion  of  his 
younger  brother  John,  according  to  tho  third  ride, 
and  of  his  suters,  Susannah  and  Catherine,  according 
to  rule  2,  although  such  sisters  should  be  his  seniors 
in  years.  If,  however,  William  should  die  without 
issue,  then  John  will  succeed,  by  the  second  rule,  in 
exclusion  of  his  sisters  :  l)ut  if  John  also  should  die 
without  issue,  the  two  sistt'rs  will  succe«^'d  in  equal 
shares  l)y  the  third  rule  as  liehig  together  heir  to 
their  father. 

Primogeniture,  or  tho  right  of  the  t-ldest  among  Priipo- 
the  males  to  inherit,  was  a  matter  of  far  greater  coii-  Rcn'turc. 
sequence  in  ancient  times,  before  alienation  by  will 
c.  35. 


{x)  Stat.  22  k  23  Vict 
OH.  lU,  2U. 

(y)  1  H.  &  X.  282,  2  H.  &  N. 
(i53. 


(j)  2  Black.  Conini.  212. 
{n}  Ibid.  214. 

(b)  >See  the  Table  uf  Doiccui.s 
•nnezetl. 
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was  permitted,  than  it  is  at  present.  Its  fuudiil 
origin  is  mdisputed  :  but  in  this  co.utry  it  appears 
to  have  taken  deeper  root  than  elsewhere  ;  for  a  tot^l 
exclusion  of  the  younger  sons  appears  to  be  i)eculiar 
to  England  :  in  other  countries,  some  portion  of  the 
inlieritance,  or  some  charge  upon  it,  is,  in  many  cases 
at  least,  secured  by  law  to  the  younger  sons  (c). 
From  this  ancient  right  has  arisen  the  modern  English 
Custom  of  settling  the  family  estates  on  the  eldest 
son  ;  but  the  right  and  the  custom  are  quite  distmct : 
the  right  may  be  prevented  by  the  owner  making 
his  will ;  and  a  conformity  to  the  custom  is  entirely 
at  his  option. 


t!op»ici;IKT.> 


Paititi 


When  two  or  more  persons  together  form  an  heir, 
they  are  called  in  law,  coparceners,  or  more  shortly, 
parceners  (d).  The  term  is  derived,  according  to 
Littleton  (e),  from  the  cucumstance  that  the  law  will 
constrain  them  to  make  partition ;  that  Ls,  any  one 
may  oblige  all  the  others  so  to  do.  Wliatever  may  be 
tliought  of  this  derivation,  it  will  serve  to  remind  the 
reader  that  coparceners  are  the  only  kind  of  joint 
owners  to  whom  the  ancient  connuon  law  granted  the 
power  of  severmg  their  estates  without  mutual  con- 
sent ;  as  the  estate  m  coparcenary  was  cast  on  thom 
by  the  act  of  the  law,  and  not  by  their  own  agree- 
ment, it  was  tliought  right  that  the  perverseness  of 
one  should  not  prevent  the  others  from  obtaining  a 
more  benelicial  method  of  enjoying  the  property. 
Tliis  c()ini)ulsory  paitition  was  formerly  effected  by  a 
writ  of  partition  ^/),  a  proceeding  now  abolished  (9). 
The  modern  method  is  by  an  action  for  partition  in 
the  I'liancery  division  of  the  High  Court  (/t).  Par- 
tition, however,  is  most  frequently  made  by  voluntary 


(c)  Co.  Liu.  lOla,  u.  (1),  vi.  4. 
((/)  Bac.  Abr.  tit.  t'oparconcrs. 
(c)  Sect.  241  ;  2  i'latk.  fouini. 
Ib'J, 


(J)  liitt.  ss.  247,248. 

ig)  Stat.  3  &  4  Will.  IV.  c.  27. 

(/<)  Ank,  p.  142. 
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iigiLH'iiH'iit  b«'twei'n  the  parties,  and  for  this  piirposo  a 
deed  has,  b^'  the  Ileal  Property  Act,  1845,  been 
rendered  essential  in  every  case  (i).  The  Board  of 
Agriculture  and  Fisheries  has  also  power  to  effect  par- 
titions under  the  Inclosure  Acts  (fc).  When  partition 
has  been  effected,  the  lands  allotted  are  said  to  be  held 
in  severalty  ;  and  each  owner  is  said  to  have  the  entirety  Severalty, 
of  her  own  parcel.  After  partition,  the  several  parcels  Entirety, 
of  land  descend  in  the  same  manner  a»  the  undivided 
shares,  for  which  they  have  been  substituted  (i) ;  the 
coparceners,  therefore,  do  not  by  partition  become 
purchasers,  but  still  continue  to  be  entitled  by  descent. 
The  term  coparceners  is  not  applied  to  any  other  joint 
owners,  but  only  to  those  who  have  become  entitled 
as  coheirs  (w). 

4.  The  fourth  rule  is,  that  all  the  lineal  descen-  liulc  ». 
dants  in  infinitum  of  any  ^)erson  deceased  shall  repre- 
sent their  ancestor ;  that  is,  shall  stand  in  the  same 
place  as  the  person  himself  would  have  done  had  he 
been  living  (?i).  Thus,  in  the  case  above  mentioned, 
on  the  death  of  Wilham  the  eldest  son,  leaving  a  son, 
that  sou  would  succeed  to  the  whole  by  right  of  repre- 
sent ution,  in  exclusion  of  his  micle  John,  and  of  his 
two  amits  Susannah  and  Catherine ;  or  had  William 
left  a  son  and  daughter,  such  daughter  would,  after 
the  decease  of  her  brother  without  issue,  be,  in  like 
maimer,  the  heir  of  her  grandfather,  in  exclusion  of 
her  uncle  and  aunts. 


Tlie  precedhig  rules  of  descent  apply  as  well  to  the  Descent  of  an 
descent  of  an  estate  tail,  if  not  duly  barred,  as  to  that  "^^^^  ^''''' 


(»')  Stat.  8  &  9  Vict.  c.  100, 
K.  3,  replacing  7  &  8  Vict.  c.  76, 
f.  3  ;  ante,  p.  143.  At  common 
law  partition  between  co-par- 
cencrs  might  be  made  by  p  irol 
agreement  ifollowod  by  entry  :in(I 
withiiiit  livrrv  of  «'"isin  ;  IJtf . 
.8.    213— 24(C   250;     Co.    Litt. 


169  a,  266  b  ;  sec  ante,  pp.  157, 
160,  &  n.  (c). 

(k)  Ante,  p.  113. 

{1}  2  Prest.  Abst.  72  ;  Doc  tl. 
Crwlhioaite  v.  Dixon,  5  A.  &  E. 
834  ;  ante,  p.  22i),  &  n.  {q). 

(m)    Litt.  s.  254. 

(n)  2  Black.  Comm.  210. 


•iUl 


OF   COltl'OREAL    IlKllKDITAMKNTU. 


of  an  I'Stato  in  too  simplo.  Tho  descont  of  tin  oslutu 
lull  is  always  traced  from  the  purchaser,  or  donee  in 
tail,  that  is,  from  the  person  to  whom  tho  estate  tail 
was  at  first  given.  This  was  the  case  before  tho 
Inheritance  Act,  as  well  as  now  (o) ;  for  tho  person 
who  claims  an  entailed  estate  as  heir,  claims  only 
according  to  tho  express  terms  of  the  gift,  or,  as  it  is 
said,  perjormam  doni.  The  gift  is  made  to  the  donee, 
or  purchaser,  and  the  heirs  of  his  body  ;  all  persons, 
therefore,  who  can  become  entitled  to  the  estate  by 
descent,  must  answer  the  description  of  heirs  of  tho 
purchaser's  body ;  in  other  words,  must  be  his  luieal 
heii-s.  1'he  second  and  third  rules  also  equally  apply 
to  estate!  tail,  unless  the  restriction  of  tho  descent  to 
heii-s  male  or  female  should  render  unnecessary  the 
second,  and  eitl'"r  clause  of  the  third  rule.  The  fourth 
rule  completes  .10  canon,  so  far  as  estates  tail  are 
concerned ;  f(»r  when  the  issue  of  the  donee  are 
exhausted,  such  an  estate  must  necessarily  determuie. 
But  the  descent  of  an  estate  in  fei'  simple  may  extend 
to  many  other  persons,  and  accordhigly  requires  for  its 
guidance  additional  rules,  with  which  we  now  proceed. 
Widoxv's  '^'^®  descent  of  a  fee  simple  upon  the  tenant's 

'j't<'rest "»  death  without  leaving  issue  is  now  subject  to  the 
tenant  in  fee  interest  which  his  widow  may  take  therem  mider  the 
without  issue.  T,jtpgt^(j.g  Estates  Act,  1890  (jj).  By  this  Act  (g), 
the  real  and  personal  estates  of  every  laan  who  shall 
die  hitestate  after  tho  1st  of  September,  1890,  leavmg 
a  widow,  but  no  issue,  shall,  if  not  exceeding  five 
Inuidred  pounds  hi  net  value  (r),  belong  to  his  widow 
absoluti'ly  ;    and  shall,  if  exceeding  that  suin  in  net 


(o)  Doe  (I.  Gregory  v.  Whiehflo, 
8T.  Rep.  211. 

(p)  Stat.  53  &  -yl  \i(t.  c.  2il. 

(7)  Sects.  1 — 3.  'I'lie  Act  does 
Hot  apply  to  case.s  of  partial 
intestacy ;  He  Twigg^i^  Estate, 
1892,  1  t'h.  (579;  cf.  Re  Vuffe, 
IW8,  2  t'h.  5«y. 

(r)  I.e.,   after   deducting    the 


Viihio  of  any  char<rc.s  oh  the  real 
estate,  and  of  all  debts,  funeral 
and  administration  expenses,  and 
other  liabilities,  payable  out  of 
the  personal  estate  ;  see  ss.  5,  0  ; 
Re  Ttcigg^s  Estate,  nbi  sup.  The 
value  is  to  be  taken  us  it  was  at 
the  time  of  the,  dcatii ;  Re  Ucalh, 
1907,  2  Ch.  270. 
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vhIuo,  bo  subjoct  to  a  churgu  in  her  fuvour  of  livo 
hundred  pounds,  with  interest  at  four  per  cent,  from 
the  date  of  death  till  payment,  to  bo  borne  by  the 
real  and  personal  estates  ui  proportion  to  their  value. 
The  provision  so  made  is  to  bo  in  addition  to  tho 
Avidow's  other  interest  in  her  intestate  husband's  r^'al 
and  personal  estate  (s).  It  appears  that  the  whr)lo 
estate  of  a  tenant  in  feo  simple  will  devolve  on  his 
widow,  in  tho  case  contemplated  by  this  Act,  whether 
ho  became  entitled  by  purchase  or  inheritance.  But 
in  other  cases  his  estate  will  descend  according  to  the 
following  rules,  subject,  of  course,  to  the  chargi-  given 
b}'  the  Act,  where  it  arises. 


5.  Tho    fifth    rule 


is,    that    on    failure    e'   lineal  ItukT). 


descendants,  or  issue  of  the  purchaser,  the  inheritance 
shall  descend  to  his  nearest  Hneal  ancestor.  This 
rule  is  materially  different  from  tho  rule  which  pre- 
vailed before  tho  passuig  of  the  Inheritance  Act.  Tho  TLu  old  rule 
former  rule  was  that,  on  failure  of  Hneal  descendants 
or  issue  of  tho  person  last  seised,  tho  inheritance 
should  descend  to  his  coUakral  relations,  being  of  the 
blood  of  the  first  purchaser,  subject  to  the  three 
preceding  rules  (t).  The  old  law  never  allowed  lineal 
relations  in  the  ascending  line  (that  is,  parents  or 
ancestors)  to  succeed  as  heirs  (v.).  But,  by  the  In- 
heritance Act,  descent  is  to  l>e  traced  through  the 
ancestor,  who  is  to  be  heir  in  preference  to  any  person 
who  would  have  been  entitled  to  inherit,  either  by 
tracing  his  descent  fhrtmgh  such  hneal  ancestor,  or  in 
consequenci'   of   there   being  no   descendant   of  such 


(«)  Sect.  4.  .See  post,  Ch.  xiii.  • 
A'e  Vharriere,  1896,  1  Ch.  912. 

(.')  2  Black.  Coiimi.  220. 

(u)  It  is  very  difficult  to 
account  for  this  nde ;  see  Co. 
Litt.  11  a  &  n.  (1);  2  Black. 
Comm.  211,  212,  220—223.  It 
is  now  suggested  that  it  may  Ix.- 
the  outcome  of  a  doctriut:  in 
force  before  subinfeudation  was 


prohibited,  that  ihe  same  person 
cannot  be  both  lord  and  heir  of 
the  same  tenement.  This  doc- 
trine prevented  a  father  from 
succeeding  as  heir  to  a  tenement 
of  which  he  had  enfeoffed  one  of 
his  sous  in  fee,  so  as  to  create  a 
tenure  between  them  ;  st .  Glanv. 
\ii.  1  ;  r.  &  AI.  Hist.  Eug.  Law, 
ii.  284  ov 
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or  com'onEAi,  hkiieuitamknts. 


liiicul  ttiicfstur ;  and  the  father  is  heir  to  each  of  his 
children  who  may  die  intestate  and  withoiif  issue,  as 
is  more  clearly  pomted  out  by  the  next  rule. 

»5ulc(i.  G.  The  sixth  rule  is,  that  the  father  and  all  the 

niiile  paternal  ancestors  of  the  purchaser,  and  their 
descendants,  shall  be  admitted  before  any  of  the 
female  paternal  ancestors  or  their  heirs  ;  all  the  female 
paternal  ancestors  and  their  heirs  before  the  mother 
or  any  of  the  maternal  ancestors,  or  her  or  their 
descendants ;  and  the  mother  and  all  the  male 
maternal  ancestors,  and  her  and  their  descendants, 
before  any  of  the  female  maternal  ancestors,  or  their 

I'lffcrfiicc  of  heirs  {x).    This  rule  is  a  development  of  the  ancient 

fciulks  canon,  which  required  that,  in  collateral  inheritances, 
the  male  stocks  should  always  be  preferred  to  the 
female  (y) ;  and  it  is  analogous  to  the  second  nilo 
above  given,  which  directs  that  ui  lineal  mheritances 
the  male  issue  shall  be  admitted  before  the  female. 

Preft-rcncc  of  Tlie  preference  of  males  to  females  was  left  untouched 

lllHlPS  fiO 

fcmalea  still  V  the  Inheritance  Act ;  and  the  father  and  all  his 
most  distant  relatives  have  priority  over  the  mother 
of  the  purchaser  ;  she  cannot  succeed  as  his  heir  until 
all  th3  paternal  ancestors  of  the  purchaser,  both  male 
and  female,  and  their  respective  families,  have  been 
exliausted.  The  father,  as  the  nearest  male  lineal 
ancestor,  of  course  stands  first,  supposmg  the  issue  of 
the  purchaser  to  have  failed.  If  the  father  should  bo 
dead,  his  eldest  son,  being  the  brother  of  the  pur- 
chaser, will  succeed  as  heir  in  the  place  of  his  father, 
according  to  the  fourth  rule  ;  unless  he  be  of  the  half 
blood  to  the  purchaser,  which  case  is  provided  for  by 
the  next  rule,  wliich  is  : — 


cootiiiuod. 


Itulf  7.  7.  That    a   kinsman   of 

(x)  Stat.S&lWiJJ.  IV.c.  1«»), 
H.  7,  combined  ,vith  the  definition 
of  '•  desocnduuttf,''  b.  1. 

(!/)  I'luwd.     144  ;      2     Ukek. 


the   half    blood   shall    be 

Comni.  234.  As  to  the  English 
Ni'hi'iiir'  nf  rijUatoral  inheritance. 
Nee  1'.  &  M.  Hist.  Eng.  Lsiw,  ii. 
2!»3— 3U0. 
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capable  of  being  btir ;  and  lliat  such  kinsman  shall 
inherit  next  after  a  kinsman  in  the  same  degree  of  the 
whole  blood,  and  after  the  issue  of  such  kinsman, 
when  the  common  ancestor  is  a  male  {z),  and  next 
after  the  common  ancestor,  when  sucli  ancestor  is  a 
female.  This  introduction  of  the  half  blood  is  also 
a  now  regulation ;  and,  like  the  introduction  of  the 
father  and  other  lineal  aucestors,  it  is  certainly  an 
improvement.  By  the  old  law,  a  relative  of  the  pur-  By  the  old 
chaser  of  the  half  blood,  that  is,  a  relative  connected  w^lS 
by  one  only,  and  not  by  both  of  the  parents,  or  other  "<•'  inherit, 
ancestors,  could  not  possibly  be  heir ;  a  half-brother, 
for  instance,  could  never  enjoy  that  riglit  which  a 
cousin  of  the  whole  blood,  though  ever  so  distant, 
might  claim  in  its  proper  turn  (a).  The  present 
position  of  the  half  blood  next  after  the  common 
iiiieestor,  when  such  ajiceslor  is  a  female,  is  rather  a 
result  of  tlie  sixth  rule,  than  an  additional  independent 
regidation,  as  will  appear  hereafter. 

8.  The  eighth  rule  is,  that  in  tlie  admission  of  Rule  8. 
female  paternal  ancestors,  the  mother  of  the  mort' 
remote  male  paternal  ancestor,  and  her  heira,  shall 
be  preferred  to  the  mother  of  a  less  remote  mal(» 
paternal  ancestor,  and  her  heirs ;  and,  in  the  ad- 
mission of  female  maternal  ancestors,  the  mother 
of  tlio  more  remote  male  maternal  ancestor,  and  her 
heirs,  shall  be  preferred  to  the  mother  of  a  less  remote 
male  niaternal  ancestor,  and  her  heirs  (6).  The  eighth 
rule  is  a  settlement  of  a  point  in  distant  heirships, 
which  very  seldom  occurs,  but  which  has  been  the 
subject  of  a  va?*  deal  of  learned  controversy.  The 
opinion  of  Blackstone  (c)  and  Wat  kins  (d)  is  now 
declared  to  be  the  law. 


(?)  Stat.  3  4  4  Will.  IV.  c.  lOfi, 

8.9. 

(a)  2  Black.  Comm.  228.  As 
t<>  the  history  of  the  oxolusion  of 
the  half  blood,  see  P.  &  .M.  Hist. 
Eiig.  Ixiw,  ii.  300  sq. 


(6)  Stot.  3  &  4  Will.  IV.  c.  lOli, 
8.  8.  See  Oreaves  v.  Oreenwocxl. 
2  Ex.  D.  289. 

(<•■)  2  Hli,.  k.  Comm.  238. 

('/)  Wilt  kins  on  Descents,  I. 'In 
(U(i  •<,/.,  4th  ed.). 


2S8 
Rule  0. 


Explanation 
of  (he  table. 


Descent  to 
the  Nons  and 
their  issue. 


OF   CORPOnRAI,   IIEnRDITAMENTS. 

9.  A  further  rule  of  descent  was  introduced  by  a 
statute  of  1859(e),  which  enacts  that,  where  there 
shall  be  a  total  failure  of  heirs  of  the  purchaser,  or 
where  any  land  shall  be  descendible  as  if  an  ancestor 
had  been  the  purchaser  thereof,  and  there  shall  be  a 
total  failure  of  the  heirs  of  such  ancestor,  then  and 
in  every  such  case  the  land  shall  descend,  and  the 
descent  shall  thenceforth  be  traced,  from  the  person 
last  entitled  to  the  land,  as  if  he  had  been  the  pur- 
cliaser  thereof.  This  enactment  provides  for  such  a 
case  as  tlie  following.  A  purchaser  of  lands  may  die 
intestate,  leaving  an  only  son  and  no  other  relations. 
On  the  death  of  thi'  son  intestate  there  will  be  a  total 
failure  of  the  heirs  of  the  purchaser ;  and  previously 
1o  this  enactment  the  luncl  would  have  escheated  to 
tlio  lord  of  the  fee  (/).  But  now,  although  then*  be 
no  relations  of  tlie  son  on  liis  father's  side,  yet  lie 
may  have  relations  on  the  part  of  his  mother,  or  his 
motlier  may  herstdf  be  living  :  and  these  persons,  who 
were  before  totally  excluded,  an^  now  admitted  in  the 
order  mentioned  in  the  sixtli  rule. 

The  rules  of  descent  above  given  will  ))e  better 
appn-hended  by  a  reference  to  the  accompanying  table, 
taken,  with  a  little  modification,  from  Mr.  Watkms's 
Essaj  on  the  Law  of  Descents.  In  this  table, 
Benjamin  Brown  is  the  purchaser,  from  whom  the 
descent  is  to  lie  traced.  On  his  death  intestate,  the 
lands  will  accordingly  descend  fiist  to  his  eldest  son, 
by  Ann  Lee,  William  Brown  ;  and  from  him  ('2ndly) 
to  his  eldest  son  by  Sarah  Watts,  Isaac  Brown.  Isaac 
dying  without  issue  >  nmst  now  seek  the  heir  of  ilie 
purchaser,  and  not  the  heir  of  Isaa-.  William,  the 
eldest  son  of  the  purchaser,  is  dead  ;  but  William  may 
have  had  other  descendants,  besides  Isaac  liis  eldest 
son  ;  and,  by  the  fourth  rule,  all  the  lineal  descendants 

(f )  Stat.  22  *  23  Vict.  c.  .T-i,  ss.  10.  2(».        (/ )  Aiilr,  pp.  48,  55. 
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in  infinitum  of  j-ven-  pcrHon  (locous«^<l  nliull  n>i)n'aont 
<h«'ir  nnccstor.    Wt-  find  ftocordinK^  that  William  had 
ft  daughter  Lucy  l>.v  liLs  first  wiff,  und  also  a  second 
son,  Georgp,  hy  Mary  Wood,  hi4  s»'Cond  wife.    But  tho 
son  George,  though  younger  than  liin  half  sister  Lucy, 
\«'t  being  a  male,  shall  he  prtferretl  according  to  tho 
second  rule  ;  and  he  is  therefore  (Srdly)  the  next  heir. 
Had  Isaac  been  the  purcluiser,  the  case  would  have 
been  different  ;  for  liis  half  brother  George  would  tlu-n 
have  been  postponed,  in  favour  of  his  sister  Lucy  of 
the  whole  blood,  according  to  the  seventh  rule.     Ihit 
now  Benjamin  is  the  purchaser,  and  both  Isaac  and 
George  nro  eqiuilly  his  grandchildren.    George  dying 
without  issue,  we  must  again  seek  the  heir  of  his 
grandfather  Benjamin,  who  now  is  undeniably  (4tldy) 
Lucy,   she   being   the   renuiining   descendant   of   his 
eldest  son.     Lucy  dying  likewise  without  issue,  her 
father's   issue   become   extinct  ;    and   we   nuist   still 
inquire  for  the  hei»*  of  Benjauiin  Bi-own  tlie  purchaser, 
whom  we  n(»w  find  to  l)e  (r»thly)  John  Brown,  his  only 
son  l)y  his  second  wife.     The  land  then  descends  from 
.Tolm  to   ((ithly)  his  eldest  son   Edmund,  and  from 
Ednnmd  (7thly)  to  bis  only  son  James,     James  dying 
without  issue,  we  nuist  once  m«)re  seek  the  heir  of  the 
purchaser,  whom  we  find  among  the  yet  living  issue 
of  John.     John  leavuig  a  daughter  by  his  first  wife, 
and  a  son  and  a  daughter  by  his  sec(md  wife,  the  lands 
descend  (8thly)  to  Henry  his  son  by  Frances  Wilson, 
as  being  of  the  male  sex  ;  but  he  dying  without  issue, 
we  again  seek  the  heir  of  Benjamin,  and  find  that 
John  left  two  daughters,  but  by  different  wives  ;  these 
daughters,  being  in  the  same  degree  and  both  equally 
th3   children   of   their   common   father   whom   they 
represent,  shall  succeed  (9thly)  in  equal  shares.    One 
of  these  daiighters  dying  without  issue  in  the  lifetime 
of  th(>  other,  tho  oth.r  shall  then  succeed  to  the  whoh* 
lis  the  oidy  issue  of  her  father.     But  the  suiviviu" 
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I  pur 
cIiiimt  aikI 
llit'ir  iiwui 


sistir  tlvinfi  uIho  wiiliout  Ihmw,  wr  si  ill  inirnuc  our  old 
inquiry  and  Hoi'k  again  fur  tin-  lu-ir  of  Ut-iijuniin 
Hrown,  th»>  purchustT. 

Dt-Hcpnt  to  Th«'  i«siu'  of  lh<»  soiiH  of  llu'  ptircliiisfr  is  now 

th.'  «luii)jliu-r«  ,.^tj„pt  .  n,„|   ,  n  l„.  l,.f|  two  (liiUL'htirs,  Susannali  iitul 
of  tin'  pur.  .  ,11.111 

CutlM-rino,  by  (liJTi'n-iit   wives,  wt«  hIuiII  Inid.  hy  tlio 

Hfcond  and  third  r«l»'H,  that  th«'y  ntxt  inlierit  (lOthly) 
ill  equal  rhareR  as  lieirs  to  him.  Catherine  Ihown, 
oiiH  of  the  daughters,  now  marries  Charles  Smith,  and 
dies,  in  the  lifetinu'  of  her  sister  Susannah  leaving 
fine  son  John.  The  half  share  of  Catherine  must  then 
flesceiid  to  the  next  lieir  of  her  fathi-r  lleiijanun,  the 
purchaser.  The  next  lieirs  of  IJtiijamin  Brown,  after 
the  decease  of  Catherine,  are  evidently  Susiiiuiah 
r>r<»wn  ami  .Tohn  Smith,  the  son  »»f  Catherine.  And 
in  the  first  edition  of  tho  present  work  it  was  stated 
that  <h«'  half  f^liam  of  Caihorine  would,  on  her  decease, 
desceml  to  theni.  This  opinion  was  verj-  generally 
entertained  ((/).  On  further  research,  however,  the 
author  inclined  to  the  opinion  that  the  share  of 
Catherine  would,  on  her  decease,  descend  entirely  to 
her  son  (llthly)  by  right  of  representation  :  and  that, 
as  respects  his  'mother's  share,  he  and  he  only  is  the 
right  iieir  of  tho  purchaser  (/t).  This  view  was  con- 
firmed by  judicial  decision(t) ;  and  it  is  now  estublishod 
that  all  tho  descendants  of  a  deceased  coparcener  shall 
in  turn  inherit  her  share  by  right  of  representation 
before  the  other  coparcener  or  coparceners  can  b(! 
admitted  to  succeed  thereto  (A). 

IX'wcntto  If  Susannah   IJrown  and  John  Smitli  should  die 

the  father  of        j^j  23  I^w  Mag.  279 ;  1  Hayes's  tho  point  is  settled  past  all  con- 

the  purchaser,  f.j,„y  3]  3.   1  Jartnan  &  T»t7the-  trovcrsy. 

nnd  his  i.sxuc.  v,„^'g  ConTeyanciim,  by  Swf  < .  (»')  Cooper  v.  France,  14  Jur. 

,39.                  '          '^  214.  19  lT  J.  (N.  S.)  Ch.  313; 

(h)  The  reasoning  which  k  .  Lewin  v.  Lemn,  C.  P.,  21  Nov. 

the  author'to  this  conclusion  T"*',  1874,    state<l    in    Williams    on 

eiven  in  aii  Apprittlix  to  the  2nd  Seis^in,  s|. 

to    the    18th    editions    of    this  (i)  ffr  3/«/*oh,  1«!»7, 2  fh.  509. 

lKK)k,   but  is  now  omitted,  as 
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witlioiit  isriui',  tlio  iliscciul.mtH  of  (ho  purduiMir  will 
thtn  Imvo  bcfojii..  cxUiict ;  uii«l  Josoph  Hruwii,  the 
fatlMT  uf  th<'  i»uri'hus.T,  will  thi-ii  (I2thly),  if  liviii;,', 
bf  hirt  hfir  by  flu.  firth  and  sixth  rul..H.  Uiidi^vt,  tlit. 
sister  of  (ho  purdiaHcr,  (h«n  Huccmls  <,-'.3»hl>'),  as 
ropri'Hondiig  h«r  father,  in  prfforeiico  (<>  her  half 
brodier  Timodiy,  who  in  only  of  tho  half  blood  (o  the 
l»urt'haMor,  and  in  accordingly  i>oHtiH»ned  to  hjy  sister 
by  (ho  Kovonth  ruh'.  Hut  next  (..  Biidget  U  Tiniolhy 
(14thly)  by  tho  sanjo  rule,  liritlget  Ixan^;  sippo^ed  to 
leavo  no  isHui'. 

On  tho  decease  of  Timothy  without  issue,  jiH  the  iv,..„i  i., 
tlesct'udants  of  tho  father  will  have  failed,  and  the  "'"  '"''" 
inherit anco  will  next  pasa  to  I'hiUi)  Urown  (IGthly),  !uMTri'l,,i 
tiio  paternal  grandfather  of  tho  i»urchaser.    iJut  ^h•^'l',Vlh"'!''''^' 
grandfather  being  dead,  wo  must  uoxt  exiiaust  his'^-"'-  ' 
issue,  who  stand  in  his  place,  and  wo  fiiul  that  ho 
had  another  son,  Thomas  (iGthly),  who  a('cordu)gIy 
is  tho  next  heir;   ami,  on  his  decease  without  issue, 
Stephen  Brown  (ITthly),  though  of  the  J-  '*  Mood  to 
Iho  purchaser,  will  inherit,  by  the  sev-nt'    rule,  next 
after  Thonuis,  a  kinsnuin  in  the  same  degree  of  tlie 
whole   blood.    Stephen   Brown   dying   without   issue, 
(he  descendants  of  (ho  grandfather  are  .'xhaus(ed  ; 
au.l  we  must  accordingly  still  keep,  according  to  the 
sixth  rule,  in  the  male  paternal  line,  ami  seek  the 
paternal  great  grandfather  of  the  purchaser,  who  is 
(ISthly)  Robert  Urown  ;   and  who  ia  represented,  on 
his  decease,  by  (19thly)  Daniel  Brown,  his  son.    Alter 
Daniel  and  his  issue  follow,  by  the  same  rule,  Edward 
C20thly)  and  his  issue  (21stly),  Abraham. 

All  the  male  paternal  ancestois  of  the  purchaser,  lj..^cnt  to 
ami    their       scendants,   are  now   supi.-sed    to   have  "•^' ^^•'""''^' 
f^ilvd  ;    and  by  (ho  «ixth  rule,   tho  female  paternal  ^mI  aud 
ancestors  and  their  heii-s  are  next  admitted.    Bv  the  ^'"■'" '^^•"'*- 
w.xt.i..  ^j3  ' 
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figlith  rule,  iii  llio  admission  of  the  female  paternal 
imcestors,  the  motlu-r  of  the  more  remote  male  paternal 
ancestor,  and  her  heirs,  shall  be  preferred  to  the 
mother  of  a  less  remote  male  paterjial  ancestor  and 
her  heirs.  Barbara  I'inch  (22ndly)  and  her  heirs 
have  therefore  priority  both  over  Margaret  Pain  and 
her  heirs  and  Esther  Pitt  and  her  heirs;  Barbara 
I'inch  being  the  mother  of  a  more  renaoto  male 
paternal  ancestor  than  either  Margaret  Pain  or  Esther 
Pitt.  Barbara  Finch  being  dead,  her  heirs  succeed 
her  ;  she  therefore  must  now  be  ri'garded  as  the  stock 
of  descent,  and  her  heirs  will  be  the  right  heirs  of 
Benjamin  Brown  the  purchaser.  In  seeking  for  her 
heirs  inquiry  must  first  be  made  for  her  issue  ;  now 
her  issue  by  Edward  Brown  has  already  been  ex- 
hausted ui  seeking  for  his  descendants  ;  but  she  might 
have  had  issue  by  another  husband  ;  and  such  issue 
Half  l>l.««l  u.  CiSrdly)  will  accordingly  next  succeed.  These  issue 
the  ).ur.  liabtr  ovideutlv  of  tho  half  blood  to  the  purchaser.  But 
-ommuii  they  are  tho  right  heus  of  Barbara  Imch  ;  and  tlie> 
aro  uccordmgly  entitled  to  succeed  next  after  her, 
without  the  aid  they  might  derive  from  the  position 
expressly  assigned  to  them  by  the  seventh  rule.  The 
couunon  ancestor  of  tho  purchaser  and  of  the  issue 
is  Barbara  Pinch,  a  female;  and,  by  the  united 
operation  of  the  other  rules,  these  issue  of  the  half 
blood  succeed  next  after  the  common  ancestor.  The 
latter  part  of  the  seventh  rule  is,  therefore,  explana- 
tory only,  and  not  absolutely  necessary  {I).  In  default 
of  issue  of  Barbara  Pinch,  the  lands  will  descend  to 
her  father  Isaac  Pinch  (2-ithly),  and  then  to  his  issue 
('25thly),  as  representing  him.  If  neither  Barbara 
Phicli,  nor  any  of  her  heirs,  can  be  found,  Margaret 
Pain  C2Gthly),  or  her  heirs,  will  be  next  entitled, 
Margaret  Pain  behig  the  mother  of  a  more  remote 

(/)  .Sec  Jiuuiau  &,  IJylhfwood'B   I'unviyuuciiig,  by  bwcct,  \ul.  i. 
M(),  note  {'i). 


aiiiTstor  is 
u  (viuulc. 
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luulu  i)utoriial  ancostor  than  Esthi-r  I'itt ;  but  next 
to  Margaret  Paui  and  hor  heim  will  bo  Esther  Pitt 
(27thly),  or  her  heirs,  thus  closuig  the  lists  of  fenuilo 
paternal  ancestors. 
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Next  to  the  female  paternal  ancestors  and  their 

Elizabeth 
e),  with  re 


heirs 

AN'ebb  (28thly)  (; 


conies  (he  mother  of  the  pim 


Descciit  to 
inotlicr 


jf 


tho  purchaser 


\v\)b  ('JHthly)  (sui)posuig  her  to  be  ah. .,, ^_^„ 

to  Mhom  the  same  process  is  to  be  puwued  aVhas^iS 
before  been  gone  over  with  respect  to  Joseph  Brown, 
the  purchaser's  father.    On  her  death,  her  issue  by 
John  Jones  (29thly)  will  accorduigly  next  succeed,  as 
representuig  her,  by  the  fourth  rule,  agreeably  to  tho 
declaration  as  to  the  place  of  the  half  blood  contauied 
in   the  seventh  rule.    Such  issue  becoming  extuict, 
(he  nearest  male  maternal  ancestor  is  tho  purchaser's 
miitenial  grandfather,  \N'illiani  Webb  (30thly),  whose 
issue  (:31s(ly)  will  be  en(i(led  (o  succeed  hhu.     Such 
issue  faihng,  (he  whole  Ime  of  male  maternal  ancestors 
and  (heir  descendants  must  be  exliausted,  by  the  sixth 
rule,  before  any  of  (he  female  ma(ernal  ances(ors,  or 
(heir  heirs,  can  laid  admission  ;  and  when  (he  female 
mutermil  aiices(ors  are  resorted  to,  (he  mother  of  tho 
nioro  remote  male  maternal  ancestor,  and  her  heii-s, 
is  to  be  i)referred,  by  (he  eighth  rule,  to  the  mother  of 
less  remote  male  maternal  ancestor,  and  her  heirs. 
"  a.j  coui-se  to  be  taken  is,  accordingly,  precisely  the 
same  as  m  pursuing  the  descent  through  the  paternal 
ancestors   of  the   purchaser.    In   the  present   table 
therefore,  Harriet  Tibbs  (32ndly),  the  maternal  grand' 
mother  of  the  purchaser,  is  the  person  next  entitled, 
no  claunants  appearing  whose  title  is  preferable  ;  and' 
should  she  be  dead,  her  lieurs  will  be  entitled  next 
after  her.    On  the  failure  of  the  lieii-s  of  the  pur- 
chaser,  the  person  last  entitled  is,  as  we  have  seen  {m) 
to  be  substituted  hi  his  place,  and  (he  same  couKo  of 
(/;♦)  Ante,  p.  1'38. 
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Eacluut. 


UuU'j*  of  ill'- 
HCriit  liu  nut 
apply  to  per- 
sonal estate. 


itivi'Stigatiuii  is  again  to  Ih'  pursmd  with  ri'spci't  to 
the  person  last  out  it  led  as  hr.s  already  been  poinled 
out  with  respect  to  the  last  purchaser.  And  if  Miere 
should  be  no  heirs  of  the  person  last  entitled,  as  well 
as  of  the  purchaser,  tlie  land  will  escheat  to  the  lord 
of  the  fee,  as  has  been  previously  explained  (n). 

It  should  be  carefully  borne  in  mind,  that  tlie 
above-mentioned  rules  of  descent  apply  exclusively  to 
estates  in  lanc^  and  to  that  kind  of  property  which  is 
denominated  real,  and  have  no  application  to  money 
or  other  personal  estate,  which  is  distributed  on  in- 
testacy in  a  manner  which  the  reader  will  find  ex- 
plained hi  the  author's  treatise  on  the  law  of  personal 
property  (o). 

An  exception  to  the  law  of  descent  was  made  in 
the  year  1881  (p),  of  a  sol»> 


Dt'si'enf  of 

;:;::J;a  il!  «.Ic  ease  of  the  death,  aft 

trustee  or       trustee  ot  mortgagee  o.    reeholds.    For  by  the  Con 

luortgiigee. 


veyanchig  Act,  1881  (q),  where  a  freehold  estate  or 
hiterest  of  inheritance,  or  limited  to  the  heir  as  special 
occupant,  in  any  tenei.ients  or  hereditaments,  corporeal 
or  hicorporeal,  is  vt.,ted  on  any  trust,  or  by  way  of 
mortgage,  in  any  person  solely,  the  same  shall  on  his 
death,  notwithstanding  any  testamentary  disposition, 
devolve  to  his  personal  representatives,  in  like  manner 
as  if  the  same  were  a  chattel  real  vestuig  in  them. 
Tills  enactment  still  regulates  the  devolution  of  free- 
hold estates  in  fee  simple  vested  in  any  one  solely 


(«)  Ante,  p.  55. 

(o)  Page  523,  17th  eil. 

(p)  By  HtatB.  37  &  38  Viet, 
c.  78,  s.  5,  and  38  ft  39  Viet.  e.  87, 
B.  48,  if  any  person  seised  of  any 
hereditament  in  fee  simple  as  a 
bare  trustee  died  intestate  be- 
tween t):  7th  August,  1874, 
and  the  31st  December,  1881, 
the  same  vested  like  a  chattel 
real  in  his  legal  personal  repre- 
tt'Utative.  With  this  extcpfiiin, 
before  the  year  1882,  the  faet, 


that  a  fee  was  held  subject  to 
a  trust  or  mortgage,  nmda  no 
difference  in  the  coi'rse  of  its 
descent  at  law.  iiee  ante,  p.  193  ; 
Wnw.  Conv.  Stat.  17,  19,  171. 

(?)  Stat.  44  &  45  Vict.  e.  41, 
8.  30,  amendeil  by  57  &  68  Vict, 
c.  46,  s.  88,  replacing  50  &  51 
Vict.  c.  73,  ».  45;  see  Wms. 
(on  .  .Stat.  170—170;  Be  Pit- 
ting'', Trusts,  26  t'h.  D.  432  ;  He 
Parker's  Truiff,  18W,  I  Ch.  707, 
721,  722. 
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npoii  (riiKl  or  l»y  way  of  iiif»rlj{ii<^'i',  Uic  TjhimI  Tniiisfir 
Ad,  1K97  (r),  u]t|ilyiiiK  nnly  (o  llic  nul  istatt!  fo  whicli 
ii  (li'ceuswl  person  was  fiitillcd  for  his  own  use,  and 
not  as  ♦nistce  or  niort{4ug»c. 

Heirs  are  now  char^'ed  willi  succession  and  estate  Succes«ion 
duty,  and  also  wit.h  increment  value  duty,  as  will  Ik-  incroment 
explaineil  in  the  ncNt  chapter.  Value  J>iitv. 

ij)  Ante,]).  221. 


it- 
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CHAPTER   X. 


OF  A   WIMi   OF  TiAXDS. 


Histiirv  i>f 

ll>c  |i;/lll  of 
niii'iiatinn 
l)V  will. 


Stalnto  cif 
Wills. 


The  rinht  of  tostamt'iitarv  ulionation  of  lands  is  a 
inatlcr  dt'pondinp  upon  Act  of  Parliament.  Wf  havo 
Ht'on,  that  previously  to  the  n'ijjpi  of  Henry  VIII.  an 
estate  in  fee  simple,  if  not  disposed  of  in  the  lifetime 
of  the  owner,  descended,  on  his  death,  to  liis  heir  at 
law  ((/).  To  this  rule,  gavelkind  lands,  and  lands  in  a 
f<'W  favoured  boroufiths,  formed  exceptions  ;  and  the 
liardsliip  of  the  rule  was  latterly  somewliat  mitigated 
hy  the  ))revalence  of  conveyances  to  vses ;  for  the 
Court  of  Chancery  allowed  the  use  to  he  devised  by 
will  {h).  But  when  the  Statute  of  Us(>s  (c)  came  into 
o])eration,  and  all  uses  were  turned  into  legal  estates, 
the  title  of  the  heir  again  prevailed,  and  the  incon- 
venience of  the  want  of  testamentary  jiower  then  began 
to  l)e  felt.  To  remedj-  this  inccmvenience,  an  Act  of 
I'avlianient  (d),  to  which  we  have  before  referred  {c), 
was  passed  six  years  after  the  enactment  of  the  Statute 
of  Uses.  By  this  Act,  every  person  having  any  lands 
or  hereditaments  holden  in  socage,  or  in  the  nature 
of  socage  ten\ire,  was  enabled  by  his  last  will  and 
testament  in  writing,  to  give  and  devise  the  same  at 
his  will  and  pleasure  ;  and  those  who  had  estates  in 
fee  simple  in  lands  held  by  knight's  service  were 
enabled  in  the  same  way  to  give  and  devise  two-third 
parts  thereof.  Wlien,  by  the  statute  of  12  Car.  11. 
c.  '24(/),  socage  was  made  the  universal  tenure,  all 


(a)  Ante,  p.  76. 
(6)  Ante,  p.  173. 
(c)  Stat.  27  Hen.  VIII.  o.  1(» ; 
ante,  p.  175. 

{<!)  :V2   H.n.    VI If.   c.    1,  .x- 


plaineii  bv  statute  34  &  35  Hen. 
VIII.  C.5: 

(*)  Attte,  p.  76. 

(/)  Ante,  p.  54. 
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fstatos  in  foo  simple  hociirno  at,  oncf  (Uivisahlf,  hcinp; 
thon   holdon    by   socage.    Tliis   fxtftiHive    powfr   of 
(Iftvising  lands  by  a  inf-n-  wriUnf?  unattested  wus  sor.n 
curtailed  by  tho  Htatutf  of  Frauds  (g),  which  requin-d  Tho  Stntuto 
that  all  devises  and  J)fqii.sts  of  any  lands  or  tene- ""'''■'""'■' 
nients,  devisable  either  by  statute  or  the  cnstom  of 
Kent,  or  any  borough,  or  any  other  custom,  should 
be  in  writing,  and  signed  ))y  th(!  party  so  devising  the 
same,  or  by  some  other  person  in  liis  presence  and  by 
his  express  direction,  and  should  l)e  attested  and  sub- 
scribed in  the  presence  of  the  said  devisor  by  three  or 
four  credilde  witnesses,  or  else  they  should  be  utterly 
void  and  of  none  efft-rt.     And  thus  the  law  continued 
till  tho  year  1837,  when  the  Wills  Act  was  passed  {h).  AVill.  A.t. 
liy  tliis  Act  tho  original  statute  of  Henry  VIII.  (i)  was 
repealed,  except  as  to  wills  made  prior  to  the  If-t  of 
Januarv',  1838,  and  the  law  was  altered  to  its  present 
state.    This  Act  p.^rmits  of  the  devise  by  will  of  every 
kind  of  estate  and  interest  in  r.-al  property  whidi 
would  otlicrwise  devolve  to  the  heir  of  the  testator, 
or,  if  he  became  entitl.-d  by  descent,  to  the  heir  of  his 
ancestor  (k) ;  but  enacts  (l),  that  no  will  shall  be  valid,  Wills  mn.t 
unl.'ss  it  shall  be  in  writing,  and  signed  at  the  foot  or  •'«.'*!«'>«'' '" 
end  thereof  by  tlie  testator,  or  by  some  other  persf.n  Tuust^nly 
in  his  presence  and  ])y  his  direction  ;  and  such  signa-  <*"«"'""^^'"'- 
ture  shall  be  made  or  acknowledged  by  tho  testator, 
in  the  presence  of  two  or  more  witnesses,  present  at 
the  same  time  (m) ;   and  such  witnesses  shall  attest, 
and  shall  stibscribe  the  will  i-,  the  presence  of  tho 
testator.    One  would  have  thought  that  this  enact- 
ment was  sufficiently  clear,  especially  that  part  of  it 

(g)  29  Car.  II.  c.  3,  s.  5. 

(*)  Stat.  7  Will.  IV.  &  1  Vif-t. 
c.  26. 


(>)  32  Hen.  VIII.  o.  I. 

U)  Sta'.TWUl.  IV.  &  1  Vict, 
c.  26,  s.  3.  See  anff,  p.  50,  n.  (i), 
.IS  f^i  the  deTJae  of  Linil,  vehirh 
Would  otherwise  oscheat  to  tho 
lord  of  the  fee. 


(0  Sect.  9. 

(m)  Sec  Re  (hinslan,  7  P.  D. 
102;  Wright  v.  Sanderson,  » 
P.  D.  149 ;  Dainlree  A  BiiUhfr 
V.  Fa*uh,  13  P.  D.  67,  102- 
W^ll  V.  Berry,  1893,  P.  5; 
Rro'i'n  V.  Skirtmc,  VMrl,  P.  3; 
LfirU  V.  /,<-u/s.  |<x»H,  P.   I. 
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wiiicli  direct «  Ili<'  will  to  ))o  si^jncd  at  tli(»  foot  or  oiul 
ihiivot.  Soiiif  Vi'vy  Oiirtlcss  tcstutttrs,  and  vt-rv  clcvor 
judf?t>s,  howivor,  cont rived  to  tlirow  upon  this  olauso 
of  tht>  Act  n  discvfditr  whidi  it,  ilid  not  dc^crvo.  And  it 
was  accordingly  supplt'nicntcd  by  an  Act  of  IS'i'i  (»). 
declaring  that  several  positions  of  (ho  testator's  signa- 
turo,  which  arc  cnunieiated  with  groat  olahoration 
(and  all  of  which,  tho  unloarnod  reader  will  prohahly 
think,  might  well  have  been  considorod  as  tlie  foot  or 
end  of  the  will  within  tho  moaning  of  tho  Wills  Act), 
shall  not  make  tho  will  void  ;  and  further  providing 
that  no  signature  shall  give  offoct  to  any  disposition 
which  is  underneath  or  follows  it,  or  was  inserted 
after  it  was  made. 

The  Statute  of  Frauds,  it  will  ho  observed,  required 

that  the  witnesses  should  bo  credible  ;  and,  on  the  point 

of  credibility,  tho  rules  of  law  with  respect  to  witnesses 

Were  formerly  very  strict  ;  for  tho  law  had  so  great  a 

dread  of  the  ovil  infiuonco  of  the  love  of  nionej^  that 

it  would  not  even  listen  to  any  witness  who  had  tho 

smallest  pecuniary  interest  in  the  result  of  his  own 

testimony.     Hence,  inider  tho  Statute  of  Frauds,  a 

ii  ijuest  to  a  witness  to  a  will,  or  to  the  wife  or  husband 

of  a  witness,  prevented  such  witness  from  houig  heard 

in  support  of  the  will ;    and,  the  witness  being  thus 

incrodilile,  the  will  was  void  for  want  of  three  credible 

witnesses.   l?y  an  Act  of  Geo.  II.  (o),  a  witness  to  whom 

a  gift  was  made  was  nMulered  credildo,  and  tho  gift 

only  which  was  made  to  the  witness  was  declared  void  ; 

but  the  Act  did  not  extend  to  the  case  of  a  gift  to  tho 

husliand  or  wife  of  a  witness  ;  sucli  a  gift,  therefore, 

Wills  A((.      still  rendered  the  whole  will  void  (p).    Under  the  Wills 

Act.  however,  tho  incompetency  of  the  witness  at  the 

(«)  Stat,  l.l  &  IC  Vict.  0.  24  ;  (o)  Stat.  25  Geo.  II.  c.  0. 

see    Mnrgary    v.    Robin«on,    12  (p)  Hatfield  v.  Thorp.  .5  B.  & 

P.   r».   8;     ff^   Ansiee,   iNiCf.   P.  A.  5«i» ;    I  .lariti.  Wills  71,  72, 

2s:i;      Kni/h    V.     Iliirri^.     ISU;"..  4tli  ed.  ;  2  Str.  12.'»"». 
P.  I<i3. 
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time  (,l  till'  <x.fiili.)n  (.f  111.-  will,  or  at  u?iy  tiriu-  ufl.r- 
wards,  is  iKif  Hunici.iii  i..  mako  llic  will  invalid  (7)  ; 
uiid  if  any  [..rson  Hliall  all.st  tli.t  •x-ciifidn  of  a  will. 
«o  whom,  or  ((.  wliosr  wif.-  r.i  hiisl.and,  any  Imicfieial 
inU-r.-st  wliats<MV.-r  sliall  l)n  (,'ivcn  (♦•xccpt  a  mere  cliarKi^ 
for  paynifiit  <,f  d.l.ts;,  flio  |).rson  at  testing  will  !»•  a 
«(»<)(!  Witness  ;  Init  ihe  «ift(,f  such  beneficial  interest  to 
such  person,  or  to  the  wife  or  hiishand  of  such  person, 
will  be  void  (r).  Creditors,  also,  are  i>i)(„[  witnesseH, 
although  the  will  should  contain  a  charge  for  payment 
of  (h-hts  («)  ;  and  the  mere  circumstance  of  being  a])- 
pointed  executor  is  no  objection  to  a  witness  {().  By 
subsequent  statutes  (u),  the  rule  which  excluded  the 
evidence  of  witnesses  in  Courts  of  Justice,  and  of  parties 
to  actions  and  suits,  on  account  of  interest,  was  very 
]>roperly  abolished  ;  and  th-j  evidence  of  interested 
persons  is  now  received,  and  its  value  estimated  accord- 
ing to  its  worth  ;  but  tfi.'  Wills  Act  is  not  affected  by 
theSf  statutes  (j:). 

As  we  have  seen  (j/),  wills  of  personal  estate  have  Proiotr  of 
always  been  required  to  be  proved,  formerly  in  the  ^'i;;,'',,,.. 
Kccl.siastical  Courts,  afterwards  in  the  Court  of  Pro- 
I>ate,  and  now  in  the  High  Court  of  .Tustic<'.     But  no 
Mich  formality  was  required  to  establish  a  will  of  nal  Wills  of  rr.il 
estate,  and  the  Courts  of  Common  Law  alone  had  jiii is-  ••''''''"• 
•iiction  on  all  questions  arising  cm  the  validity  of  a  will 
of   real   estat.-  (z),   the   Ecclesiastical   Courts  and    the 
Court  of  Probate  liaviiig  no  juri-diVtion  to  grant  pro- 
biite  of  a  will  relating  to  real  estate  only  («).     Wills 

(«?)  Stat.  7  Will.  I\'.  4  1  Vi.  t. 
( .  2(i,  R.  14. 

(r)  Stat.  7  Will.  IV.  &  1  Vict. 
<■.  26,  s.  1.5.  .See  Gurnfif  v. 
dunifij,  3  Drew.  208;  Tern- 
IH'.^I  V.  Tempest,  2  K.  &  .J.  ti.3.-, ; 
Thorpe  v.  Bestwick;  6  Q.  H.  I>. 
311  ;  Re  Trotter,  1899,  1  Ch. 
764;    AiJinv.  Stnr-'    I0f>4     I  < '1, 


(»)  Hect.  Id. 
(t)  Sect.  17. 


(u)  Stata.  (i  &  7  Virt.  f.  KT,  ; 
14  A  1,-.  Vict.  (■.  99,  amtn.liil  l.v 
16  &  17  Vict.  r.  83. 

ix)  Stuta.  6  &  7  Vict.  r.  nr,, 
s.  1  ;  14  &  15  Vict.  c.  99,  s.  -,. 

(y)  Ante,  p.  223. 

(z)  Bract,  fo.  401  a  ;  Dcnnn 
rase,  Cro.  far.  Il.i;  .\etlfr  v. 
Brrft,  ibid.  3fii,  nur. ;  1!,,-.  Abi. 
Prohibition  (f..  2). 


('()  1  Wm.i.  K.xor..  389,  7th  «<l. ; 
301,    10th   cl.  ;   Jie   Imimnmnil, 
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disposing  of  personal  as  well  as  ii'al  cslate  worn  oblif^ftl 
1o  lio  provod  as  being  wills  of  p«>rsonnlty  {h) ;  but  in 
such  casos  tbo  original  will  remained  tbe  only  cvidenco 
available  at  common  law  of  the  testator's  devise,  tbo 
I'oiuts  of  Common  IjUW  not  regarding  tbo  probata* 
('oi)y  (c)  of  tbe  will  in  respect  of  tbo  devised  realty  (</), 
altboiigb  tbe  probato  was  conclusive  evidence  of  tbo 
will  as  to  tbo  t^'stator's  personalty  (e).  But  now  by  tbo 
Court  (»f  Trobate  Act,  IS')?  (/).  tbe  probato  of  a  will 
is  admissible  as  evidence  of  a  devise  of  real  estate  uncb'r 
tbe  conditions  specified  in  tbe  Act.  And  by  tbe  same 
Act,  a  testator's  beir  at  law  and  tbe  devisees  of  bis  real 
estate  migbt  be  cited  to  attend  proceedings  in  tbe  ('uurt 
of  Probate  relating  to  tbe  validity  of  a  will,  and  would 
be  bound  by  sucb  procee<lings  if  so  cited  or  otberwise 
made  parties  tbereto  (f/).  Sinct'  i^l't  tbeso  provisions 
bave  applied  to  proceedings  in  tbe  lligb  Court  of 
Justice  under  tbo  jurisdiction  tlien  transfern-d  tbereto 
from  tbo  Court  of  Probato  (//) ;  so  tbat  an  beir  at  law, 
wbo,  being  also  one  of  a  testator's  next  of  kin,  bas 
unsuccessfully  contested  tbo  validity  of  bis  will  as  a 
disposition  of  personalty  in  proceedings  to  obtain 
probate  tbereof,  cannot  afterwards  dispute  tbe  will  as 
devising  realty  in  an  action  brougbt  under  tbo  Higb 
Court's  common  law  jurisdiction  (i)-  Tbe  Land  Transfer 
Act,  1897  (fc),  now  provides  tbat  probate  or  letters  of 
8\v.  &  Tr.  8 ;   lie  liarden,  L.  R.      dough  v.   Orefxhovgh,   L.   R.   2 


1  P.  &  M.  32fi ;  Be  Bootle,  L.  R. 
3  P.  &  M.  177  ;  J?*^  Tomlinson,  ti 
P.  D.  209;  Re  HornhmMe,  ITi 
P.  D.  149. 

(b)  S<"P  Partridgts  raM,  2  Salk. 
r>rti  ;  Anon.,  3  Salk.  22  ;  1  Wins. 
Kxors.  389,  7th  ed. 

(c)  Ante,  p.  223. 

(d)  Doe  d.  Anh  v.  Calvert,  2 
Oamp.  389  ;  Tavlor  on  Evidence, 
§  1.5B5  A. 

(e)  Allen  v.  Diindaa,  3  T.  R. 
V2r,. 

(/)  Stat.  2U  &  21  Vift.  r.  77. 
ss.  ti2,  64,  O.") ;  SOP  Tavlor  on  Evi- 
dtiire,  §^  Ifinr,  A,   K  C:  liarra- 


Q.  U.  012. 

to)  Stot.  20  &  21  Vict.  c.  77, 
ss.  01 — 03.  See  Sugden  v.  .*<7. 
Leonards,  1  P.  D.  1.54, 230.  'Jhene 
provisions  apply  only  to  wills 
executeil  sinee  and  in  acoordanee 
with  the  Wills  Act ;  Campbell  v. 
Lucy,  h.  R.  2  P.  &  M.  209. 

(A)  Stats.  36  &  37  V'ict.  c.  W>, 
ss.  3,  4,  16  ;  37  &  38  Vict.  r.  83  ; 
ante,  p.  168  ;  Wms.  Pere.  Prop. 
160,  488,  489,  17th  ed. 

(i)  Bearddey  v.  Benrdxley, 
]si«».  1  Q.  B.  746. 

(k)  .Stat.  00  &  01  Viit.  c.  (i.'i, 
s.  1  (3) ;  see  also  s.  2  (4). 
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ftdminLsfmtion  may  l»i'  Kninfcd  in  nspfrt  r)f  real  .stut.- 
•inly,  ulth(»H«h  llicr.'  is  no  iM-rsunal  osfut.'.  This  ponf*  rs 
jniisdiction  to  Kmnt  prolditt-  of  wills  of  iculfy  only  ; 
l)ut  where  such  wills  contain  no  appoint nienfc  of  .xi- 
cntors  or  other  disposition  of  the  testator's  itersonally. 
it  does  not  appear  necessary  to  ]»rove  them  (/). 


So  niiicli,  th<n,  for  the  power  to  make  a  will  of  lands,  Revocation 
and  for  the  formalities  with  which  it  must  he  accom- "' *  ""'" 
Itanied,     A  will,  it  is  well  known,  does  not  take  eff.-ct 
nnlil  Uie  decease  of  the  testator.     In  the  meantime,  it 
may  he  revoked  in  \  arioiis  ways  ;  as  hy  the  marriaj^e  (.f  liy  mirri^tpo. 
either  a  man  or  a  woman  (w)  ;  though,  ])ffore  the  Wills 
Act,  the  marriage  of  a  man  was  not  snflTicirnl  to  nvoki- 
his  will  unless  lie  also  had  a  child  horn  («).      A  will 
may  also  h..  revoked  hy  hnrninj,',  tearing,  or  otherwise  p.y  .losinic 
destroying  the  same,  hy  the  testator,  or  by  some  person  ^"1"  ^'|tl,'"' 
in  his  presence,  and  hy  his  direction,  with  the  intention  intmt  t.> 
of  rovidving  the  same  (0).     But  the  Wills  Act,  enacts  (/<)  "'''"^"  '' 
that  no  ohliteration.  interlineaticm,  or  other  alteration, 
made  in  any  will  after  its  execution,  shall  have  any 
effect  (except  SO  fiM'  as  the  words  or  effect  of  the  will, 
hefore  such  alteration,  shall  not  he  a]»]»ar<nt  (r/)).  unless 
such  alteration  shall  he  executed  in  the  same  uh'Mjier  as 
a  will  ;   hut  the  signature  of  the  testator,  and  the  suh- 
scription  of  the  witnesses,  may  he  made  in  the  margin, 

(I)  &0  nnle,  p.  240.  n.  (n).  A.  &  E.  14. 

(to)  Stat.  7  Will.  IV.  &  1  Viot.  (o)  Stat.  7  Will.  TV.  &  I  Vict 

c.   26,   fl.    18.     "Except  .-v   will  c.  26,  s.  20.    There  must  be  Iwth 

made  in  exercise  of  a  jxiwer  of  actual  destniotion  and  intent  to 

appointment,  when  the  real  or  destroy;    Andrew  v.  Molleu    12 

personal  estate  thereby  ajipointed  C.  ».  N.  S.  614 ;  Cheese  v.  Loveioit 

would   not,   in   default  of  such  2   P.   D.   251 ;    MiUg  v.   JUi'll- 


appointment,  pass  to  his  or  her 
heir,  customary  heir,  executor 
or  administrator,  or  the  pervjn 
entitled,  as  his  or  her  next  of 
kin,  under  the  Statute  of  Dis- 
tributions." Be  Fenwirk,  L.  R. 
1  P.  &  M.  319;  Be  Bimell,  1.5 
r.  D.  111. 

(n)  1  .farm.  Wills,  122.  Ith  ed. 
See   Mnrxloii    v.   Rof  d.    Fox,  8 


ward,  16  P.  1>.  20  ;  S.  rd  v. 
White,  1901,  P.  46;  ^<m  v. 
tSolieitor  to  Trewmry.  1905,  P.  42 ; 
am  V.  Gill,  1909,  P.  157 ;  and 
see  Atkittson  v.  JUorriit,  1897, 
P.  40. 

(p)  Sect.  21 ;  /f«  Hay.  1004, 
ICh.  317. 

iq)  Sec  Ffinch  v.  Coniiw,  1804, 
P.  101  ;   lie  lirnxifr,  ISO'.t,  P.  :jtj. 
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or  (in  sonitt  other  i»art  of  tin-  will,  op^xisito  or  noftr  f(» 
siioii  ult*>rntion,  or  at  Ww  foot  or  t-ml  of  or  oppositt-  to  u 
iiM'iiioruntliim  ri-fcriin^'  to  such  ultiration,  and  writtrn 
rtjr  revocation  at  the  t-nd  or  .sonic  othrr  part  of  thr  will.  A  will  may 
'"ily"x"?  "'•'*"  ''*^'  'I'vokt'd  by  any  writing?,  cxt'cuted  in  thu  Hunio 
niannor  as  a  will,  and  drdarhi^  an  intention  to  ntvoke, 
or  by  u  suhscipimt  will  or  I'odicil  (r),  to  ho  ext'cutcd  an 
hefore.  And  where  a  coilicil  is  added,  it  irf  considered 
as  part  of  the  will ;  and  the  disposition  made  hy  the 
will  is  not  disturbed  further  than  is  absolutely  necessary 
to  give  effect  to  the  codicil  (s). 


I'lit^l. 

My  Mul)M>- 
((iieiit  will. 

Ity  ctHlioil. 


SiiltHt-quent 
illh]iiiNititm. 


Aflcr-piir- 
chased  Jaiiils, 


The  above  are  the  only  means  by  which  a  will  can 
now  be  revoked  ;  unless,  of  course,  the  testator  choose 
afterwards  to  part  with  any  of  the  ])roperty  comjirised 
in  his  will,  which  he  is  at  lurfect  liberty  to  do.  Tn 
this  case  the  will  is  revoked,  as  to  the  projterty  jiarted 
with,  if  it  does  not  find  its  way  back  to  the  testator, 
so  as  to  be  his  at  the  time  of  his  death.  Under  the 
Statute  of  Hen.  VIII.  a  will  of  lands  was  regarded  in 
the  light  of  a  lyf^aeM  conveyance,  to  come  into  operation 
at  a  future  time,  namely,  on  the  death  of  the  testator  (/). 
And  if  a  man,  having  made  a  will  of  his  lands,  after- 
wards disposed  of  them,  they  would  not,  on  returning 
to  bis  jiossession,  again  become  subject  to  his  will, 
without  a  subsequent  republication  or  revival  of  tln^ 
will  (u).  But,  under  the  Wills  Act,  no  subsequent  con- 
veyance shall  prevent  i\u)  operation  of  the  will,  with 
respect  to  such  devisable  estate  or  interest  as  the  tes- 
tator shall  have  at  the  time  of  his  death  (x).  In  the 
same  manner,  the  old  statute  was  not  considered  as 
enabling  a  person  to  dispose  by  will  of  any  lands,  except 


(r)  Stat.  7  Will.  IV.  *  1  Vict. 
c.  26,  8.  20.  Seo  HeUitr  v.  Hel- 
Her,  0  P.  D.  237  ;  Re  Ooiltng,  11 
P.  1).  79  ;  Be  Hodgkinton,  1893, 
P.  339;  Athinton  v.  Morris,  1897, 
P.  4<i ;  CiuUU  V.  ?r«7.'oci«,  1898, 
P.  21  ;  Re  lirwiH,  1007,  P. 
129. 


(s)  1  Jarm.  Wills,  177  sq.  6th 
ed. 

(<)  See  P.  &  M.  HiHt.  Eng. 
I.aw,  ii.  313. 

(u)  1  Jarm.  Wills,  147,  lOS, 
4th  (hI. 

(r)  Sfttt.  7  Will.  IV.  &  1  Vi»  t. 

26,  H.  23. 
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^iicli  ii.-.  lie  WII-.  |Mi>>iss(i|  (»f  111  ihr  tiriK  of  iiiiikinx  !•'•' 
will :  so  timt  hinils  ininhnscd  iift.r  llic  dutc  of  the  will 
(•<MiM  not  lu'  ttfTr(t<<l  liy  any  «»f  ifs  disitositions,  l»iit 
ilcsctndtd  to  the  li<ir  ai  law  (ij).  This  also  is  alt«'i<«l 
liy  the  WillH  Act,  which  enacts  (s)  that  tv<ry  will  shall  A  »ill  n-w 
hv  construo.l,  with  nfenncc  to  thr  [.ropcrty  conipris.*!  J{,7,tVtl'i"of 
in  it,  to  speak  iind  take  effect  as  if  it  }ia«l  been  cxociited  the  t«.uior. 
inimediutejy  h.for..  the  «leath  of  the  testator,  unless  a 
contrary  intention  >hall  apprar  hy  the  will.  So  that 
every  man  may  now  dispose,  hy  his  will,  of  all  such 
landed  property,  tn  r.al  estate,  as  ho  muy  hereafter 
jiossc  ss,  as  well  us  that  which  he  now  has.  Again,  the 
usult  of  the  old  rule,  that  a  will  of  lands  was  a  present 
conveyance,  was,  that  a  general  devis*,-  by  a  testator  of 
the  residue  of  liLs  lands  was,  in  eflect,  a  specific  dispo- 
sition of  such  lands  and  such  only  as  the  testator  then 
had,  and  had  not  left  to  any  one  else  («).  A  general  t.vwr»\ 
residuary  deviseo  was  a  devisee  of  the  lands  not  other-  [j'jTy/,"^'^ 
wise  left,  exactly  as  if  such  lands  had  been  given  him 
l»y  their  names.  The  consequence  of  this  was,  that  if 
any  other  porsoas  to  whom  lands  were  left  died  in  the 
lifetime  of  the  testator,  the  residuary  devisee  had  no 
claim  to  such  lands,  the  gift  of  which  thus  failed  ;  but 
the  lands  descended  to  the  heir  at  law.  This  rule  is 
altered  by  the  Wills  Act,  under  which  (h).  uide^s  a 
contrary  intention  ajjpear  by  the  Avill,  all  real  estate 
c(»mitrised  in  any  devise,  which  shall  fail  by  reason  of 
the  ileath  of  the  devisee  in  the  lifetime  of  the  testator, 
or  by  reason  of  such  devise  being  contrary  to  law,  or 
otherwise  incapable  of  taking  etfect,  sliall  be  included 
in  the  residuary  devise  (if  any)  contained  in  the  will. 

This  failure  of  a  devise,  by  the-  decease  of  the  devisee  a  laps^-. 
in  the  test*»tor's  lifethiie,  is  called  a  lapse ;   and  this 
lapse  is  not  j»reveute(l  by  the  lands  being  given  to  the 


(>j)  1  Jarm.  Wilb.  64"..  4fh  pel. 

{:)  Stat.  7  Will.  IV.  i  1  Viit. 
1-.  i<i,  s.  H  ;  lie  I'o.ial  and  Lamb, 
ao  C'h.  i>.  00. 


(o)  I  Jarm.  WilLs,  ft45,  4th  ed. 

th)  S»;,t  7VVi!|.  fV.andl  Vkt. 
c.  2t>,  s.  2.5  ;  MiutoH  V.  ffvltn, 
1903,  .\.C.  I. 
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Kslalt  liiil. 


(U'visi-i.'  and  Ilia  Iwirg  ;  ami  in  llt«>  siuik-  wav,  lii-ruii'  lln' 
Wills  Act,  it  ii'itl  to  tlio  (l('vi.s«>(>  mill  (lu>  }uir»  uj  kin  biHlij 
would  not  cari\v  tlir  lands  to  tlu-  heir  of  tlu'  body  of  tin- 
dfvist'i',  in  cas«>  of  tlu>  dovLs»>o's  decease  in  the  lift'tiitif 
of  the  Icwttttor  (c).  Fur  tlu'  U'lins  heiu  and  heirn  of  the 
hotly  aiv  words  of  limitation  merely  ;  that  is,  thry 
nuivly  mark  out  tho  estate,  which  the  devisre,  if  living? 
at  the  testator's  death,  would  have  taki'ii,  — in  the  one 
case  an  estate  in  fee  simple,  in  thu  other  an  estate  tail ; 
and  the  heirs  are  no  objects  of  the  testator's  bounty, 
No  liijiM'  «.)»  furlhtr  than  as  cunuecled  with  their  aiicestur  (d).  Two 
cases,  howt'ver,  were  introduced  by  tho  Wills  Act, 
in  which  tho  devise  is  to  remahi  unalYeuted  by  thu 
tit-cease  of  the  devisee  in  tho  testator's  lifetime.  The 
lirst  case  is  thai  of  a  devise  of  real  estate  to  any  person 
for  an  cdatc  kiU ;  in  which  case,  if  the  devwee  should 
die  hi  the  lifetime  of  the  testator,  leaving  issue-  who 
would  be  inheritalde  under  such  entail,  and  any  such 
issue  shall  be  livhig  at  the  death  of  the  U-stalor,  such 
devise  shall  not  lapse,  but  shall  take  i-liect  .is  if  tho 
death  of  such  pi-rson  had  hajipi-ned  iumiediately  after 
the  death  of  the  testator,  unless  a  contrary  intention 
shall  apiiear  by  the  will  (<■).  The  other  case  i-.  that  of 
the  de\isee  lu-iiij^  ((  child  or  other  isnitc  of  the  testator 
dyinj^  hi  the  t(-stator's  lifetime  and  leavui}^  issue  uny 
uf  whom  are  livhi^  at  the  testator's  death.  In  this 
case,  unli-ss  .1  mere  life  estate  shall  have  bec-n  left  tii 
the  devisee,  ihe  devise  shall  not  lapse,  but  shall  take 
ett'ect  as  in  ihe  former  case  (/). 


i>»(ir  i>[ 
ti'atutur. 


CotiKtruc'tiun 
uf  wills. 


Tlu-  construction  of  wills  is  the  next  object  of  our 
attention.  In  construiii};  wills,  the  Courts  have  always 
borne  hi  mind,  that  a  testator  may  not  have  hail  the 

(c)  Uodgwu  and  Wife  v.  Am- 
brute,  1  Duugl.  337. 

id)  Plowd.  345  ;  i  Koj).  105  ; 
1  Jarm.  Will*.  338,  4th  til. 

(«■)  suit.  1  Will.  !V.  A-  I  \::\. 
c.  I'li,  ^.  32. 

t/  )  iSctt.  33.    Sit  Wms.  rcis. 


Prop.  612,  17th  etl. ;  Johnson  v. 
Johnson,  3  Hare,  157  ;  Ecclea  v. 
t'Apywf,  2  Kay  ft  J.  67tf  ;  Urigth'^ 
\.  Oate,  12  Sim.  354 ;  Eager  v. 
Fnrnifall,  17  Ch.  D.  115.  E-tatu 
ilntv  iittachca  ;  He  Hcott,  11)01,  1 
K.    I!.   22^.     i'usthumuuii  ibbuu 
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haiiii'  ojt|ioiliiiiity  of  I.^'itl  Hdvk-i-  in  .IruwiiiK  hi-,  will,  us 
hi'  would  iiavc  hud  in  »  x. culinj,'  u  died.  And  th<  iir^t 
Kicat  nmxini  of  con^tnicliofi  iiccoidin«lv  is  that  the 
intention  (.f  thf  t.-sUitor  oii^ht  to  Im-  ohs..j\..d  (,j).    Th<  h.unii 


decisions  of  tho  Comt 


ni  pm.snin,','  this  nifixini,  have 


III  I') 

1)0  olw.'cvcci. 


t,'i\fn  rtsc  to  u  niinilH-r  of  .Mili^idiary  rules,  to  he  a|i|ilied 
in  making  out  the' tesiutoi's  intention  ;  and  when  doiil.ts 


iivs  made  Use  of  (o  deteiii 


UI! 


occur,  these'  rules  are  alw 

the  meaning  ;  so  that  the  true  hgal  construction  (A 
will  is  occasionally  diti'erent  from  that  which  would 
occur  to  the  mind  of  an  improfes^ional  reader.     Ctr- 
tainty   cannot   be   ohtnined    without   uniformity,   nor 
uniformity  without  rule,    llules,  therefore,  have  he.n 
found  to  he  absolutely  n.  ce>.suy  ;    and  the  indelinil" 
maximof  olMervin;^  the  intention  is  nowlarfjely  r|ualitiiil 
I'v    the   numerous    d.-cisions    which   have    been   mad<' 
ie>|iecting  all  mann<  r  of  doubUul  jioints,  each  of  which 
deci>iuns  forms  or  conlirm.  a  rule  of  construction,  to  !>.• 
iitlinded  to  wh<ne\er  any  >iMiilar  difliculty  occurs,     it 
i>,  indeed,  very  questionable,  wheth.r  this  maxim  of 
observing  the  intention,  lea-onable  as  it  may  apiiear, 
lias  been  of  ajiy  service  to  testators  ;    and  it  has  cer- 
tainly occasioned  a  great  deal  of  trouble  to  the  Courts. 
Testators  have  imaguiod  that  the  making  of  wills,  to 
l>e  so  leniently  interpreteil,  is  a  matter  to  which  any. 
body  is  competent ;  and  tho  coasequence  has   been 
an  immeaso  amount  of  litigation,  on  all  sorts  of  con- 
tradictory and  nonsensical  bequests.      An  intention, 
moreover,  expressed  dearly  enough  for  ordinary  appre- 
hensions, has  often  been  <lefeated  by  some  techn-'         ..hniwl 
rule,  too  stubborn  to  yield  to  the  general  maxim,  that  ''"'^" 
the  intention  ought   to   be   observed.     Tims,    in   one-  K.v  .m,.(e  „» 
case  (h),  j.  testator  decland  his  intention  to  be,  that  eV  '"'f'"'*^^'* 
his  son  should  not  sell  or  dispose  of  his  estate  for  longer  *'«IJ  »<>  •«' on 


can  take.  Re  Urlffilht'  SiHkmcnl, 
1911.  ICh.  24«. 

u,)  ;w   A-=.    !>j;5  a;    Y.    B.  U 
11a.  VI.  lM  b  ;  Litt.  s.  JSO  ;  l\rk. 


».  Joo  ;  :*  B]a<  k.  Comra.  381. 

ih)  Perrin   v.   Blake,  4   Uurr. 
io'i'j,  I  W.  Bi.  07 J,  i  Dougi.  n\i. 
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time  thiUi  his  lift',  and  to  tluit  intent  hv  di-visod  the 
sanio  to  his  son  for  his  life,  juul  after  his  doccaso  to  the 
heirs  of  the  body  of  his  said  son.  The  Court  of  Kind's 
Bench  held,  as  the  reader  woidd  no  doubt  expect,  tliat 
the  son  took  only  an  estate  for  his  life  ;  but  this 
d(>cisiou  was  reversed  by  the  Court  of  Exchetiuer 
Chamber,  and  it  is  now  well  settled  that  the  decision 
of  the  Court  of  King's  Bench  was  erroneous  (t).  The 
t(>stator  unwarily  made  use  of  technical  teruLS,  which 
always  require  a  technical  construction  (j).  In  giving 
the  estate  to  the  son  for  life,  and  afttn-  his  decease  to 
the  h(>irs  of  his  body,  the  testiitor  had,  in  ellect,  given 
the  estate  to  the  son  and  the  heirs  of  his  body.  Now 
such  a  gift  is  an  estate  tail ;  and  one  of  the  inseiiarable 
incidents  of  an  estate  tail  is,  that  it  may  Ix'  barred  in 
the  manner  already  described  (fc).  Tlie  son  was,  there- 
fore, properly  entitled,  not  to  an  estate  for  life  only, 
but  to  un  estate  tail,  which  would  at  once  enable  him 
to  dispose  of  the  hinds  for  an  estate  in  fee  simple.  In 
contrast  to  this  case  are  those  to  which  we  have  before 
adverted,  in  the  chapter  on  estates  for  life  (l).  in 
those  cases,  an  intention  to  confer  an  estate  in  fee  simple 
was  defeated  by  a  construction,  which  gave  only  an 


only  iiii  cstuto  i-sUite  for  life  ;   a  gift  of  lands  or  houses  to  a  person 

fllC     llfl*  ...  a  .  .   ■ 


fur  life 


Wills  Act. 


simply,  without  words  to  limit  or  mark  out  the  estate 
to  be  taken,  was  held  to  confer  a  mere  life  interest. 
But,  m  such  cases,  the  Courts,  conscious  of  the  pure 
technicality  of  the  rule,  were  continually  striving  to 
avert  the  hardship  of  its  effect,  by  laying  hold  of  the 
most  mmute  variations  of  phrases,  as  matter  of  excep- 
tion. Doubt  thus  took  the  place  of  direct  hardship  ; 
till  the  legislature  thought  it  time  to  interpose.  As  wo 
have  seen,  a  remedy  was  provided  by  the  Wills  Act  (m), 
which  enacts  (»)  that  where  any  real  estate  shall  bo 


(i)iVaruf,  C.  U.  147—172. 
(j)  lieSitncoc.  11)13,  1  t'li.  oHi. 
[k)  AiUt,  i>.  im. 


(/)  AiUc,  i>.  113. 

(m)  7  Will.  IV.  &  1  Vict.  c.  20. 

(H)  iici't.  2t». 
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devised  to  any  person,  without  any  words  of  limitation, 
such  deviso  shall  bo  construed  to  puss  the  fee  simple, 
or  other  the  whole  estate  or  interest,  which  the  testator 
had  power  to  dispose  of  by  wiU,  in  such  real  estate, 
unless  a  contrary  intention  shall  appear  by  the  will. 
In  these  cases,  therefore,  Uu  rule  of  law  has  been 
made  to  give  way  to  the  testator's  intention ;  but  the 
case  above  cited,  in  which  an  estate  tail  was  given  when 
a  life  estate  only  was  intended,  is  sufficient  to  sIions  , 
that  rules  still  remain  which  give  to  certain  phras.'s 
such  a  force  and  effect  as  can  be  properly  directed  In- 
those  only  who  are  well  acquainted  with  their  power/ 
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1"!"!"'.""^,^"?,''^  ?''".  ^^^'"•'^  "^  intention  arose  in  Gift  iu  case 

' of  deatli 

without  issue. 


-"-  v^vivuiu  uj.  luutiiwua  arose  n 

tJie  case  of  a  gift  of  lands  to  one  person,  "  and  in  case  °*  '•'^^^'^ 

lift      cli'ill      .]*..      ...li.1. 1       *  «*       .. 


he  shall  die  without  issue,"   then  to  another.     The 
Courts  mterpreted  the  words,  "  in  case  he  shall  die 
without  issue."  to  mean  "  in  case  of  his  death,  and  of 
the  failure  of  his  issue  ;  "  so  that  the  estate  was  to  go 
over  to  the  other,  not  only  in  case  of  the  death  of  the 
lonner,  leavmg  no  issue  living  at  his  decease,  but  also 
in  the  event  of  his  leaving  issue,  and  his  issue  after- 
wards  lailmg,  by  the  decease  of  all  his  descendants, 
llie  Courts  considered  that  a  man  might  properlv  be 
saad  to  be  "dead  without  issue,"  if  he  had  died'and 
ielt  issue,  all  of  whom  were  since  deceased  ;   quite  as 
much  as  If  he  had  died,  and  left  no  issue  behind  hhii 
In  accordance  with  his  view,  they  held  such  a  gift  as 
abovo  mentioned  to  be,  by  implication,  a  gift  to  the 
hrst  person  and  his  issue,  with  a  remainder  over   on 
such  issue  failing,  to  the  second.    This  was,  in  fac't,  a 

S  i  '^''*'*f  *'"  *•; "''  ^"''^  ^'•'''y  ^'^ '  ^''  ^'^  ^'^t-te  Such  a  gift 

tail  1.  just  such  an  estate  as  is  descendible  to  the  issue  ^^^^  ^^  »» 
of  the  party,  and  will  ceaso  when  he  has  no  longer  "'**'* ''"' 
heirs  of  his  body,  that  is,  when  his  i^sue  fails.    l£d 
there  been  no  power  of  barring  entail.,  this  would  no 

(o^  Warm.  Will.,  664.  4th  eU. ;  JUachdl  v.  Heed,,^,,  8  S.m.  4.  7. 
W.lS.i..  j^ 
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doubt  liavo  been  a  most  effectual  way  of  fuliilliug  to 
tho  utmost  the  testator's  intention.    But,  as  we  have 
seen,  every  estate  tail  in  possession  is  liable  to   be 
barred  and  turned  into  a  fee  simple,  at  tho  will  of  tho 
owner.    With  this  legal  incident  of  such  an  estate, 
the  Courts  considered  that  they  had  nothmg  to  do  ; 
and  by  this  construction,  they  accordingly  enabled  tho 
lirst  devisee  to  bar  the  estate  tail  which  thoy  adjudgeil 
him  to  possess,  and  also  the  remainder  over  to  the 
oilier  party.     He  thus  was  enabled  at  once  to  accpiiru 
the  whole  fee  simple,  contrary  to  the  mtention  of  the 
testator,  who  most  probably  had  never  heard  of  estates 
tail,  or  of  the  means  of  barring  them.     This  rule  of 
construction  had  been  so  long  and  firmly  ostablLihed, 
that  nothing  but  tlie  power  of  rarliament  could  effect 
\Vill:i  All.       an  alteration.     This  was  done  by  the  Wills  Act,  which 
directs  (j))  that  hi  a  will  the  words  "  die  without  issue," 
iiud  similar  expressions,  shall  be  construed  to  mean  a 
want  or  failure  of  issue  in  tho  lifetime,  or  at  the  death 
of  tho  party,  and  not  an  indoimite  failure  of  issue  ; 
unless  a  contrary  mtention  shall  appear  by  the  will, 
by  reason  of  such  person  having  a  prior  estate  tail,  or 
of  a  preceding  gift  bemg,  without  any   implication 
arismg  from  such  words,  a  gift  of  an  estate  tail  to  such 
person  or  issue,  or  otherwise. 

From  what  has  been  said  it  will  appear  that, 
before  the  above-mentioned  alteration,  an  estate  tail 
impUctttion.  might  have  been  given  by  will,  by  the  mere  implica- 
tion, arising  from  tho  apparent  intention  of  tho 
testator,  that  the  land  should  not  go  over  to  any  one 
else,  so  long  as  the  fust  devisee  had  any  Lisue  of  liLi 
body.  In  the  particular  class  of  cases  to  which  wo 
have  referred,  this  implication  is  now  excluded  by 
express  enactment.  But  the  general  prmciple  by 
which  any  kind  of  estates  may  be  given  liy  will 
(p)  Beet.  J9 ;  sfc  He  Kdwariis,  1SU4,  3  Ch.  044. 
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wlieuover  au  intention  so  to  do  is  expressed,  or  clearly 

implied,  still  remains  the  same.    In  a  deed,  technical 

words  are  always  required ;   to  create  an  estate  tail 

by  a  deed,  it  is  necessary,  as  we  have  seen  (g),  that 

the  word  heirs,  coupled  with  words  of  procreation,  such 

as  heirs  oj  the  body,  or  else  the  words  in  taU  shall  bo 

made  use  of.    So,  we  have  seen  that,  to  give  an  ep'ate 

in  fee  simple,  it  is  necessary  in  a  deed,  to  ute  tho 

word  heirs,  or  else  the  words  in  fee  simple  (r),  as  words 

of  limitation,  to  Umit  or  mark  out  the  estate.    But  in  tiift  of  mi 

a  will,  a  devise  to  a  person  and  his  seed  (a),  or  to  him  *">"'" '"''  ^y 

and  his  issue  (t),  and  many  other  expressions,  are  *^'^' 

sufficient  to  confer  an  estate  tail ;  and  a  devise  to  a 

man  and  his  Jieirs  nude,  which  in  a  deed  would  be  held 

to  confer  a  fee  shnple  (u),  in  a  will  gives  an  estate  m 

taU  male  (x) ;  for  the  addition  of  the  word  "  male,"  as 

a  qualification  o*f  heirs,  shows  that  a  class  of  heirs, 

leas  extonsivo  than  heurs  general,  was  intended  (j/) ; 

and  the  gift  of  an  estate  in  tail  mole,  to  which,  in  a 

will,  words  of  procreation  are  unnecessary,  is  tho  only 

gift  which  at  all  accords  with  such  an  mteution.    So,  mi  „f  „  f^c 

oven  before  the  enactment  directing  that  a  devise  '''^^''"  ^^ 

without  words  of  limitation  shall  be  construed  to  pass  ^'^' 

a  fee  simple,  an  estate  m  fee  simple  was  often  held  to 

be  conferred,  without  the  use  of  the  word  heirs.    Thus, 

such  an  estate  was  given  by  a  devise  to  one  in  je'e 

simple,  or  to  him  for  ever,  or  to  him  and  his  assigns  for 

ever  (2),  or  by  a  devise  of  all  the  testator's  estate,  or  of 

all  his  property,  or  all  his  inherilance,  and  by  a  vast 

number  of  other  expressions,  by  which  an  intention 

to  give  the  fee  simple  could  be  considered  as  expressed 

or  imphed  (o). 


(?)  Ante,  pp.  147,  208. 

(r)  Ante,  pp.  147,  208. 

(•)  Co.  Litt.  9  b ;  2  Ulack. 
Cumm.  115. 

it)  Martin  v.  Hwannell,  2  Btav 
249 ;  2  Jaim.  WiJk,  1030,  Utli  cU. 

(M)  AnU,  p.  148. 


(x)  Co.  Litl.  27  a ;  2  BUfik. 
C'omni.  1 10. 

(y)  2  Jarni.  WilLs  1846, 6tli ed. 

(J)  Co.  Litt.  Ob.;  2  Black. 
I'nmn!.  H.iJ*. 

(")  2   Juim.  VVUIb,   274   tq., 

4th  ed.  »             X . 
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The  doctrine  of  uses  and  trusts  applies  as  well  to 
a  will  as  to  a  couveyauco  made  between  living  parties. 
Thus  a  devise  of  lauds  to  A.  and  his  heirs  to  the  use  of 
B.  and  his  heirs,  upon  certain  trusts  to  be  performed 
by  B.,  will  vest  the  legal  estate  in  fee  simple  in  B. ; 
and  the  Court  will  compel  him  to  execute  the  trust ; 
unless,  indeed,  he  disclaim  the  estate,  which  he  is  at 
perfect  Uberty  to  do  (6).    But,  if  any  trust  or  duty 
should  be  imposed  upon  A.,  it  will  then  become  a 
question,  on  the  construction  of  the  will,  whether  or 
not  A.  takes  any  legal  estate ;   and,  if  any,  to  what 
extent.    If  no  trust  or  duty  is  imposed  on  hun,  he  is 
a  mere  instrument  for  conveying  the  legal  estate  to  B., 
tilling  the  same  passive  office  as  a  person  to  whom  a 
feoffment  or  conveyance  has  been  made  to  the  use  of 
another  (c).    From  a  want  of  acquaintance  on  the 
part  of  testators  with  the  Statute  of  Uses  (d),  great 
difficulties  have  frequently  arisen  m  determining  the 
nature  and  extent  of  the  estates  of  trustees  under 
>vills.    In  doubtful  cases,  the  leaning  of  the  Courts 
was  to  give  to  the  trustees  no  greater  estate  than  was 
absolutely  necessary  for  the  purposes  of  their  trust. 
But  '^'''  doctrine  having  frequently  been  found  incon- 
venien.    provision  has  been  made  in  the  Wills  Act  (c), 
that,  under  certain  circumstances,  not  always  to  bo 
easily  explained,  the  fee  simple  shall  pass  to  the 
trustees,  instead  of  an  estate  determinable  when  the 
purposes  of  the  trust  shall  be  satisfied. 

The  above  examples  may  serve  us  specimens  of  the 
"*    great  danger  a  person  incurs,  who  ventures  to  commit 
the  destination  of  his  property  to  a  document  framed 

(b)  Nicloson  V.   Wardsioorlh.  2  20  Kq.    166;    Bejroo'f'^1%- 

Svv^nBt  305   19lt.  R.  86;   Urch  1  Ch.  43  ;  see  onfe,  pp.  177,  210. 

V  Ta/ter    3  My.   &  Cr!   702  ;  {d)  27  Hen.  Vlll.  c.  10  ;  ante. 

S^crs  V.  A;«.,«.  5  E.  &  B.  307.  p.  Wi^^^^   ^  ^^^^^   ^^   ^  ,  ^..^,^ 

(r)   •_•  J.iini.  WilK    IHII    v'/.       c.  26,  bs.  30,  31. 
0th  cd.  ;   Baker  v.  White,  L.  U. 
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in  ignorance  of  the  rules,  by  which  the  ofTect  of  siicli 
document  must  be  determined.  The  Wills  Act,  by 
the  alterations  above  mentioned,  effected  some  im- 
provement ;  but  no  Act  of  Parliament  can  give  skill 
to  the  unpractised,  or  cause  everybody  to  attach  the 
same  meaning  to  doubtful  words.  The  only  way, 
therefore,  to  avoid  doubts  on  the  construction  of  wills, 
is  to  word  them  in  proper  technical  language,— a  task 
to  which  those  only  who  have  studied  such  language 
can  be  expected  to  be  competent. 

If  the  testator  should  devise  land  to  the  person  Devise  to 
who  is  his  hoir  at  law,  it  is  provided  by  the  Inheritance  ''*'''■• 
Act(/)  that  such  heir  shall  be  considered  to  have 
acquired  the  land  as  a  devisee,  and  not  by  descent. 
Such  heir,  thus  taking  by  purchase  (g),  will  therefore 
become  the  stock  of  descent ;  and  in  case  of  his  decease 
intestate,  the  lands  will  descend  to  Ms  heir,  and  not  to 
the  heir  of  the  testator,  as  they  would  have  done  had 
the  lands  descemled  on  the  heir.     Before  this  Ac(,  an 
heir  to  whom  lands  were  left  by  his  ancestor's  will 
was  considered  to  take  by  his  prior  title  of  descent 
as  heir,  and  not  under  the  will  -  unless  the  testator 
altered  the  estate  and  limited  it  in  a  manne  •  different 
from  that   in  which  it  would  have  descended  to  the 
heir  (//). 

As  we  have  seen  (t),  in  the  case  of  testators  dying  Rc„i  .-state 
aft.,r  the  year  1897,  their  real  estate  vests  at  once  in  *J«v''«''i  '«>«• 
their  executors,  notwithstanding  any  testamentary  dis-  Snal"" 
position  thereof  ;  and  the  executors  are  empowered  to  J^P'*'"'"^'*- 
dispose  of  the  same  to  raise  money  for  payment  of  "*"' 
the  funeral  and  testamentarj-  expenses  and  debts  and 
the  legacies,  if  charged  on  the  real  estate;   and  the 

«  ^<'if!^/iL*^'"-i^:iV^^'  <*)  Watk.  Descents,  174,  176 

i;.4ir^Q^r^^v"'*''-*'"ff?"^'      (229.  231.  4th  ed.). 

la\  a2'  ^Wo  "'•  '^•■''  '•■«'»•'»"•  "•-'.  2(M»,  in, 

(g)  Ante,  p.  229.  225. 
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devisee  of  lands  lakes  no  osf  ate  therein  at  law,  thongh 
he  has  an  interest  in  them  in  equity,  until  the  executors 
have  either  assented  to  the  devise  in  his  favour  or 
have  expressly  conveyed  the  lands  to  him.    And  if  a 
testator  has  left  no  executor,  his  real  estate  will  vest 
in  his  administrator  cum  testamenlo  nnnexo,  who  will 
have  the  same  powers  in  all  respects  as  an  executor  (fe). 
But  where  a  testator  died  before  the  year  1898,  the 
devise  of  his  real  estate  was  quite  independent  of  the 
executors'  assent  or  interference,  unless  the  testator 
should  either  expressly  or  by  implication  have  givon 
his  executors  any  estate  in  or  power  over  the  same  {I). 
In  the  middle  of  the  last  century,  however,  the  doctrine 
was  broached,  that  if  a  testator  had  charged  his  real 
estate  with  the  payment  of  his  debts,  such  a  charge 
gave  by  implication  a  power  to  his  executors  to  sell 
liis  real  estate  for  the  payment  of  his  debts.    I'he 
author,  elsewhere,  attempted  to  show  that  this  doctrine, 
though  recognised  in  several  modern  cases,  was  in- 
consistent with  legal  principles  (m) ;    and  in  this  he 
was  supported  by  the  gre.at  authority  of  Lord  St. 
Leonards  {n).    In  consequence,  however,  of  the  diffi- 
culties to  which  these  cases  gave  rise,  an  Act  was  passed 
by  which,  where  there  was  a  charge  of  debts  or  legacies, 
the  trustees  in  some  cases  and  in  other  cases  the 
executors  of  a  testator  were  empowered  to  sell  his  real 
estate   for    the    purpose  of    paying   such   debts  or 
legacies  (o).    The  powers  given  by  this  Act  are  of  course 

Pors.    Prop.    ri21,  (m)  Sec  the  Author's  Essay  on 

Beat  Assets,  c.  fl. 
V.  &  P.  225,  (n)  Sug.  Pow,  120—122. 


Where  tni.i- 
ti-ps  may  sell 
or  mortgage 
to  pay  testa. 
tor's  dpWs  or 
lestaoies. 


(i)  WmR. 
17th  cd. 

(I)  See  1  Wms. 
2nd  ed. 

(o)  But.  22  &  23  Vict.  c.  35,  passed  13th  Aug.,  1869,  commonly 
called  Lord  St.  Ijeonards'  Act,  and  now  intituled  the  Law  of  Pro- 
perty Amendment  Act,  1859.  By  sect.  14,  where  by  any  will  which 
■hall  come  into  operation  after  the  passing  of  the  Act,  the  testator 
shall  have  charged  his  real  estate  or  any  specific  portion  thereof  with 
the  payment  of  his  debts  or  of  any  legacy  or  other  specifio  sum  of 
money,  and  shall  have  devised  the  estate  so  charged  to  any  trustee 
or  trustees  for  the  whole  of  his  estate  or  interest  therein,  and  shall 
not  have  made  any  expren  provision  for  the  raising  of  such  debts, 
legacy,  or  sum  of  money  out  of  the  cst«t<*,  such  trustee  or  tnistee.H 
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praolically  snpowrded,  in  <ho  case  of  tost  at  ore  dying 
after  1897,  by  the  more  oxtensivo  powers  over  real 
eatftfe  now  conferred  on  executors  by  the  Land  Trannfer 
Act,  1897  (p) ;  but  Ihey  remain  applicable  in  cases  of 
death  before  1898. 

Aa  we  have  seen  (q),  under  the  Conveyancing  Act, 
1681,  freehold  estate  of  inheritance  vested  in  any 
person  solely  upon  any  trust,  or  by  way  of  mortgage, 
now  devolves,  on  his  death,  to  his  personal  represen- 
tatives.   And  the  same  Act  (r)  empowers  the  tenant's 

may,  notwithstanding  any  trusts  aftually  dcclurod  by  the  testator, 
raise  such  debt«,  legacy  or  money  by  sale  or  mortgage  of  the  lands 
devised  to  them.     By  sect.   1.1,  these  powcm  are  extended  to  all 
iKTSons  in  whom  the  estate  devised  shall  for  the  time  being  be  vested 
by  survivorship,  descent  or  devise,  or  who  may  be  appointerl  to 
succeed  to  the  trusteeship  under  any  power  in  the  will  or  by  the 
<|nurt.     By  sect.  10,  if  any  testnior,  who  shi-:!  have  created  such  a 
charge,  shall  not  have  devised  the  hereditaments  charged  in  such 
terms  as  that  bis  whole  estate  and  interest  therein  shall  become 
vested  m  any  trustee  or  tnistccs,  the  executor  or  executors  for  the 
time  bemg  named  in  his  will  (if  any)  shall  have  the  same  power  of 
raismg  the  same  moneys  aa  is  before  vested  in  the  trustees,  and  su'  h 
powor  shall  devolve  to  the  person  or  persons  (if  any),  in  whom  tho 
executorship  shall  for  the  time  being  bo  vested.     It  is  not,  however, 
''^♦'"■'sable  by  an  administrator  cum  Ustamento  anntxo  ;  Re  Clay  rf? 
rftUy,  16  Ch.  D.  3.     By  sect.  17,  purchasers  or  mortgagees  were  not 
to  be  bound  to  inquire  whether  the  powers  thus  conferred  have  been 
duly  exercised  by  the  persons  acting  in  exercise  thereof.     And  bv 
sect.  18,  these  provisions  were  not  to  prejudice  or  affect  any  sale  o'r 
mortgage  made  or  to  bo  made  in  pursuance  of  any  will  coming  into 
operation   before  the  passing  of  the  Act ;  nor  were  they  to  extenrl 
to  a  devise  to  any  person  in  fee  or  in  tail,  or  for  the  testator's  whole 
estate  and  interest,  charped  with  debu  or  legacies ;  nor  were  they 
to  affect  the  power  of  any  such  «levisee  to  sell  or  mortgage  as  he  or 
<ney  nugnt  bv  law  then  do  ;   see  ife  Wilam,  2  Times  L.  R.  443,  34 
iL«  ■."/'^  •«„;?  ^""■'^  '"  fitrru»»  Corpn.  and  Raieiinson's  Contract, 
1903,  1  Ch.  339.     In  the.se  cases  the  law  was  that  the  devisee  might, 
in  the  exercise  of  his  inherent  right  of  alienation,  either  sell  or  mort- 
gage the  lands  devised  to  him  ;    but  if  legacies  only  were  charged 
thereon,  the  purchaser  or  mortgagee  was  iK.und  to  see  his  money 
duly  applied  in  their  payment  ;    Horn  v.  Horn,  2  Him.  &  Stu.  448  • 
hssay  on  Real  As.set»,  p.  («  ;    He  Jtehherk,  63  L.  .1.  (,%.  5!«i.     If| 
however,  the  testator's  debts  wtro  rhargeil  on  thr-  l^uids,  then,  whether 
there  were  legacies  also  chargefl  or  not,  tho  practical  impossibility 
of  obliging  the  purchaser  or  mortgagee  U>  look  to  the  payment  of 
so  uncertain  a  charge  exonerated  him  from  all  liability  to  do  more 
than  simply  pay  his  money  to  tho  devisee  on  his  sole  receipt  •   Essay 
on  Real  Assets,  pp.  62,  63  ;   Corsfr  v.  Cartirright,  U  R.  7  H.  L.  731  • 
He  Henson,  1908,  2  Ch.  35(i,  361— 3ft4. 

ip)  Ante,  pp.  22.5,  220.  ,.  4 ;    see  Wms.  Gmv.  Stat.  54 

(?)  Artie.  19.3,  244.  -^58. 

(r)  Stat.  41  4  45  Vict.  <■.  41, 
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or  mortgage, 
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Ami  a  power  persoual  represent  at  ivefl  to  convey  the  lee  simple  or 
l^hoid^  other  freehold  interest  descendible  to  his  heirs  general 
ciUte  in  any  land  for  the  purpose  of  giving  effect  to  a  con- 

uS!'"*"**  tract  for  sale  thereof,  subsisting  at  his  death  and 
enforceable  against  his  heir  or  devisee  («). 


Will*  in 
MiddleHCX 
and  York- 
shire to  be 
regisU"red. 


Ni>w  rnact- 
iiipiit,  relief 
puri'liasers 
and  mort- 


Wills  of  lands  situate  in  Middlesex  or  Yorkshire  or 
the  town  and  county  of  Kingston-upon-Hull,  must 
be  duly  registered  in  the  county  register,  in  order  to 
operate  as  a  complete  and  unavoidable  conveyance. 
For  the  Registry  Acts  for  those  places  (/)  provided 
that  a  memorial  of  all  wills  of  lands  in  those  counties 
should  be  registered  within  six  months  after  the  death 
of  every  testator  dying  within  the  kingdom  of  Great 
Britain,  or  within  three  years  after  the  death  of  every 
testator  dying  upon  the  seas  or  in  parts  beyond  the 
seas ;  otherwise  every  such  devise  by  will  should  bo 
adjudged  fraudulent  and  void  against  any  subsequent 
purchaser  or  mortgagee  for  valuable  consideration  (?<). 
But  in  consequence  of  the  construction  placed  upon 
tliese  Acts  by  the  Courts  of  Equity  (x),  if  a  purchaser  or 
mortgagee  from  the  heir  of  one,  who  held  land  in  a 
register  county,  had  had  clear  previous  not  ice  of  a  will 
devising  the  same  land,  ho  could  not,  by  registering  his 
deed,  gam  any  priority  over  the  devisees  in  respect  of 
the  equitable  estate  in  the  land  (y).  The  Vendor  and 
***  Purchaser  Act,  1874(2),  provides  (o)  that,  where  the 
will  of  a  testator  devisbg  lands  in  Middlesex  or  York- 
shire has  not  been  registered  within  the  period  allowed 
by  law  in  that  behalf,  an  assurance  of  such  land  to  a 
purchaser  or  mortgagee  by  the  devisee,  or  by  some  one 


(»)  See  anU.  p.  187 ;  1  Wma. 
V.  &  P.  530,  633,  2nd  ed. 

(0  Stota.  7  Anne,  c.  20,  s.  8  ; 
2  &  3  Anne,  c.  4,  s.  20  ;  6  Anne, 
c.  62  (0  Anne,  c.  35,  in  Huff- 
head)  ;  8  Geo.  II.  c.  6.  B.  16.  See 
ante,  p.  212;  Wms.  Con  v.  Stat. 
21—23. 

(tt)  Chaihrirk    v.    Tiiriirr,    34 


Beav.  034,  L.  R.  1  Ch.  310; 
1  Wms.  V.  &  P.  370,  2nd  ed. 

{x)  See  ante,  pp.  212,  213. 

(y)  Wms.  Conv.  Stat.  23,  and 
n.  (g). 

{«)  Stat.  37  &  38  Viot.  c.  78. 

(a)  Sect.  «.  Hci'  Wins.  Conv. 
Stnt.  21—24. 
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deriving  f  itle  under  iiiiii,  shall,  if  registered  before,  tuko 
precedence  of  und  prevail  over,  any  aflsurance  from  the 
testator's  heir  at  law.    As  wo  have  seen  (fe),  the  old 
York-shire  Registry  Acts  wore  repealed  by  the  Yorkshire 
Registries  Act,  1881  (c).    By  this  Act,  wills  affecting 
Lands  in  Yorkshiro  tmi/  be  registered  thereunder ;  and 
every  will  enlitlod  to  be  registered  under  this  Act  shall 
have  priority  according  to  the  date  of  the  death  of  the 
testator,  if  the  date  of  registration  thereof  be  within, 
or  under  this  Act  to  be  deemed  to  be  within  (d),  a 
period  of  six  months  after  the  death  of  the  testator,  or 
according  to  the  dato  of  registration  thereof,  if  such 
date  of  registration  bo  not  within,  or  under  this  Act  to 
be  deemed  to  be  within,  such  period  of  six  months  (e). 
This  Act  also  providos  for  the  registration  of  an  atlidavit  UpffUtnifion 
of  intestacy  at  any  time  after  the  expiration  of  six  [^  ^^^ j^^l'^'^j 
months  from  the  death  of  a  person  holding  land  within  intpstacy. 
Yorkshire  and  Kingston-upon  Hull ;   and  enacts  that, 
where  any  such  affidavit  of  intestacy  has  been  duly 
registered,  any  assuranco  for  valuable  considoration 
made  or  executed  by  any  person  who  would  be  om- 
poworod  to  make  or  execute  the  same  in  case  of  such 
intestacy,  and  duly  registered,  shall  have  priority  over 
any  will  of  the  supposed  intestate,  the  date  of  registra- 
tion of  which  shall  be  subsequent  to  the  date  of  regis- 
tration of  such  assuranco  or  iMl  and  not  within  or  Sic. 
under  this  Act  to  be  deemed  to  bo  within  a  period  of 
six  months  after  the  death  of  the  supposed  intestate  (/ ). 
As  we  have  seen  (g),  this  Act  provides  that  no  person 
claiming  any  legal  or  equitable   interest   under  any 
priority  given  by  the  Act  shall  lose  any  such  priority 


(4)  Ante,  p.  213. 

(c)  Stat.  47  &  48  Viet.  c.  54, 
.s  .51. 

(rf)  See  «<Kt.  11,  which  provides 
for  registration  of  notice  of  a  will 
witliin  .xix  months  after  the  tes- 
tatnr'.s  death,  if  the  will  it^tlf 
cannot  lie  registered  within  the 


same  period. 

(e)  Sects.  4,  14,  as  amended 
hy  48  &  49  Vif  t.  e.  2r>,  s.  4. 

(/)  Stat.  47&-i.^  Vict.  c.  54, 
f.  12.  l"he  words  or  will  .'ippear 
siip»'rllniins. 

i-j)  A„le,  p.  2l:{. 
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lIlllV. 


Ra<f's  of 
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Uiity. 


Add  i  til  HID  1 
siicrpssioii 
iliHirs. 


merely  in  conw»quenco  of  hit  having  been  nffecfod  wiJh 
aetnal  or  ronslruotivfl  notice,  except  in  coaeft  of  actual 
fraud. 

As  a  rule,  every  person  succeeding  to  any  beneficial 
interest  in  real  property  as  heir,  or  under  a  will,  upon 
any  death  which  has  occurred  ofter  the  Succession 
Duty  Act,  1858,  is  liable  to  pay  succession  duty  on  the 
value  of  the  succession  at  the  rate  stated  below,  and 
the  duty  is  a  charge  on  the  property  as  mentioned  in 
the  note  {h).     By  the  Finoncc  Act,  1894  (t),  a  duty 

(A)  SUt.  16  k  17  Vict.  o.  61,  u  to  which,  and  u  to  mccewnon  duty 
generally,  «oe  2  Wmi.  V.  *  P.  1260  *q.,  2nd  ed.  By  pcct.  2,  every 
pAitt  or  future  dispoaition  of  property,  oy  r«aiion  whereof  any  penon 
has  or  Ahall  hceome  beneficially  entitled  to  an^  property  or  tlin 
5  inrome  thereof  upon  the  death  of  any  pemon  dying  on  or  after  <h<< 
'  19th  May,  18R3,  either  immediately  or  after  any  interval,  eithe. 
certainly  or  contingently,  and  either  originally  or  by  way  of  sulmti'  i- 
tive  limitation,  and  every  devolution  by  law  ol  any  beneficial  inten-xt 
in  property,  or  the  income  thereof,  upon  the  death  of  any  peniiii 
(lying  on  or  after  that  date,  to  any  other  penon,  in  poiwefwion  or 
expectancy,  is  deemed  to  hare  conferred  or  to  confer  on  the  penon 
entitled  by  reaaon  of  any  rach  diapodtion  or  devolution  a  "  ruc- 
ceAxion."  And  by  m.  10,  18,  as  amended  b^  10  Rtiw.  VII.  c.  H, 
a.  M  (1),  duty  is  charmd  on  such  "  sncceiaions "  (except  where 
legacy  duty  is  charged  Uiereon)  at  the  following  rates  : — 

Where  the  successor  is  to  the  predecessor  (who  in  the  case  of 
intestacy  appean  to  be  the  last  possessor  (not  the  last  purchaser  ; 
Hanson  on  Succession  Duty,  239,  240,  3rd  od.),  and  in  the  case  of  n 
will  is  the  testator) : — 

(1)  Lineal  issue  jr  ancestor,  or  husband  or  wife,  £1  per  cent., 
subject  to  the  exemptions  mentioned  below. 

(2)  Brother  or  aiater,  or  descendant  of  a  brother  or  sister,  £r> 
(originally  £3)  per  cent. 

(3)  Brother  oi  sister  of  the  father  or  mother,  or  descendant  of 
such  brother  or  sister,  £10  (originally  £5)  per  cent. 

(4)  Brother  or  sister  of  the  grandfather  or  grandmother,  or  dc- 
Bccndant  of  such  brother  or  sister,  £10  (originally  £6)  per  cent. 

(.'))  In  any  other  degree  of  collateral  consanguinity,  or  a  stranger 
in  blood,  £10  per  cent. 

By  stat.  ni  Vict.  c.  8,  s.  21  (1),  additional  succession  duties  were 
charged  at  the  raie  of  10^.  per  cent,  in  case  (1),  above,  and  £1  10«. 

interest  at  3  per  cent.,  by  yearly 
or  half-yearly  instalments,  ex- 
tending over  eight  years  from 
the  death  ;  but  if  the  property 
Ite  8<jld,  the  duty  shall  be  paid 
on  completion  of  the  wile  ;  ntatK. 
57  &  58  Vict.  e.  30,  s.  ('.  (8) ;  59 
&  60  Vict.  c.  28,  ■«.  IH,  40.  As 
to  estate  dutv  general! v,  we 
2  Wms.  \.  &  \\  12113  xq.,  'iiul  e«l. 


(»•)  Stat.  07  &  58  Vict.  c.  30, 
ss.  1,  2,22,  24.  This  Act  his 
Ik'cii  amended  by  stats.  59  &  00 
Vii  t.  c.  28,  88.  14—2'!  ;  01  &  02 
Vii  t.  c.  JO,  88.  13,  14  ;  63  Vict. 
i:  7,  ss.  11—14;  7  Edw.  VII. 
c.  13  SB.  12—16  ;  10  Edw.  VII. 
c.  n,  ss.  r>4— 64  ;  2  &  3  tico.  V. 
c.  8,  ».  ft.  Estate  duty  on  real 
l>roi)crty    may    be    paid,    with 
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I^gafy  cliit3". 


called  eilato  duty  ik  ohargftd  upon  the  principal  valnn  Entat..  .imy. 
of  all  re*]  or  personal  property  which  paiiww,  whether 

I»r  Mnt.  in  tha  other  cMfn.  Hut  by  «t*t.  87  k  M  Vict.  r.  SO,  m.  I. 
th«M  dntiM  are  noi  in  Im  Irvinl  in  icuprct  of  prowrty  chaiwalilx 
with  Ntate  duty.  •     i~    ^         n 

,  If*^  ^l*^  '"  P«y»ble  on  lirqupnU  by  will  of  pmonal  MtA«i> 
(other  than  beqimu  of  leaaeholil  property  or  of  Irgaririi  payable  ont 
nf  or  rharged  upon  rral  enUt*.  or  the  rmta  and  profitu  or  pioreedii 
of  Mie  or  mortgage  thereof;  aJI  of  which  are  now  liable  to  racoemioii 
fluty)  and  it  in  charged  at  the  came  rate*  aa  above  utated  for  nicoce. 
won  (hity  (excepting  the  additional  dutiea) ;  aee  lUtn.  58  Geo.  III.  o. 
184.  irhedalf.  part  iii. ;  10*17  Vict.  c.  81.  aa.  1. 10. 19 ;  ffl  Vict,  c 
H.  «.  21  (2);  10  Edw.  VII.  0.  8.  a.  OH.  which  increaaed  the  ratea  of 
dutv  I  Wma.  Pera.  Prop.  B00-fl«2,  17th  ed.  A  penon  chargeable 
with  legacy  or  aucceaaion  duty,  who  ihall  have  been  married  to  any 
wifeorhnahaad  of  nearer  oonaanguinity  than  himaelf  or  henelf  to  tiw 
testator  or  predeoenaor,  naya  the  aame  rate  of  duty  only  aa  rach  wife 
or  husband  would  have  been  chargeable  with  ;  atat.  16  ft  17  Vict.  c. 

01.  R.  11. 

Uift*  by  will  of  property  on  truat  for  any  charitable  or  pnUic  piir- 
Ixr.M>«  nro  subject  to  MicceMion  duty  at  the  rate  of  £10  per  cent  on 
the  amount  or  principal  value  thereof  •    Htot.  10  ft  17  Viet.  o.  fil. 


Wife  or 
huHhanil 
ot  nearer 
of  kin. 


Cliaril.tblc 
hefiucsts. 


legacy  or  auccenaion  duty  at  the  rate  of  1  per  rent,  aa  between 
JUMMU  iaaae  and  anceator  waa  not  payalile  in  reapect  of  any  property 
on  tbe  valno  of  which  either  probate  or  acoonnt  duty  had  bMn  paidf, 
or  in  reqiect  of  property  chargeable  with  eatate  dnty  on  any  d^th 
occurring  after  the  Irt  Augunt.  18»4.  And  legacy  or  auccewion 
duty  waa  not  pavable  aa  between  husband  and  wife  on  any  death 
occurnng  bfforf  the  .10th  April.  1909.     Hee  atata.  65  Oeo.  In' c.  184. 

!J^  *  ShjP'.'*  "J.-'  '"  *  ''  ^''''♦-  '•  "'•  ••  18 ;  44  Vict.  o.  12.  a.  41  ; 

87  ft  68  Vict  0. 30.  m.  1. 24.     But  by  aUt.  10  Edw.  VII.  c.  8.  n.  M, 
1^  anb-aa.  a—*.  legacy  and  aucceaaion  duty  at  the  rate  of  1  per  cent,  were 

re-impowd  m  between  lineal  iaaue  and  anoeetorAnd  impoaed  aa  between 

Inidhand  and  wife,  mibject  to  exemption  in  the  caaea  following  :— 
^  (a)  Where  the  principal  value  of  the  propmrty  paning  on  the  death 

™  *"«  oecewied  in  respect  of  which  eaUte  duty  ia  payable 
(other  than  property  in  which  the  deceaaed  never  hiwl  an 
intereat,  and  property  of  which  the  deceaaed  never  waa 
competent  to  diapoae  and  which  on  hin  death  pa.<ifiea  to 
perKma  o^er  thui  the  husband  or  wife  or  a  ImealMiceator 
or  descendant  of  the  deceaaed)  doea  not  exceed  £15,000. 

/; »  w-T      .3""  "^y  *?  ^^  T*'"*'  <**  **>•  '•8»«7  or  aucceaaion  ; 
(h)  Where  the  amount  or  value  of  tlie  legacy  or  aucceaaion  together 
with  anv  other  legaoiea  or  aucceasiona  derived  by  the  aame 

JS!S  ??iSli*^ii.*?****"'  '"*«*'»*•  or  predecessor  does  not 
1  *!!!*li**"''"'  '"'•tever  may  be  the  principal  value  of  snch 

I .  property ; 

.  (f )  Where  th«  person  taking  the  legacy  or  Buccessi<«  is  the  widow 

f  or  achild  under  the  age  of  twenty^me  years  of  the  testator. 

inteatate  or  predecessor,  and  the  amount  or  value  of  the 

tep^  or  aucceaaion  t<«ether  with  any  other  legaciea  or 

.^♦^S^""  ^'^  ^  "*•  ■••"*  P***"  '"»">  the  testator. 

,  mteatete  or  predecessor,  does  not  exceed  £2000.  whatever 

t  -D       '^^  -  .  ^^^  PnnciP^  value  of  auch  property. 

^        .   lL""  ?•?'  ^  *••'•  •*«*»«>•  *be  expressiim  ''deceased  "  means  as 

to  legacy  duty,  the  testator  or  intestjite,  and  in  the  case  of  a  sncoeasion 
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or   rOBPOBK\r.   IIKIlKmTAM'IMTfl. 

upon  intMiaoy,  by  .vill  or  by  gettloincnf ,  on  Ihe  death 
of  any  pewon  dying  aU  or  I  he  l«t  of  August ,  1894.    The 

ariiing  thrmigh  deTolntion  by  Uw,  the  per»on  .m  wh«i«e  ile»Ui  the 
Miccewuon  »niiei«,  and  in  the  c«»e  of  b  •ucreiwion  »n»ing  under  a 
diipoiition,  the  penton  on  whote  df»th  the  Unit  nut  iciwion  thereunder 
•Hm^  And  by  nib-a.  4,  Mm  icctinn  nhall  take  rffi-ct  n*  to  '•8»."y  ""'Jy 
where  the  t«iUior  or  inteetato  diini  on  or  «ft*r  the  30tli  April.  190», 
•nd  in  the  cane  of  a  iucceiiiiion  ariBinij  throut(h  devolution  by  law 
only  where  the  luccenaion  ariwH  on  or  ultcr  that  date,  and  hi  the  caae 
of  a  MicceMion  ariiing  under  a  dl«p««ition,  only  if  the  firat  iUOceMion 
under  the  di»P"«ition  ariwi  on  or  after  that  date. 

lipgacy  or  luoceMJon  duty  i»  not  payable  by  any  member  of  the 
royal  family  ;  or  whire  the  vnlue  of  the  whole  perwnal  eatote  or 
iucccidon  iN  leiw  than  £100;  or  where  the  net  value  of  the  property, 
in  re«H)ctof  which  CHtatc  duty  in  payable  on  norne  death  (excluwve  of 
property  iettled  otherwise  than  by  the  will  of  the  dcceaaed)  docs  not 
exceed  £1000.  and  the  fixed  duty  (payable  where  the  grow  value  of 
nuch  property  doe*  not  ex.wd  HMO)  or  eaUte  duty  ha«  been  poid 
uiK.n  the  principol  volue  of  that  CHtato ;  or  on  objects  <>f  national, 
wientific.  historic,  or  artistic  int.r.'Ht  while  enjoyed  in  kind ;  '«»''"«'«• 
r..'i<!co.III.c.  184,  whcdiile,  iwrtiii.;  10*  '7  Virt.  n  fll.  ■•  l«:  4.« 
,V  44  Vict.  f.  14.  H.  13;  52  Vict.  r.  7.  k.  1<M^):  f.T  ft  68  Viot.o.Sti, 
»,  10;   10  l':«lw.  VII.  c.  H.  M.  .-.S  (•.').  01  (•-').  tKJ. 

By  the  Succewiion  Duty  Act.  1H53.  Bucccwtion  duty  m  a  lifHt  vUattie 

on  iht  interent  of  the  sweeMor.  and  of  oil  persons  .laiiniiiR  in  hm  nglit, 

in  all  the  real  property  on  whiih  it  i»  assesswl ;  and  is  olso  a  del«t 

due  to  the  Crown  frt>m  the  succoHm.r,  haviiig.  in  the  ctts<>  of  ith 

property  comprised  in  any  surrcsKion,  priority  over  all  charges  and 

HitereeU  creat«Hl  by  him.     Under  this  Act,  the  duty  on  a  succcskioii  to 

real  property  was  made  payable  on  the  value  (U>  be  uscerUined  us 

directed  in  the  Act)  of  an  annuity  equal  to  the  unnual  value,  of  him  h 

property  during  the  succesoor's  life,  or  for  any  less  perio»l  during  which 

ho  might  be  entitled  ;    and  the  duty  was  to  lie  pnici  by  eiKht  equal 

half-yearly  instalments,  commcnrinn  at  the  end  of  twelvij  months 

after  the  successor  should  have  become  entillcd  to  the  liencficiol 

enjoyment  of  the  property.     But  if  the  suocesHor  should  ilie  before 

nil  such  instalmenU  should  have  become  due.  then  any  instnlnicnt 

iii.t  due  at  his  decease  should  cease  to  be  ))ayuble  ;   except    in  tin- 

ruse  of  a  successor  who  should  have  liccn  competent  to  di»|>c.s«>  by 

will  of  a  continuing  interest  in  such  property,  in  which  ruse  the 

instalments  unpaid  at  his  death  should  lie  a  continuing  chnri^e  c.ii 

such  interest  in  exoneration  of  his  ether  pniperty,  and  should  Ik- 

payable  by  the  owner  for  the  time  being  of  such  interest.    See  stats. 

I0&  17  Vict.  e.  01,88.21,42.44;  52  Vict, c. 7.  s.  12;  A.-O.  v.  SrfUm, 

11  H.  L.  C.  257  ;  A.O.  v.  HaUttt,  2  H.  ft  N.3e8.     Bystat.51  Vict.c. 

8.  s.  22.  the  successor  was  given  the  option  of  poying  half  the  succession 

duty  by  four  equal  annual  instalments,  commencing  at  the  end  of  a  year 

after  entering  upon  enjoyment,  and  the  other  half  either  upon  the  dnv 

of  payment  of  the  last  of  such  instalments,  or  by  four  further  anniml 

instalments  with  interest  at  £4  per  cent,  on  the  amomit  remaining 

unpaid.     By  the  Finance  Act,  1894,  succession  duly  is  payable  cm 

the  principal  value  (less  the  estate  duty  created  by  that  Act  and  the 

expenses  of  paying  the  same)  of  any  real  property,  if  the  succcssop 

i-  "competent  to  dispose,  nf  the  property."  that  if.  if  he  is  a  person 

liaving  " ™(h  an  estate  or  interest  therein  or  suf h  general  power  u.s 

wciild,  if  he  were  sui  jurit,  enable  him  to  dispose  oi  the  property, 

including  a  tenant  in  tail  whether  in   possession  c.r  not.       In  smli 
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rate  u{  duty  ig  gruduutud  uucurding  to  the  valuu  u(  tho 

vHtate  as  itated  in  tbu  iiotu  (fc) ;  and  to  deteriidne  the 

rate  of  duty  to  be  puid,  ull  t  he  property  no  passing  must , 

us  a  rule,  be  uggreguted  so  aa  to  form  one  estate  (i). 

Where  properly,  in  respect  of  which    state  duty  i8a.iiiiiueiit 

leviable,  is  settled  by  the  will  of  the  decousod,  or  having  '■'''•'^"  *'"'^ 

been  settled  by  somo  other  dispci-iou,  taking  effeot 

after  the  1st  of  /.ugiwt,  WJi,  passes  thereunder  on  tlnj 

death  of  the  deceusod  to  some  person  not  "  competent 

to  dispose    of    the  prop  liy"  »,  a  further  oslaio 

duty  (called  nett lenient  uslate  duty)  i.s  lu viable  at  tho 

rate  of  two  (originally  out')  p(  r  cent,  on  'ho  principal 

value  of  the  property  so  settled,  except  where  the  only 

life  interest  in  the  property  after  the  death  of  the 

<  a.xf  the  kuccciMuun  iluty  is  made  u  uhsi;ge  on  the  pnyptrty,  uiid  is 
|Hi>ttble  by  the  luimo  iiistalmeuts  (t4i  cumnwnce  twelve  months  after 
the  successiwi  hab  bccomo  eutitled  iii  poMeasici)  aiid  with  the  same 
intcrcHt  as  are  authorised  by  the  Act  in  the  case  of  pstato  duty  »ii 
rnil  property  ;  sut.  67  4  58  Vict.  c.  "JO  m.  IS,  22  (2.  o) ;  see  s.  7  (r.) ; 
bl4t.  10  JSdw.  VII.  c.  8,  8.  60 ;  anJ      '■     .),  ante,  p.  287. 
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Mm.   VII.  c.  8.  V  54.  and  Second  Sehodulc,  rtplaciiiv 
3,  .-.  12  J   57  *,  58  Vict.  c.  30,  s.  17.  '^ 

[l]  State.  57   &  58  Vict,  c  30, 


.S<'e  stat.  10 
7  Edw.  VII.  c. 


ss.  4,  7  (10),  15  (21.   Iti  (3t.  I".  ; 
511  &  00  X'itt.c.  2H.  ->.  17,  JiMli  ; 
03  \  id.  i.  7,  .->.  iJ.   KI  .    7  ImIw. 
VII.  c.  13,8.  Hi. 
(m)  This  means,  Hithrcgaul  to 


l.uid,  not  compt-tont  to  dispose  of 
the  whole  estate  therein  as  tenant 
in  fee  simple  o.  in  tail  or  midi  r 
•  1  power exereisai)io  forone'bottii 
Ixiieiit  ;   sec  s.  22  (2,  a). 
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ilucuatiod,  is  that  of  a  wife  or  busbaDd  of  the  deceased  : 
but  daring  the  continuance  of  the  settlement  the 
settlement  estate  duty  is  not  to  be  payable  more  ihau 
once  (n).  And  when  estate  duty  has  once  been  paid 
in  n^spect  of  settled  property,  it  is  not  payable  again 
until  the  death  of  a  person  who  was  "competent  to 
disjjoso  of  the  property  "  (n»).  Whore  estate  duty  is 
leviable  on  any  property  which  does  not  '*  pass  to  the 
executor  as  such  "  (as  in  the  case  with  real  property  (o)), 
a  part  of  the  estate  duty,  proportionate  to  the  value  of 
such  property,  is  a  first  charge  thereon ;  except  as  against 
abondfide  purchaser  thereof  for  valuable  consideration 
without  notice  (p).  Under  the  Finance  Act,  1910  (g),  a 
duly  called  increment  value  duty  is  charged  on  the 
increment  value  (as  defined  in  the  Act  (r))  of  any  land, 
on  the  occasion  (amongst  others)  of  the  death  of  any 
person  dying  on  or  after  the  29th  of  April,  1910,  whiro 
the  fee  simple  of  the  land,  or  any  interest  (as  delined 
in  the  Act  (.s))  in  the  land  is  comprised  in  the  properly 
passing  on  the  death  of  the  deceased  within  the  mcuuiug 
of  tho  I'mauce  Act,  189-1(0,  •^^'^  i^a  amendments. 
This  duty  appears  to  bo  charged  on  any  property 
which  does  not  pass  to  the  executor  as  such  m  the 
same  manner  as  estate  duty  (u). 


(n)  StftU.  57  &  58  Vict.  u.  30, 
s8.  a,  17.  21  (4),  22  (1  h.  i) ;  59  & 
00  Vict.  c.  28,  8.  19 ;  61  &  62 
Vict.  c.  10,  HH.  13,  14 ;  10  Edw. 
VI 1.  c.  8,  8.  54. 

(nn)  Sec  stiits.  57  &  58  Vict. 
1-.  30,  H.  6,  (2) ;  til  &  62  Vict,  i . 
10,  a.  13;  2  Wins.  V.  &  V.  1303 
uiul  II.  (/),  2«ul  I'd. ;  (i«/f,  V.  269, 
n.{A). 

(o)  See  2  Wins.  V.  St.  V.  1307, 
1313—1315,  2iid.  ed. 

ip)  Stat.  57  &  58  Vict.  c.  30, 
s.  !H1) ;  Jie  Paliwr,  iWtO.  VV.  N. 
9;    Rt  ahartmn,    1901,    2    Cb. 


280. 

(q)  Stat.  10  Edw.  Vll.  c.  8 
(passed  20th  April,  1910),  s.  1  (/*). 
Ah  to  increment  value  duty,  bee 
Wms.  V.  St,  P.  i.  705  »g. ;  ii.  1323, 
2iid  ed. 

(r)  See  HN.  2,25 — 32;  Luiiudtn 
V.  Inland  Heventte  Commra.,  1913, 
3  K.  B.  809. 

(«)  See  H.  41. 

(t)  SUt.  57  &  58  \ict.  f.  30, 
.s.-.  1,  2  (1,  a,  b,  c,  3). 

(M)  See  »Ut.  10  Edw.  VII.  c.  S, 
s.  :,;  2  Wms.  V.  &  P.  1324, 
2iid  cd. 
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CHAPTER  XI. 

OF  CRBDITORb'   RIGHTS. 

In  tlic  present  chapter  it  is  proposed  to  consider 
the  rights,  which  creditors  may  acquire,  to  tako  free- 
holds in  their  debtor's  possession,  to  satisfy  their 
debts.  The  liabiUty  of  an  estate  of  freehold  to  aUena- 
tiou  for  debt  has  been  ahready  briefly  noticed  (o)  ;  and 
wo  have  seen  that  it  may  arise  either  in  the  tenant's 
Ufetime,  or,  in  the  cases  of  estates  of  iidioritance,  after 
his  dctilh.  AUenation  for  ordinary  debts  may  tako 
place  in  the  tenant's  lifetime,  either  in  execution  of 
a  judgment  against  lam  or  on  his  bankruptcy.  But 
in  the  case  of  debts  to  (he  Crown,  (he  debtor's  lauds 
may  be  taken,  as  well  in  his  lifetime  as  after  his 
death,  under  the  special  remedies,  which  the  Crown 
has  for  the  recovery  of  its  debts.  Wo  will  examine, 
first,  the  Uabihty  of  in  estate  in  fee  sijuple  to  ahena- 
tiou  for  debt ;  then  that  of  estates  tail  and  of  freehold 
estates  not  of  inheritance ;  and  will  consider,  lastly, 
the  habiUty  of  trust  estates  to  creditors. 

Fu-st,  then,  with  regard  to  the  habiUty  attached  Liability  in 
to  an  estate  in  fee  simple  to  be  seized  for  the  tenant's  ^^^*' "' 
debts  in  his  Ufetune,  the  mere  contracting  of  a  debt  Si"!^"* 
gives  the  creditor  no  charge  on  the  debtor's  property, 
but  only  the  right  to  sue  huu  personally  (b).    And  it 
is  not  until   the  creditor  has  oblauied  the  judymeni 
of  a  court  of  justice  in  his  favour  that  the  debtor's 


(<()   Anit.  p.  81. 

(6)  Turner,  L.  J.,  Johnson  v. 
(jiitlaghtr,  3  Dc  CJ.  K  &  J.  4M, 
i)l!»,  iiiO :  Jumcti.  L.  J..  Pitr  V, 
i'tUgtbboH,  17  Ch.  1).  4C.',  461 ; 


Jic  Ehnnaiin  Bros.,  Ltd.,  1900. 
2  Ch.  007,  70lt.  There  Wiis  an 
cscoption,  ut  lominon  law,  in  the 
tare  ..f  a  debt  to  the  Cixjwu  :  sec 
below. 
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property  cau  be  taken,  m  cxeculion  oj  the  judgvient  (c), 
to  satisfy  his  claim.  In  our  law,  the  judgnieut  debts 
of  a  tenant  in  fee  long  a£feoted  bis  lands  with  a  peculiar 
and  extensive  UabiUty  to  be  taken  in  execution,  not 
only  in  his  own  hands,  but  also  in  tho  hands  of  pur- 
chasers from  him.  At  the  present  time,  however,  a 
course  of  comphcated  legislation  has  ended  in  placing 
such  restrictions  on  the  exercise  of  judgment  creditors' 
rights  against  their  debtors'  lands,  as  reduce  to  a 
fninimum  the  possibihty  of  any  hardship  being  caused 
to  a  purchaser  for  value.  The  first  enactment  which 
gave  to  a  judgment  creditor  a  remedy  against  the 
lands  of  his  debtor  was  made  in  the  reign  of 
Edward  I.  (d),  shortly  before  tho  passing  of  the  Statute 
of  Quia  Emptorcs  (e),  wliich  sanctioned  tho  full  ard 
froo  alienation  of  fee  simple  estates.  By  this  enact- 
ment it  is  provided,  that,  when  a  debt  is  rt 'covered  or 
acknowledged  in  the  King's  Court  (/),  or  damages 
awarded,  it  shall  be  thenceforth  in  the  election  of  him 
that  sueth  for  such  debt  or  damages  to  have  a  writ 
of  fieri  facias  unto  the  sheriff  of  the  lands  and 
goods  (gr),  or  that  the  sheriff  deUver  to  him  all  the 
chattels  of  the  debtor  (saving  only  his  oxen  and  beasts 
of  his  plough)  {h),  and  the  one  halj  of  his  land,  until 
the  debt  be  levied  according  to  a  reasonable  price  or 
extent.  The  writ  issued  by  the  Court  to  the  sheriff, 
under  the  authority  of  this  statute,  was  called  a  writ 
\\  rit  of  ilegit.  of  elegit ;  so  named,  because  it  was  stated  in  the  writ 
that  the  creditor  had  elected  {elegit)  to  pursue  the 
remedy  which  the  statute  had  thus  provided  for  him  (i). 


((•)  ISee  ante,  p.  24,  ii.  (c). 

(d)  Stat.  13  Edw.  I.  <•.  18, 
called  the  Statute  of  Westminster 
the  Second. 

(e)  Stat.  18  Edw.  I.  c.  1. 
(/)  ^n<*,  p.  9,  n.  (e). 

(«/)  As  to  the  writ  ulJienJacuKi 

see  Wms.  Pers.  Prop.  107, 17th  cd, 

(A)  Since   the  cummeucumeut 


uf  the  year  1884,  it  his  no  longer 
been  ix)B8ible  to  take  the  tjooda  of 
a  debtor  midur  a  writ  of  tkgit, 
and  the  writ  has  extended  to 
lands  and  hereditaments  only  ; 
w<-  Htat.  4<}  &  47  Vict.  f.  52, 
!<.  I4U,  sub-s.  1. 

(i)  (_'...  Lift.  2K1I  b  :   jli, .  Abi, 
tit.  Execution  (C  2;. 
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One  moiety  only  of  the  land  wan  allowed  (o  l)e  taken 
because  it  was  necessary,  according  to  the  f.  ud  il  con' 
sJitution  of  our  law,  that,  whatever  were  the  difficulties 
of  be  tenant,  enough  land  should  be  left  him  to 
enable  him  to  perform  the  services  due  lo  his  lord  (k). 
I  he  statute,  it  will  be  observed,  was  passea  prior  to 
the  tune  v.hen  the  alienation  of  estates  in  fee  simple 
was  sanctioned  by  Parliament,  and  there  can  be  no 
doubt,  that  long  after  the  passing  of  this  statute  the 
vendors  and  purchasers  of  landed  propert-  held  a  far 
less  important  place  in  legal  consideration  than  thev 

thelmlTJ'  J'l'  -— tance  may  account  forcwn.e.o„ 
the  somewhat  harsh  construction,  which  was  soon  »'<•'« 'i"*"'*^- 
placed  on  this  statute,  and  which  continued  to  be 
Act   IS.lr.n '  "r"'"  '''  replace.nent  by  the  Judgments 

tie  iZl  nf  oZV'^^f  *''''."^'  <'-<i.ne  when  Half .......... 

'lie  judgment  of  the  Court  was  given  for  the  recoverv  «*'=wbl.- in  th. 

W  r  f';''  ;:  ""'''^•"^  *'^'  "'"'"•^°^«'  ^^^  debtor  haJSSn-L. 
lands,  but  afterwards  sold  them,  the  creditor  n.ight 
still,  under  the  writ  with  which  the  statute  had  fur- 
nished him,  take  a  moiety  of  the  lands  out  of  the  hands 
of  the  purchaser  (m).  It  thus  became  important  for 
aU  purchasers  of  lands  to  ascertain,  that  those  from 
whom  they  purchased  had  no  judffments  against  them, 
lor.  If  any  such  existed,  one  moiety  of  the  lands  would 
stiU  remain  ha  '->  >  be  taken  out  of  the  hands  of  the 
purchaser  to  sati..y  the  judgment  debt  or  damages. 

afteTthelt;  -If'  'V'  '^'^^^^  P"^'^^^^^  lands  1...0.. 
alter  the  date  01  the  judgment,  and  then  sold  them "ft^ra^quired 

again,  even  these  lands  would  be  liable,  in  the  hands  of '""''" "'^"''''' 

ulrT.  '-^  'V^'^^  '^'  '^^''  «f  ^h«  creditors 
under  the  writ  of  elegit  (n).  In  consequence  of  the 
construction  thus  put  upon  the  statute,  judgment  debts 
became  incumbrances  upon  the  title  to  every  estate 


W.K.P, 


IH 
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in  fee  simple,  which  it  was  necessary  to  discover  and 
remove  previously  to  every  purchase.  To  facilitate 
purchasers  and  others  in  their  search  for  judgments,  an 

Dockets.  alphabetical  docket  or  index  of  judgments  was  pro- 
vided by  an  Act  of  William  and  Mary  (o),  to  be  kept  in 
each  of  the  Courts,  open  to  public  inspection  and  search; 

Nuw  closed.  But,  by  the  Judgments  Act,  1839  (p),  these  dockets 
were  closed  ;  and  while  the  statute  of  Edward  I.  still 
remains  the  foundation  of  the  judgment  creditors' 
remedy  by  writ  of  elegit,  its  former  operation  with 
respect  to  purchasers  was  entirely  superseded  by  the 
Judgments  Act,  1888  (g) ;  and  the  present  law  of 
judgments  is  now  mainly  governed  by  the  statutes 
amending  that  Act  (r),  and  especially  by  the  Ijand 
Charges  Act,  1900  (s). 


.Tiidginenla 
Act,  I83«. 


i 

!, 


The  Judgments  Act,  1838  {q),  remodelled  the  righla 

of  judgment  creditors  against  the  lands  of  their  debtors. 

'ilie  wholn  of  The  old  statute  extended  to  only  one  half  of  the  lands 

the  iand«  can  ^f  tjjg  debtor ;  but,  by  this  Act,  the  whole  of  the  lands, 

and  all  other  hereditaments  of  the  debtor,  can  be  taken 

under  the  writ  of  elegit  (u) .    The  power  of  the  judgment 

creditor  to  take  lands  out  of  the  hands  of  purchasers 

was  no  longer  left  to  depend  on  a  forced  construction, 

such  as  that  applied  to  the  old  statute ;  for  this  Act 

expressly  extends  the  remedy  of  the  judgment  creditor 

1o  lands  of  which  the  debtor  shall  have  been  seised  or 

possessed  at  the  time  of  entering  up  the  judgment, 

or  at  any  time  ajterwards.    It   was  also  expressly 

provided  that  a  judgment  should  operate  as  a  charge 

Registry  of     ""  such  lands  (x).    But  no  judgment  should  by  virtue 

judgments,     of  this  Act  affect  any  hereditaments  as  to  purchasers, 

(o)  SUt.  4  &  5  Wai.  &  Mary, 


20,  made  perpetual  l)y  «tat. 
7*8  Will.  HI.  c.  3«. 

(p)  SUt.  2  &  3  Vict.  V.  II, 
m.  1.  2. 

iq)  Stat.  1  4  2  Vict.  c.  1 10. 

(r)  SUtM.  2  &  3  Vict.  c.  11; 
3*4  Vict.  c.  82  J   18  *  19  Vict. 


c.  15;  23  *  24  Vict.  c.  38; 
27  *  28  Vict.  c.  112;  51  *  62 
Vict.  c.  51. 

(«)  03  *  64  Vict.  c.  20. 

(ti)  Stot.  1  *  2  Viot.  c.  11(1, 
=.  11. 

(z)  Sect.  13. 


OP  CRKDITOns'   ntOHTR. 


27.1 


mortgagees,  or  creditors,  unless  registered  against  the 
debtor's  name  in  an  Index  which  the  Act  directed  to 
be  kept  for  the  warning  of  purchasers,  at  the  office  of 
the  Court  of  Common  Pleas  (y).    By  the  Judgments  Re-registra. 
Act,  1839(2),  this  registration  was  required  to  be*'""- 
repeated  every  five  years  (o) ;  and  it  was  provided,  in 
favour  of  purchasers  without  notice  (b)  of  any  judg-  Protection  to 
ments,  that  no  judgments,  although  duly  registered,  S^SSX" 
should  affect  any  hereditaments  as  against  such  pur-notice- 
chasers  more  extensively  than  a  duly  docketed  judg- 
ment would  have  bound  such  purchasers  before  the 
Judgments  Act,  1838  (c). 

Subsequent  legislation  has,  however,  very  greatly  Uter  Acts 
modified  the  effect  of  these  enactments.    It  was  first  ,*J;;'5'"« 
provided,  by  an  Act  of  1860(d),  that  no  judgment  to  JndK"""'^ 
be  entered  up  after  the  passing  of  the  Act  should  affect 
any  land  as  to  a  bond  fide  purchaser  or  mortgagee 
(whether  with  or  without  notice  of  such  judgment), 
unless  a  writ  or  other  due  process  of  execution  should 


(y)  Stat*.  1  A  2  Viot.  c.  110, 
«.  19;  2  &  3  Vict.  c.  11,  s.  3; 
18  ft  19  Vict.  c.  15,  g.  10 ;  Sub. 
V.&P.  630«y. 

(z)  Stet.  2  &  3  Viot.  0. 11,  s.  4. 

(a)  BtttbytheJadgmentaAct, 
1866,  the  purchaser  was  bound 
if  the  judgment  were  registered 
within  five  yean  before  we  exe- 
cution of  the  conveyance  to  him, 
although  more  than  five  years 
should  have  elapsed  since  the 
last  previous  registration  ;  stat. 
18  A  19  Vict.  c.  16,  8.  6.  As  to 
the  priority  of  judgments  inter  gt, 
nee  Beavan  v.  The  Earl  of  Oxford, 
0  De  O,  M.  *  G.  492 ;  He  TMrtl 
Kensington,  20  Ch.  D.  527. 

(6)  By  the  Judgments  AcIh, 
1840  and  1856,  purchascni  were 
not  to  be  afiected  by  any  judg- 
ments not  duly  registered  anil 
re-registerod,  of  which  they  had 
notice  ;  stat*.  3  ft  4  Vict.  c.  82, 
N.  2  :  18  ft  19  Vict.  c.  15.  88.  4,  6. 

(e)  Stat.  2  ft  3  Vict.  c.  11, 
s.  5  ;  Txine  v.  Jackton,  20  Beav. 


635.  The  effect  of  judgments 
under  t)  -se  Acts  was  extended 
to  all  decrees,  orders  or  rules, 
made  by  the  courts  of  equity  and 
of  common  law,  or  in  matters 
of  bankruptcy  or  lonaoy ;  stats. 

I  ft2  Vict.  c.  110,8.  18;  2&3 
Vict.  o.  1 1,  88.  4,  5 ;  S  ft  4  Vict, 
c.  82,  s.  2  ;  18  ft  19  Vict.  o.  15, 
SS.4— «.    8e«  Jones  r.WilUamt, 

II  A.  ft  E.  175.  8  M.  ft  W.  849  ; 
Doe  V.  Ameu,  8  M.  ft  W.  665 : 
WeOs  V.  Oabt.  3  Beav.  399,' 
Dvke  0/  Beaufort  v.  Phittips. 
1  De  G.  ft  S.  321.  As  to  enter- 
ing satisfaction  on  judgmentR,  see 
stnt.  23  ft  24  Vict.  c.  115,  ».  2. 

(d)  Stat.  23  ft  24  Vict.  c.  38, 
8. 1 ;  psHHcd  23rd  July,  1 8fl0,  and 
affcctniK  judgments  ontt'recl  upon 
as  well  a8  after  that  date,  since 
statutes  take  effect  from  the  first 
instant  of  the  day  of  their  pass- 
ing ;  Sug.  V.  4  P.  630 ;  Tondin. 
ton  V.  BuBoet,  4  Q.  B.  D.  230  • 
see  Ooldamiths'  Co.  v.  West  Metro- 
politan Ry.  Co.,  1904,  1  K.  B.  I. 
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JiictgnienU 
Act,  1804. 


Recogni- 


Statutes 
Merchant 
Mid  Staple. 


for  judgments  against  the  debtor's 
name  in  the  registry  above 
referred  to. 


have  been  issued  and  registered  as  mentioned  in  the 
Act  (c)  before  the  execution  of  the  conveyance  or  mort- 
gage, and  the  payment  of  the  purchase  or  mortgago 
money,  and  unless  the  writ  or  process  were  executed 
within  three  calendar  months  from  the  time  when  it 
was  registered.  Then  by  the  Judgments  Act,  1864  (/ ), 
no  judgment  {g)  to  bo  entered  up  after  the  passing  of 
the  Act  should  affect  any  land,  of  whatever  tenure, 
until  such  land  should  have  been  actually  delivered  in 
execution  by  virtue  of  a  writ  of  elegit,  or  other  lawful 
authority,  in  pursuance  of  such  judgment  {h).  This 
Act  required  every  writ,  by  virtue  whereof  any  land 

'  (e)  By  8.  2,  this  registration 
was  required  to  be  made  in  the 
judgment  creditor's  name,  bo  that 
it  was  still  necessary  to  search 

(/)  Stot.  27  ft  28  Vict.  c.  112,  s.  1  ;  passed  29th  July,  1804  ;  s»e 
ante,  p.  276,  n.  (d). 

(;)  Including  registered  decrees,  orders  of  courts  of  equity  and 
bankruptcy,  and  other  orders  having  the  operation  of  a  judnuent ; 
H.  2.  The  provisions  of  this  Act,  and  of  the  previous  Act  of  1860, 
also  extended  to  recognisances  and  statutes.  A  recognisance  is  an 
obligation  entered  into  before  some  courtof  record  orma^ristrateduly 
authorised,  whereby  one  acknowledges  himself  to  owe  t  the  King 
or  some  oUier  a  certain  sum,  and  conditioned  to  be  void  on  the  hap- 
pening of  a  particular  event,  as,  if  he  or  some  other  appear  in  court 
when  required,  keep  the  peace  or  pay  a  debt.  Before  the  Act  of 
1860,  recognisances  duly  enrolled  bound  all  lands  which  the  debtur 
had  at  the  time  or  after  ;  see  stats.  13  £dw.  I.  c.  18  ;  20  Car.  II.  c.  3, 
8.  18 ;  Bro.  Abr.  Becognisans,  4,  7 ;  Bac.  Abr.  Execution  (B) ;  2 
Black.  Comm.  341  ;  2  Wms.  Saund.  9  a,  n.  (6) ;  2  Tidd's  Practict-, 
1083,  9th  ed. ;  Parke,  B.,  R.  v.  EUia,  4  Ex.  652,  662  ;  Wms.  Exon*. 
1006,  7th  ed. ;  767,  10th  ed.  Statutes  merchant  and  staple,  and 
recognisances  in  the  nature  of  a  statute  staple  were  modes  of  charging 
lands  with  the  payment  of  a  debt  under  certain  statutes,  which, 
having  long  been  obsolete,  were  repealed  in  1863.  See  2  Black. 
Comm.  160 ;  Wms.  Exors.  tibt  imp.  ;  stat.  26  ft  27  Vict,  c  126. 

(A)  Under  this  Act,  the  judg- 
ment creditor  acquired  no  right 
in  the  judgment  debtor's  lands 
until  he  had  got  the  sheriff's  re- 
turn to  the  writ,  whereby  an 
estate  by  elegit  in  the  debtor's 
lands  became  vested  in  him ; 
but  upon  such  actual  delivery  in 
execution  he  acquired  the  charge 
given  by  the  Act  of  l«3fi  on  the 
lands ;  and  the  priorities  of 
judgment  creditors  were  deter- 


mined by  the  dates  on  which 
their  writs  were  placed  in  the 
sheriff's  hands.  See  Qvest  v. 
Coudridge  RaUtcay  Co.,  L.  R. 
6  Eq.  019  ;  Hatton  v.  Haywood, 
L.  B.  9  Ch.  229,  236 ;  Be  Pope. 
17  Q.  B.  D.  743,  746,  761  ;  Be 
Uobaon,  33  Ch.  D.  493;  Be 
Anthony,  1892, 1  Ch.  460 ;  Johns 
V,  Pink.  1900. 1  Ch.  2flfl  ;  t  Wms. 
V.  *  P.  686,  n.  (i),  2nd  ed. 
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should  have  been  actually  delivered  in  execution,  to  be 
registered  against  the  debtor's  name,  and  provided 
that  no  other  registration  of  the  judgment  should  be 
necessary  for  any  purpose  (i).  But  it  was  decided  that 
the  actual  delivery  in  execution  of  any  land  was  not 
avoided,  although  the  writ  were  not  subsequently 
registered  (j).  To  remedy  this,  it  was  enacted  by  the 
Land  Charges  Registration  and  Searches  Act,  1888  (fc),  i^di'lmrK<!<, 
<hat  every  writ  or  order  affecting  land  (including  here-  &*■•.,  Act, isss. 
ditaments  of  any  tenure)  issued  or  made  by  any  Court 
for  the  purpose  of  enforcing  a  judgment  (i),  and  every 
delivery  in  execution  or  other  proceeding  taken  in  pur- 
suance of  any  such  writ  or  order  shall  be  void,  as  against 
a  purchaser  for  value  (m)  of  the  land,  unless  the  writ  or 
order  is  for  the  time  being  duly  registered  against  the 
name  of  the  person  whose  land  is  affected,  in  the  Office 
of  Land  Registry  (n).  Registration  under  this  Act 
ceases  to  have  effect  at  the  expiration  of  five  years,  but 
may  be  renewed,  and,  if  renewed,  has  effect  for  live 
years  from  the  date  of  the  renewal  (o).    Lastly,  by 


(»■)  Stat.  27  &  28  Vict.  c.  112, 
s.  3.  In  1876  the  office  of  the 
Court  of  Common  Fleas  became 
the  office  of  the  Common  PIcaM 
Division  of  the  High  Court  of 
justice  {wUe,  p.  168);  and  in 
1879  this  office  was  amalga- 
mated with  the  C/cntral  Office  of 
the  Supreme  Court,  to  wliich 
the  registcrH  of  judgments  and 
of  writs  of  execution  were  thou 
transferred,  and  where  all  suIj- 
sequent  registrations  and  searches 
were  required  to  bo  made  :  stiit. 
42  &  43  Vict.  c.  78  ;  R.  C.  S.  1883, 
Order  XLI. 

0)  He  Pope,  17  Q.  B.  D.  743. 
It  was  considered  that  registrik- 
tion  was  chiefly  required  for  the 
purpose  of  obtaining  an  order  for 
sale  under  section  4  of  the  Act ; 
stH!  below,  p.  270. 

(k)  Stat.  .51  &  r.-i  Viot.  r.  51, 
S.S.  4,  r>,  6. 

(/)  Including    any    order    or 


decree  having  the  effect  of  a 
judgment,  except  an  order  made 
by  a  court  having  jurisdiction  in 
bankruptcy  in  exercise  of  that 
jurisdiction  ;  s.  4. 

(m)  Including  a  mortgagee  or 
lessee,  or  other  person  who  for 
valuable  con)<idcration  takes  any 
interest  in  or  charge  on  land  ; 
s.  4. 

(»)  Registration  of  a,  writ  or 
order  under  this  Act  has  the  same 
effect  as  and  makes  unnecessary 
registration  thereof  in  the  Central 
Office  under  any  other  Act ;  s. 
C>  (4).  Uue  provision  is  made  for 
searches  in  the  register  estal)- 
lished  by  this  Act;  ss.  15—17. 
The  registration  of  a  writ  or 
order  affecting  land  may  bo 
vacated  pursuant  to  an  order  of 
the  High  (>)urt  or  a  judge ; 
Stat.  53  &  54  Vict.  c.  09.  h.  19. 

(o)  Stat.  61  &  52  Vict.  c.  61. 
8.  5  (3). 
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Loitd  cturgoa  tLu  Laud  Chargtis  Act,  1900  (p),  a  judgnivut,  wholhcr 
'  ^ '  obtained  before  or  after  the  couunencement  of  the 

Act  {q),  aball  not  operate  as  a  charge  on  land,  or  on 
any  interest  in  land,  or  on  the  unpaid  purchase  money 
for  any  land,  unless  or  until  a  writ  or  order  for  the 
purpose  of  enforcing  it  is  registered  under  the  Act  of 
1888.  And  as  from  the  commencement  of  the  Act  of 
1900  the  register  of  judgments  under  the  Act  of  1888 
and  the  registers  of  writs  under  the  Acts  of  1860  and 
1864  were  closed  (r),  and  the  provisions  of  the  Judg- 
ments Acts,  1888  to  1855,  relating  to  the  registration 
of  judgments  («)  and  the  above-stated  provisions  of 
the  Acts  of  1860  and  1864  {t)  repealed  (u). 

We  will  now  advert  to  the  means  by  which  a  judg- 
ment creditor,  who  has  taken  his  debtor's  lands  in 
execution,  may  realise  his  debt.  First,  he  may  hold 
the  lands,  as  tenant  by  elegit,  until  the  debt  bo  satisiied 
out  of  the  rents  and  profits  (o) ;  and  this  was  formerly 
his  only  remedy  (x).  A  tenancy  by  elegit  is  a  chattel 
real,  passing  to  the  executor  or  administrator,  not  the 
heir  (jf),  and  the  tenant  was  expressly  provided  by 
statute  with  the  freeholder's  remedy  for  disposses- 
sion (2).  Secondly,  the  Judgments  Act,  1888,  enabled 
the  creditor  to  take  proceedings  in  equity  to  realise  his 
charge  on  the  debtor's  land  (a).    And  now  under  the 


]{(.-iiivdic«  ut 
crcditur. 


Tcirnut  by 
dcyit. 


\      ■ 


(p)  8Ut.  03  &  04  Vict.  c.  20, 
8.  2  (1),  also  apply iiiK  to  a  rccog- 
nioance  ;  ante,  p.  270,  ii.  (^r). 

(q)  l8t  July,  lOUl  ;   H.  0. 

(r)  Sect.  2  (3).  Thege  rogiHttru 
were  transferred  t<i  the  office  of 
Land  Begiatrv ;  s.  1  and  Urdcr 
thereunder,  W.  N.  18th  August, 
1900. 

(«)  Viz.,  SUta.  1  &  2  Vict, 
c.  1 10,  Bs.  19,  21  (partly) ;  2  &  3 
Vict.  c.  11,  88.  2,  3,  4  (except  as 
to  lis  ptndetu),  5 — 'J  ;  3  &  4 
Vict.  c.  82,  8.  2  ;  IH  &  19  Vict. 
c.  15,  88.  2  (partly),  3  (except  a8 
to  lis  ptitactts),  -l  S  ;  unit:, 
pp.  274,  276. 

(0  Viz.,  SUU.  23  &  24  Vict. 


c.  38,  88.  1—5 ;  27  &  28  Vict, 
c.  112,  88.  1—3;  afi<«,  pp.  275, 
270. 

(t<)  Sect.  G. 

(v)  2  Inst.  390 ;  2  Black. 
Coinm.  101  :  2  Wui8.  Saund.  72, 
note  (0) ;  Elphinstonc  and  Clark 
on  Searches,  07  ;  stat.  1  &  2  Viot. 
c.  110,  8.  11 ;  Be  Anthony,  1892, 
1  Ch.  460. 

(x]  See  Neale  v.  Duke  of  Marl- 
borough, 3  My.  &  Cr.  407,  417. 

(!/)  Co.  Litt.  43  b  ;  sec  antf, 
p.  25. 

(z)  Stttt.  13  Edw.  r.  c.  18. 

in)  Stat.  1  &  i  Vict.  c.  1U>, 
b.  13  ;  ante,  p.  274. 
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JudguiculB  Act,  1«04  {b),  ovny  cioditor,  to  wlioju  any 
laud  of  Im  debtor  ubuU  huvo  been  actually  delivered 
iu  execution  by  virtuo  of  any  judgment  (c),  may  obtain 
an  order  for  the  tialo  of  hia  debtor's  interest  in  such  Order  for 
laud.    The  other  judgment  creditors,  if  any,  are  to  be  "Jgi.t 
served  with  notice  of  the  order  for  sale  ;  aud  tho  pro-  «lebt«»".s 
ceeds  of  the  sale  are  to  bo  distributed  amongst  the""*"''**' 
persons  who  may  bo  found  entitled  thereto,  according 
to  their  priorities  (d). 

It  appears  from  this  long  chain  of  legislation,  that  a  Summary  «I 
judgment  creditor  can  now  take  under  tho  writ  of  elegit  Judgmcuu. 
all  hereditaments  belongbg  to  his  debtor  at  the  time 
of  tho  judgment  or  at  any  timo  after ;  but  smco  tho 
coimuencement  of  the  Land  Charges  Act,  1900(c), 
no  judgment  of  whatever  date  is  a  charge  on  land 
until  a  writ  or  order  for  enforcing  it  has  been  duly 
registered.  Without  such  registration,  therefore,  tho 
judguient  creditor  does  not  acquire  tho  statutory 
charge  (/)  upon  tho  debtor's  lands,  even  though  the 
lands  have  been  actually  deUvered  in  execution.  On 
the  other  hand,  actual  delivery  of  the  lands  in  execu- 
tion is  still  necessary  in  order  to  enable  tho  creditor 
to  obtain  an  order  for  sale  under  the  Judgments  Act, 
1864  {g).  And  the  actual  deUvery  of  lands  in  execution 
under  an  unregistered  writ  is  not  made  void,  except  as 
against  a  purchaser  for  value  {h) ;  and  appears  there- 
fore still  to  vest  in  the  creditor  an  estate  by  elegit  {i) 
valid  as  against  the  debtor  tiimself,  his  representatives 


(6)  SUt,  27  &  28  Vkt.  c.  112, 
H.  4.  The  applicatiun  must  be 
made  in  the  Chancery  Diviaion 
by  originating  summons  ;  B.  S.  C. 
(Nov.  1893),  Order  LV.,  rule  9  B. 

(c)  The  Act  hero  added,  "  and 
whose  writ  or  other  process  of 
execution  shall  be  duly  regis- 
tered ; "  but  these  words  were 
repealed  by  the  Land  Charifes 
Act,  1900. 

{d)  Sect.  5. 

(e)  Ante,  p.  278. 


(/)  Anle.v.  274. 

{g)  Ante,  p.  279.  The  Land 
('hurges  Act,  1900,  has  left  open 
tho  questions — (1)  whethev  the 
statutory  charge  is  acquired  by 
the  mere  registration  of  a  writ, 
which  is  not  executed,  and 
(2)  whether  an  order  foi  sale 
can  be  obtained  when  the  writ 
has  been  executed  but  not 
rrgistercd. 

(h)  Ante,  p.  277. 

(i)  Ante,  p.  276,  u.  (A). 
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in  Ihw,  uud  asriigns  by  voluntary  conveyance,  though 
voidable  in  default  of  duo  registration  of  the  writ  as 
against  purchasers  from  him  for  value  {j).  A  judgment 
creditor  should  of  course  now  register  his  writ  directly 
it  is  obtained  ;  and  if  ho  remain  Itnant  by  elegit  for 
iive  years  without  having  obtained  u  sale,  he  should 
duly  re-register  the  writ  (A;). 

Lands  in  either  of  tho  counties  palatine  of  Lancaster 
or  Durham  were  affected  both  by  judgments  of  tho 
Courts  at  Westminster,  and  also  by  judgments  of  tho 
ralatUif  Court  (Z).  These  latter  judgments  had,  withhi 
Mio  county  palatine,  tho  samo  effect  as  judgments  of 
(ho  Courts  of  Westminsttr ;  and  an  index  for  their 
registration  was  established  in  each  of  the  counties 
palatine,  shnilar  to  the  index  of  judgments  at  the 
Common  Pleas  (w).  And  by  an  Act  of  1866  (n)  it  was 
provided  that  no  jiulgment  of  any  Court  should  bind 
lands  in  the  counties  palatine,  as  against  purchasers, 
mortgagees,  or  creditors,  unless  duly  registered  and 
re-registered  in  the  Court  of  the  county  palatine  in 
which  the  lands  were  situate.  But  the  Acts  of  1860, 
1864, 1888  and  1900,  aUering  the  law  of  judgments  (o), 
apply  to  lands  in  the  counties  palatine  as  well  as 
elsewhere  in  England  [p).    Under  the  Middlesex  and 


0)  It  JB,  however,  a  questu 
whether  tho  actual  delivery  o. 
land  in  I'xci-ution  under  an  un- 
registered writ  is  not  valid  as 
against  a  purchaser,  who  has 
notice  (if  the  execution  ;  tm  1 
Wma.  V.  &  P.  im—6i'  ,  2nd  ed. 


(*)  See  ttnU.  p.  277. 

({)  2  Wma.  Saund.  194. 

(w)  Stat.  1  ft  2  Vict.  0.  110. 
8.  21  ;  13  ft  14  Vict.  c.  4?,  8.  24. 

(»)  Stat.  18  ft  19  Vict.  c.  16, 
ss.  2,  3. 

(o)  Ank,  pp.  876—279. 


iJ^i!  ^  ^??*'.*''^  palatinate  jurisdiction  within  the  county  of 
I>urhain,  which  f„nnerly  belonged  to  the  Bislwp  of  Durham,  waa 
tranrferred  to  the  Crown  ;  stats,  ti  ft  7  Will.  IV.  c.  19 ;  21  4  S  vTc" 
<Vn^'  »  ?.  J"«'iS«t"«'  Acts  of  1873-C,  the  jurisdiction  of  the 
Court  of  Common  Pleas  at  !*ncaster  and  of  the  Cbnrt  of  Pleaa  at 
I»urham  was  tranrferred  to  ihe  High  Ctourt  of  Justice  ;  and  that  of 
the  Lan<  ;.M,.,  (haneen-  Court  of  Appeal  to  the  Court  of  Appeal, 
which  .«  a  branch  of  the  Supreme  Court;  stats.  30  ft  .H  Vict,  r  «W 

?L  ^I..r  '''  ']"  ^  ^"i'-  ;•  ^-  ""*  *'"'  '^"rt"  "*  Chancery  of 
the   counties   iwlutinc   of    Lancaster  and    Durham  still    exe'rcise 
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YorkBhire  Regiitry  Acts  (q),  before  judgments  could 
ttflfect   lands  in  either  of  thoHe  counties,  they  wero 
required  to  be  registered  in  the  county  register.    But  the 
necessity  for  so  registering  judgments  appears  to  havo 
been  removed  by  the  Act  of  1864,  depriving  subsequent 
judgments  of  their  hen  on  lands  (r).    And  under  the 
I^nd  Charges  Act,  1900  («).  a  writ  or  order  affecting 
iHuda  m  Middlesex  is  not  required  to  bo  registered  in 
llio  Middlesex  register.    Under  the  Yorkshire  llogi«. 
<n«a  Act,  1884  (<),  however,  it  seems  that  an  execution 
creditor  should  register  his  writ  in  Yorkshire  in  order 
to  ^.cure  undisputed  priority  over  any  subsequent  assur- 
ance of  the  land  (m).    Judgments  of  county  courts  and  Judgmenu 
oilier  infenor  courts  must  be  removed  into  the  High^J^rt*""' 
Court  before  they  can  affect  freehold  lands  (x).    And '""  "' 
judgments  of  the  superior  {y)  and  of  certain  inferior  («) 
courts  in  England,  Scotland  or  Ireland  may  now  be 
rendered  as  effectual  as  judgments  of  similar  courts 
m  any  other  part  of  the  United  Kingdom. 

Secondly,    freeholds    are   subject    to   involuntary  JiankrupUy. 

jurudicUon  ;  we  atato.  13  &  14  Vict.  c.  43 :  17  4  18  Vict  c  »2  •  Re 
J-^;  ivil,  I  Ch.  731,  H  to  Lancaster;   02  ft  53  Vict   c  47   m  t.. 

CXt  o^of  thM  7u''*r'J"  }^  ''"""^  exclusively  within  the 
IVXto  B.  14  *   WoHtminster  ;  »iM.  1 1  Oeo.  IV.  4  1  WUl. 


Il 


(q)  Stata.  7  Anne,  c.  20.  j.  18 
a»  to  Uiddleiiex  ;   0  Ann     r   2i) 

u  "U^  1*  ^^*'  "•  18.  »•  ■».  iii 
Rumead),  aa  to  the  Woet  Riding 

m°^^.""'  «  Anne,  o.  62. 
p  m  <«  ,Ann«'.  «••  3«.  ■•  19.  in 
Kuffhead),  a«  to  the  Eaot  Riding ; 

v^^-i?:.."-  «•••  '•  ""to  tEe 
Aorth  Ridma;  see  Benham  v. 
Keane,  3  De  O.  F.  &  J.  318 

(r)  SUt.  27  4  28  Vict,  c.' 112. 
«•  3  ;  ante,  p.  276. 

(*)  8t*t,  63  4  (M  Vict,  c    20 
•»•  4  ;  see  ante,  p.  278 


(0  SUt.  47  jk' 48  Vict. 


c.  54, 


iw.  3,  4—6,  14. 

(«)  See  ElphinHtone  and  Clark 
on  (Searches.  139 — 141. 

(r)  Seestats.  1  42  Vict.  c.  110, 
K.  22;  18  4  19  Vict.  c.  16,  g.  8 : 
35  4  36  Vict.  c.  86.  schedule. 
8.  9;  61  4  62  Vict.  o.  43.  s. 
151  ;  Elphinstono  and  Clark  on 
fck'urchci,  63 — 56. 

(y)  By  Stat.  31  4  32  Vict, 
c.  54  ;  Thmpaon  v.  OM,  1903.  1 
K.  B.  760. 

{z)  By  otat.  40  &  40  Vict. 
c.  31. 


•2H2 


UF   LUUPUUtiAL   UEidsiDlTAMKMIi. 


pi'T 


...        ,y 


lull. 
Il  '.'■I 

r'.i  •- 


t,.'i . 


Jtiiiikrupl 
enabled  tu 
djspote 
thereof  U>  a 
bond  fide 
purcnaaer. 


ulkuuliuu  fur  dvbt  iu  tbu  tutmiil'B  '  ''  tiiiiu  iu  tliu  iuhu 
u(  hiH  bankruptcy.  Uttiikruplcy  18  thu  naiuu  given  tu 
tliu  judicial  proceediogs,  lint  introduced  by  tttututitt  uf 
Henry  VIII.  and  Elisabeth  (a),  by  which  a  man  juwy 
bu  released  from  his  debts,  after  surrendering  all  his 
l)roperty  to  his  creditors.  By  the  Bankruptcy  Act, 
1BB8,  when  a  debtor  is  adjudged  bankrupt,  the  whole 
ul  'reel'old  as  well  M  hia  personal  estate,  vests  iu 
liio  .;  tee  under  the  Act,  who  is  empowered  to  aell 
t  ne  ix\ .  and  divide  the  proceeds  amongst  the  creditors 
w  10  I: .  proved  their  debts  (6).  And  under  this  Act 
.'  )'  ri  estate  which  may  be  acquired  by  or  devolve  on 
u  b.ni.rapt  before  his  discharge  is  to  vest  at  once  in  hke 
I  aoT) :  in  the  trustee ;  and  formerly  the  bankrupt 
•.'hwi.  )lf  had  no  power  to  dispose  thereof.  Bo  that  any 
cinv^yance,  which  he  might  purport  to  make  of  any 
real  estate  acquired  by  him  after  hu  had  been  adjudi- 
cated bankrupt,  was  absolutely  void,  though  made  to  a 
purchaser,  who  had  no  knowledge  of  the  bankruptcy  {c). 
But  by  the  Bankruptcy  and  Deeds  of  Arraugeineiit 
Act,  1918  ((f),  all  transactions  by  a  bankrupt  with  any 
person  dealing  with  hun  bond  fide  and  for  value  in 
respect  of  property,  whether  real  or  personal,  acquired 
by  the  bankrupt  after  the  adjudication  shall,  if  com- 
pleted before  any  intervention  by  the  trustee,  be  valid 
against  the  trustee  ;  and  any  estate  or  interest  in  such 
property  which  by  virtue  of  the  enactments  relatuig 
to  bankrup'  y  is  vested  in  the  trustee  shall  detenuine 
and  pass  in     ich  manner  and  to  such  extent  as  may 


i 


(u)  State.  34  &  35Uuii.  VI IT. 
c.  4  :  13  Eliz.  c.  7  ;  aee  Wnu. 
I'en.  Prop.  266  and  n.  (e),  litb 

(6)  But  46  k  47  Viet.  c.  62. 
88.  20,  44,  64,  66.  68,  168 ;  Hee 
Wnu.  Pe».  Prop.  268—280.  283, 
284,  286,  287,  17th  ed. 

(e)  Stat.  40  &  47  Vict.  c.  62, 
s.  44  ;  Re  Xew  Land,  d-c,  Attn. 


and  Gray,  1892,  2  Oh.  138  ;  Bird 
V.  PMlpott,  1900.  1  Ch.  822  ;  «eo 
Official  Receiver  v.  Cooke,  llKMi. 
2  Ch.  661  :  JL  KeiU  County  Gas, 
Jcc.  Co.,  Ltd.,  1909.  2  Ox.  196  ; 
Wnu.  Pent.  Prop.  280.  296.  299. 
300.  &nd  Addenda,  17th  ed. 

{d)  Stat.  3  ft  4  Geo.  V.  c.  3i, 
«.  11,  subs.  1. 
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bo  miuiml  for  giviuK  efict  to  uuy  «uch  tm:iwcliou. 
And  tluH  cuactiueiit  is  i'  ,  ly  to  trunsaclioua  with 
respect  to  real  proiuil,;  loted  before  tho  com- 

uijacoment  of  this  Act  *  ,    ;     any  caae  where  there 
has  not  been  any  intervention  by  the  trustee  before 
that  date.    Where  a  debtor  is  released  from  his  debts 
by  a  conipoBitiou  or  scheme  of  arrangement  approved  t'..n.,M„it.,.,i 
by  the  Court  under  the  present  bankruptcy  law  (J),°mct"Ti^" 
all  or  any  part  of  his  property  may  by  tho  ternid  of  ulilkruptc  > 
the  composititm  or  scheme  be  vested  in  the  trustee 
appointed  to  carry  out  tho  same.    Debtors  frequently 
obtain  a  release  from  their  debts  by  private  arrangement  rrivau-  .1.  vd. 
with  their  creditors.  But  every  assignment  of  prouertv  "'»""'t*- 
or  otner  deed  or  agreement  of  arrangement,  made  for 
the  benefit  of,  a  man's  creditors  generally  {g)  (otherwii"^ 
than  in  pursuance  of  the  bankruptcy  law)  is  void, 
unless  duly  registered  in  the  Central  Office  under  the 
Deeds  of  Arrangement  Act,  1887  (/t),  and  unless  it 
has  received  the  assent  of  a  majority  in  uumU'r  und 
value  of  the  creditors  within  twenty-one  days,  or  such 
extended  time  as  the  court  may  allow,  after  the  regis- 
tration thereof  (»).    And  it  is  void,  as  against  a  person 
beconung  after  the  year  1888  a  purchaser  for  value 
of  any    land    or    hereditaments   comprised   therein, 
unless  also  duly  registered  in  the  debtor's  name  in 
the  Office  of  Land  Kegistry  under  the  Land  Chargt- 


(<)  By  sect.  42  (2),  this  Act 
m  to  come  into  «•  x-.ntion  oii  tho 
iHt  April,  101,. 

(J)  SUM.  -..{  t&t  Vkt  c,  71, 
s.  3,  8ul. .  .  I';,  17;  Hee  Wm». 
K-H.  1-;  ,,,  ■>■:,■„  278,  17th 
ed. 

(g)  li.dtT  sfal.  3*4  Cc...  V. 
c.  34,  H.  37  (commencing  J»t 
April,  1914;  sect.  42  (2)), 
■lutrumeats  of  iirrMigcinen  t  made 
on  or  alt^r  th»t  dato  by  an 
uisnivpisf.  (lebtor  fof  tlit-  bcncSt 
"t  any  three  or  more  creditors 
mmt  be  regiNtemi  u  if  made  fof 


tho  benefit  of  hin  creditors 
gencMlly. 

(A)  SUt.  GO  &  51  Viot.  r.  S7, 
w.  4—0. 

(I)  Stat.  3  &  4  Uoo.  V.  c.  34, 
8.  28  (1),  commencing  Ist  April, 
1914;  aeo  sect.  42  (2).  The 
court  specified  is  th;  High  Court 
or  tlie  Court  having  juniMlicti>  n 
in  bankruptcy  in  the  disti'ict  in 
which  tho  debtor  reuided  or 
carried  on  buaineas  at  the 
d<ito  uf  the  uZdCuliou  <ji  luu 
de<)d. 
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J  f   1 
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Alieuatiou  fur 
debt  after 
death. 


llcits  might 
HtiL'ieutly  be 
bound  by 
opevialty. 


OF  OORPUBEAIi  UBRBOITAMIONTH. 

Act  of  lB88(fc)i  Both  these  registers  tiro  opou    to 
search  (Q. 

Fee  simple  estates  are  also  subject,  after  the 
tenaut's  death,  to  debts  of  all  kmds  contracted  by  him 
in  his  lifetime.  This  liabihty,  too,  has  been  established 
by  very  slow  degrees  (m).  It  appears  that  in  Bracton's 
time,  the  heir  of  a  deceased  person  was  bound,  to  the 
extent  of  the  inheritance  which  descended  to  him,  to 
pay  such  of  the  debts  of  his  ancestor  as  the  goods  and 
chattels  of  the  ancestor  were  not  sufficient  to  satisfy  (n). 
But  the  spirit  of  feudahsm,  which  attained  to  such  a 
height  in  the  reign  of  Edward  I.,  appears  to  have 
infringed  on  this  ancient  doctruie  ;  for  we  find  it  laid 
down  by  Britton,  who  wrote  in  that  reign,  that  no  one 
should  be  held  to  pay  the  debt  of  his  ancestor,  whose 
heir  ho  was,  to  any  other  person  than  the  King,  unless 
he  were  by  the  deed  of  his  ancestor  especially  bomid  to 
do  so  (o).  On  this  footing  the  law  of  England  long 
continued.  It  aUowed  any  person,  by  any  deed  or 
writing  under  seal  (called  a  special  contract  or 
specialty)  (p)  to  bind  or  charge  his  heirs,  as  well  as 
himself,  with  the  payment  of  any  debt,  or  the  fulfilment 
of  any  contract ;  in  such  a  case  the  lieir  was  liable,  on 
the  decirtse  of  his  ancet^tor,  tt>  pay  the  debt  or  fulfil  the 
contract,  to  the  value  of  the  lands  which  bid  descended 


licgiHtratiuli 
of  (irtler  oi 
adjudication 
III  MidtUrwx 
or  Vnrkfhiiv, 


(t)  Stet.  51  &  52  Viot.  c.  r>l, 
(HI.  2,  4,  7 — 3.  Such  a  deed 
affecting  lands  in  Middlenex  need 
not,  since  the  passing  of  the 
l->nfl  (aiarges  Act,  1900,  bo 
registered  in  the  ALddlcs'jx  Regis- 
ter ;  sUt.  63  &  04  Vict.  c.  20, 
s.  4.  An  order  of  adjudic'ation 
of  bankruptcy  doc»  not  n^jnirc 
to  Ix"  legistcrod  in  Middlcwx  in 
order  t<i  pam  the  debtor's  liiiuN 
there  situate  to  the  trii>tcr  ;  Hi 
Calroit  A  Ehin's  rontiwi.  IM»K, 
2  Ch.  4«0.  hut  it  apixiirs  tliat, 
AH  to  land  in  Yorkshin',  a  tiUJ>i<"- 
in  Jmiikruptiv  must  rt-giiilcr  tin- 
order    of    udjudi'ittiiiii     111    the 


county  register  in  order  to  secure 
for  himself  priority  over  all  per- 
sons who  might  claim  under  a 
Nubtiequent  registered  convey- 
ance from  the  debtor  :  sec  stat. 
47  &  48  Vict.  c.  54,  ss.  3,  4,  6  (3), 
14;  anlr.fp.  212.213. 

(0  Stats.  50  &  .51  Vict.  c.  67, 
«.  12;  51  *52  Vict.  c.  51,  KM.  1«. 
17. 

(w.)  Sec  Co.  Litt.  191  a,  n.  (1), 
VI.  !>. 

(n)  Rract.  61  a  ;  cf.  (iiniiv.  vii. 
8  ;   and  see  V.  &  .M.  Hist .  Kn^-. 


Liiw.,  ii.  312-314  ;  aiUc.v.  20. 
(ol   Itritt.  64  b;  Kleta,  fo.  1 
■fij  iStc  ante,  pp.  151 — IS.'! 
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to  hhn  from  the  iincestor,  but  not  further  (5).     fho 
lands  so  descended  were  called  assets  by  descent,  from  Abwu. 
the  French  word  assez,  enough,  because  the  heir  was 
bound  only  so  far  as  he  had  lands  descended  to  hii  i 
enough  or  sufficient  th  answer  the  debt  or  contract  of 
his  ancestor  (r) .    If,  however,  the  heir  was  not  expressly 
named  in  such  bond  or  contract,  he  was  under  no 
liability  (s).    When  the  power  of  testamentary  aliena-  Devise  <.f 
tion  was  granted,  a  debtor,  who  had  thus  bound  his  '^Sr 'toi^d* 
heirs,  became  enabled  to  defeat  his  creditor,  by  devising 
his  estate  by  his  will  to  some  other  person  than  his  heir ; 
and,  in  this  case,  neither  heir  nor  devisee  was  imder 
any  liability  to  the  creditor  (t).    Some  debtors,  however, 
impelled  by  a  sense  of  justice  to  their  creditors,  left  charge  by 
their  lands  to  trustees  in  trust  to  sell  them  for  the '^j'^ ,'**'•*'' 
payment  of  their  debts,  or  which  amounts  to  the ""  "" 
same  thing,  chargt'd  their  lands,  by  their  wills,  with  the 
paymont  of  their  debts.     The  creditors  then  obtained 
payment  by  the  bounty  of  their  debtor  ;  and  the  Court 
of  Chancery,  in  distributing  this  bounty,  thought  that 
"  equality  was  equity,"  and  consequently  allowed  credi- 
tors by  simple  contract  to  participate  equally  with 
those  who  had  obtained  bonds  binding  the  heirs  of  the 
deceased  (u).    In  such  a  case  the  lands  were  called 
equitable  assets.    At  length  an  Act  of  WilUam  and  Mary  Equi»ai.io 
made  void  all  devises  by  will,  as  against  creditors  by  "**'*• 
specialty  in  which  the  heirs  were  bound,  but  not  further 
or  otherwise  (t>) ;  but  devises  or  dispositions  of  any  lands 
or  hereditaments  for  the  payment  of  any  real  and  just 
debt  or  debts  were  exempted  from  the  operation  of  the 
statute  (x).    Creditors,  however,  who  had  no  specialty 
binding  the  heirs  of  their  debtor,  still  romained  without 


(?)  Bftc.  Abr.  Heir  and  Ances- 
tor (F) ;  Co.  Lite.  376  b. 

(r)  2  Black.  Comm.  244  ;  Bac. 
Abr.  Heir  and  Ancestor  ( 1 ). 

(»)  Dyer,  271  a,  pi.  35  ;  Plow. 
457. 

(0  Bac.  Abr.  M  tup. 

(u)  Parker  V.  Dee.  2  Clin.  ('.m. 


201  ;  Bailey  v.  Ek;n9, 7  Vcs.  319  ; 
2  .larni.  Willi.  2020,  6th  ed. 

(e)  Stat.  3  Will,  k  Mary,  c. 
14,  B.  2,  made  perpetual  by  stat. 
6A7  Will.  Iir.  o.  14. 

(X)  Stat.  3  Will,  *  Mary.  c. 
14,  8.  4. 
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remedy  against  either  heir  or  (J«  visee :  unless  tho 
ilt^htor  chose  of  his  own  accord  to  cnarge  his  lands  by 
his  will  with  the  payment  of  his  debts  ;  in  which  case, 
as  wo  have  seen,  all  creditors  were  equally  entitled  to 
the  benefit.  So  that,  till  the  early  part  of  the  last 
century,  u  landowner  might  incur  as  many  debts  as  he 
pleased,  and  yet  leave  behind  him  an  unencumbered 
(wtate  in  foe  simple,  unless  his  creditors  had  taken  pro- 
ceedings in  liis  hfetimo,  or  ho  had  entered  into  any  bond 
or  specialty  binding  his  heirs.  At  length,  in  1807,  the 
fee  simple  estates  of  deceased  traders  were  rendered 
liable  to  the  payment,  not  only  of  debts  in  which  their 
heirs  were  boond,  but  also  of  their  simple  contract 
debts  («/),  or  debts  arising  from  contracts  made  withotit 
any  sealed  writing  (2).  By  a  subsequent  statute  (a), 
J  lie  above  enactments  were  consoUdated  and  amended, 
and  facilities  were  afforded  for  the  sale  of  such  estates 
of  deceased  persons  as  were  liable  by  la*',  or  by  their 
own  wills,  to  the  payment  of  their  debts.  But  not- 
withstanding that  the  efforts  ol  a  Bomilly  were  exerted 
to  extend  so  just  a  habiUty,  the  lands  of  all  deceased 
persons,  not  traders  at  the  time  of  their  death,  con- 
tinued exempt  from  their  debts  by  simple  contract, 
till  the  year  1883  ;  whtm  a  provision,  which,  but  a  f^w 
years  before,  had  been  strenuously  opposed,  was  passed 
witiiout  the  least  difficulty  ({>).  By  this  Act,  now 
Tn  ih:):)  Inniis  intituled  the  Administration  of  States,  1883,  all 
I^T". all''  estates  in  fee  simple,  which  the  owner  should  not  by 
.i.ht.s.  his  will  have  charged  with,  or  devised  subject  to,  tho 

payjnent  of  his  debts,  were  rendered  liable  to  be 
a<lministered  in  tho  Couit  of  Chaneery.  for  tho  payment 
of  all  the  just  debts  of  tho  deceased  owner,  as  well 
debts  due  on  simple  contract  us  on  specialty.  But  a 
dead  man's  personal  estate  still  remained  primarily 


(V)  by  NUt.  47  Gcu.  III.  r.  74. 
(2)  iSee  Wma.  Pi-in.  Prop.  177, 
17th  nd. 
(„i  ,Sial.  II  tJeo.  IV.  *  I  Will. 


IV.  c.  47  ;  M'c  Rt  Atkinnon,  1008, 
2  Ch.  307. 

(6)  .Stat.3*4Will.  IV.  <•.  |<)4 
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linblfi  to  his  del>ts  (c) ;  and  his  personal  and  real  assets 
were  applicable  in  discharge  of  his  liabilities  in  the 
order  stated  below  (d).  And  out  of  respect  to  the 
ancient  law,  the  Act  provided  that  all  creditors  by 
special  contract,  in  which  the  heirs  were  bound,  should 
be  paid  the  full  amount  of  the  debts  due  to  them  before 
any  of  the  creditors  by  simple  contract,  or  by  specialty 
in  which  the  heirs  were  not  bound,  should  be  paid  any 
part  of  their  demands.  If,  however,  the  debtor  should 
by  his  last  will  have  charged  his  lands  with,  or  devised 
them  subject  to,  the  payment  of  his  debts,  such  charge 
was  still  vahd,  and  every  creditor,  of  whatever  kind, 
had  an  equal  right  to  participate  in  the  produce  (c). 
This  anomaly  was  removed  by  the  Administration  of 
Estates  Act.  1R69,  providing  that,  in  the  adminis- 
tration of  the  estate  of  every  person  who  shi'll  die  after 
tliat,  year,  specialty  debts  shall  not  be  entitled  to  any 
priority,  but  specialty  and  simple  contract  creditors 
shall  be  treated  as  standing  in  equal  degree,  and  bo 
paid  accordingly  out  of  the  assets,  wbetlier  legal  or 
equitable  (/).    As  we  have  seen  (</),  under  the  fiand 

(f)  Ante.  p.  20. 

(rf)  1.  The  general  personal  eatate  not  expressly  or  inijilieiily 
exempted  ; 

'2.  ijandii  expresHly  devised  on  trust  to  pay  debts  ; 

:i.  Eatatefl  allowed  tu  descend  to  the  heir  ; 

4.  Iteal  or  personal  property  devise<l  or  bequeathed  tn  any  (.lu' 
charged  with  the  debts  ;  Re  StUt,  1895,  2  Ch.  2U:<  ;  He  Boheris,  im*:.', 
2  (a».  834  ;  He  KemjuUr,  1906,  1  du  446. 

a.  General  pecuniary  legacies  ; 

(i.  Specific  legacies  and  real  estate  devised,  whether  the  devise  were 
specific  or  residuary,  pro  rata  ;  Lanerfitkl  v.  Iggulden,  L.  R.  10  (^.  1 36. 

7.  Real  and  personal  property  over  which  the  deceased  penon  had 
a  general  power  of  appointment,  and  which  he  had  appointed  t-o  an 
appointee  taking  the  same  gratuitously  ;  see  p(M<,  Part  II.,  C3i.  iii.  ; 
see  2  Jarm.  Wills,  622,  4th  ed.  ;  1430,  r.th  ed.  ;  2  Seton  on  Judg- 
ments, 1672,  0th  ed.  It  will  !«■  mh-u  that  in  ciwo  of  intestacy  the 
whole  of  the  personal  istiite  iiiii->t  lie  <-.\liaUKte<l  Iwfore  the  real  e<ate 
is  applied  in  )>aying  debt.i. 

Testamentary  expenses  (*'o  Wins.  IV-rs   i'mp.  WW.  17th  cd.)  are 
payable  m  the  same  I irdor;   /^  I'lillm,  l<)lo,  |  ch   r><M. 

(0  Seethe  AHthoi".s  Essay  i>n       may  be  entitled  for  tlie  payment 


2ft7 


Former  effect 
of  a  charge 
of  debts  by 
will. 


Special  and 
simple  con- 
tract creditors 
now  stand  in 
cqnal  degivi-. 


Real  Assets. 

(/)  HUlU  32  &  33  Vict.  c.  46, 
also  providing  that  this  shall  not 
prejudice  anylien,charge,orother 
security,  to  which  any  creditor 


of  his  debt.  As  to  the  order  in 
which  a  dead  man's  debta  are  pay  - 
able,  see  Wms.  Pers.  Prop.  210-- 
224,242— 244,  and  Table,  17th  ed. 
(g)  Ante,  p.  221. 
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Transfer  Act,  1897  {h),  a  deceased  person's  real  estate 
is  now  to  be  administered  in  the  same  manner,  subject 
to  the  same  liabilities  for  debt,  costs,  and  expenses, 
and  with  the  same  incidents  as  if  it  were  personal 
estate  ;  but  this  is  not  to  alter  or  affect  the  order  (i) 
in  which  real  and  personal  assets  are  applicable  for 
payment  of  funeral  and  testamentary  exoenses,  del)ls 
or  legacies,  or  the  liability  of  real  estate  to  be  charged 
with  the  payment  of  legacies  (k). 

Creditor's  The  remedies  of  a  creditor,  after  his  debtor's  death, 

IStor  (lebtor'a  ^^^  either  to  sue  the  debtor's  executor  or  administrator 
<i<-atii.  at  law,  when  execution  can  be  had  against  the  goods  of 

t  he  testator  or  intestate,  or  to  apply  under  the  equitable 
jurisdiction  of  the  Court  (/)  for  the  administration  by 
(hf  Court  of  the  deceased  debtor's  estate  (»»).  To 
stcun-  the  benefit  of  a  testamentary  charge  of  debts  on 
leal  estate,  or  of  the  Act  making  real  estate  assets  f(ir 
tiie  paynit^iit  of  debts,  a  creditor  was  obliged  to  resort 
to  the  latter  remedy ;  when  a  sale  or  mortgage  of 
the  real  estate  would  be  decreed,  if  necessary,  to  raist» 
money  to  pay  the  debt  (n).  A  creditor  by  special  con- 
tract  binding  the  heir  had  also  the  remedy,  seldom 
txercised,  of  suing  the  heir  or  devisee  for  the  debt  (o). 
It.  is  a  question  whether  the  Land  Transfer  Act,  1897  (p), 
has  enabled  a  creditor  suing  his  debtor's  personal  repre- 
sentatives ai  law  to  have  execution  of  the  deceaseil 
debtor's  lands  in  Uke  manner  as  he  might  have  hud 
execution  of  his  goods  at  common  law.    But  it  has  not 


(A)  SUt.  00  &  «l  Vict.  c.  65, 
H.  2  (3) ;  Jtf  Jone.'.  1902,  I  ("h. 
92;  Be  WiUiam^,  1904,  1  «'h. 
52. 

(i)  Ante,  p.  287,  ii.  {d). 

(k)  Ante,  p.  221.  n.  (t). 

«)  Ante,  p.  286. 

(m)  Winn.  PerB.  Trop.  114, 
4<t6,  17th  «!. 

(h)  Sco  Solon  on  •Judumeiit^, 
I:M7  IK/.,  7th  I'd.  ;  S-jyiftman  v. 
TimbrfU,  8  JSini.  25;<  ;    Richard- 


«oH  V.  Morton,  7  Beav.  112; 
Pimm  V.  Intall,  1  Uac.  ft  Q.  449 ; 
British  Mutual  Investment  Co.  v. 
limart.  L.  R.  10  Ch.  667 ;  Price 
V.  Price,  36  th.  D.  297. 

(o)  See  8tat.  11  Geo.  IV.  &  1 
Will.  IV.  c.  47.  M.  2—8  ;  Wms. 
(  on  V.  St«t.  234,  236  ;  Worthing- 
ton  <£•  Co.,  Ltd.  V.  Abbott,  1910. 
1  Ch.  .588,  591.  .598. 

(p)  Stat.  60  &  01  Vict.  c.  (W, 
N.  •-'  (2,  3) ;  antf.  p.  221. 
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bwn  so  (locidod  ;  and  in 
able  roinody  is  the  mot-  '■ 
larly  pursued  (pp).    Vn»U 
any  creditor  may  take 
estate  of  his  deceais        ..• 
ruptcy.     When  an  oi 
in  bankruptcy  of  a  d» 
(real  as  well  as  person, 


tico  the  ere<iiM»fV  qui*- 
•nicnt,  and  »  au  regu- 
Bankn^^iPr    ?et,  ISHii 


ngst,..,veti*  nsolvent,^%^'f 
i'l    'r  adnt^istered    n  bank- *'*<*•'*<• 
IS  11  ide  for  The  admiiustraiion  KJ^t 
*k1  (i 'btor's  ^  state,  his  property  "****• 
ve?  s  in  the  official  r-ceiver  of 
the  Court  as  trustee,  and  then  in  the  trustee  appointed 
by  the  creditors.    And  the  trustee  is  empowered  to 
realise  the  same  by  sale  or  otherwise,  and  distribute 
the  proceeds  among  the  creditors  of  Hie  deceased,  as 
m  the  case  of  bankruptcy  (q). 

The  Crown  is,  by  Royal  prerogative  and  bv  8f  .tute,  cro-  m  ,.  .,, 
mveste. I  with  various  special  privileg  f.  -  tho  i.m  ■  .very 
of  the  ('lebts  due  to  it,  besides  the  o  nr  orodi  or's 
remodios.  Thus  a  Crown  debtor's  free  .smfeesin.ple. 
iu  the  hands  of  himself,  his  heirs  or  devisees  (r),  may  I)o 
seized,  iS  well  as  his  body  (»)  and  goods,  in  satisfaction  of 
any  debt  due  to  the  Crown  under  process  duly  issued  for 
the  purpose  (0-  And  debts  due,  or  which  might  have 
become  due,  to  the  Crown,  from  persons  who  wore 
accountants  to  the  Crown  (u),  and  debtsof  record  (x). 


(pp)  Re  Chant,  1903,  2  CSi. 
^^*  i.  ^J,"^**"".  1911. 2  CSi.  34« ; 
see  iu  WiUiama,  1904.  1  Ch.  52. 

(q)  Stat.  46  &  47  Viet.  c.  J2, 
B.  I2fi,  amended  by  53  &  64  Vict 
0.  71  ,  21  (3) ;  ante.  p.  282. 

(r)  B.  V.  The  EataU  of  Q. 
HoMeU,  MoCIeUnd,  106. 

(«)  See  A.O.  v.  Edmunds,  22 
L.  T.  N.  S.  667 ;  Re  Smith,  2 
Ex.  D.  47, 

_  (<)  3  Black.  Comm.  420 ;  Man- 
nmg'a  Exchequer  Practice,  pt.  i., 
Mt.  I.,  2n(l  cd.  ;  Chitty  on  tho 
Prerogative  of  the  Crown,  ch. 
XII. ;  Bt»t.  28  k  29  Vict.  c.  104. 
(w.  47,  51. 

(<i)  Stat*.  13  Kli/.  c.  4  •  23 
W  HI.  p.  36;  (!o.  Litt.  191  «, 
".  (I),  vi.  ft,  209  ft,  n.  (1);  Sii" 
V.  *  P.  .'►44.  " 

W.ll.P. 


(x)  These  are  debts  appeariiif;  Debts  of 
to  be  due  by  matter  of^ord  :  "4o^,   ' 
that  IS.  by  the  evidence  of  any 
court  of  record,  properly  a  court, 
of  which   the   proceedings  are 
enrolled   or  recorded,   and   the 
records  of  which  are  indisputable 
evidence  of  its  proceedings  ;  see 
Wmg.  Pers.  irop.  224,  17th  ed. 
Judgment     debts     an<I     recog- 
nisances (see  ante,  pp.  271,  276 
and  n.  (g))  are  debU  of  record  • 
so  are  debt«  found  to  lie  due  to' 
the  Crown  by  the  verdict  of  nn 
inquPHt   of  office   held   for  the 
purpose.     >Seo  fJlanv.  viii.  5_|  1  . 
Bract.  15fi  b,  288  b,  289  ;  Brittoni 
liv.  I.  ch.  1,  ff  7—12,  ch.  28,  J  1  . 
Co.  Litt.   117  b,  260  a;    Ulack! 
Oumm.  ii.  464.  iii.  24  ;  Manning's 
ExcjM-(|n<r    f'ra.tiif,    I,    -.Ui  ^,^ 

ii) 
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or  l)y  spocialty  (//)  in  form  proscribed  by  statute  (z), 
dno  from  other  persons  to  the  C'rown  were  formerly 
binding  on  their  estates  in  fee  Himple  when  sold,  ok 
well  as  when  devised  by  will,  or  suflfered  to  descend  to 
the  heir  at  law  (a).  Simple  cont  ract  debts  (b),  however, 
due  to  the  Crown  from  one,  who  was  no  pubUc 
accountant  to  the  Crown,  did  not  give  rise  to  any  lien 
on  the  debtor's  landn  until  the  debts  were  made  of 
record  {bb)  for  the  purpose  of  enforcing  them  (c).  But 
KuKiHtration  by  the  Judgments  Act,  1889  ((t),  no  liabiHties  to  the 
Crown  by  record,  specialty,  or  accountantship  incurred 
after  the  8rd  of  June,  1889,  should  affect  any  lands  os 
to  purchasers  or  mortgagees  unless  duly  registered  in 
the  index  of  Crown  debtors  and  accountants  [d).  And 
by  the  Crown  Suits  Act,  180)5  {e),  no  such  lial>ili(ifs  to 
the  Crown  incurred  after  the  1st  of  November,  iHO'i, 
should  alTect  any  land  as  to  a  bond  fide  purchaser  for 
valuable  consideration  or  a  mortgagee,  whether  he 
should  have  or  have  not  notice  of  the  sume,  unless  a 


of  ( 'rowii 


lit  ( 'rowii 
UnicvHs  of 
eXft'iiliiili. 


2iul  mI.  ;  Oiitty  on  the  Preroga- 
tive of  the  Crown.  20A— 271, 
293;  P.  &  M.  Hist.  >:n)i.  Uw. 
ii.  (UMI. 

(y)  A  Hie,  p.  284. 

(I)  Hut.  33  Hwi.  VIM.  c.  39, 
ss.  :jli,  37.  r>2  (hh.  ."K*  -."Ml,  75  in 
Kiiffheud) ;  Nee  Chittv,  l'rer<>>!n- 
live,  2«ri,  2tt3. 

((()  liy  hU»*i.  2  4  3  Viet.  e.  II, 
s.  iU,  and  12  4  13  \'iet.  c.  8», 
iiriy  two  of  the  cummiwtioneni  ot 
the  Treasury  were  empowered  to 
certify  Uiat  aiiy  landx  of  any 
Crown  debtor  or  at^eountaiit 
.nhould  be  held  by  the  purchaiier 
)»"  mortuasee  thereof  ditwhargetl 
from  all  further  I'lainis  of  the 
Crown  in  resjxM't  of  any  debt 
or  liability  of  the  debtor  or 
iKK'ountant  to  whom  the  lundH 
belonged.  And  by  titatN.  IU  &  17 
Vii  t.  c.  107.  MH.  IH."*— 1!»7  ;  23  & 
24  Vi.;t.  ..  II."!,  s.  1  ;  and  3!»  * 
4(»  \i<t.  «.  3tl,  (w.  I«7,  28N,  a 
siniilnr  jNiwer  Wiim  ;;ivi-ii  to  iiny 
two    of    III!'    I  iininii.<<.sioniTs    or 


prinoipiil  officers,  or  th<'  only 
(^mmittxioner  or  principal  ofllcer. 
of  any  public  department  with 
re«pe<-t  t<i  any  Crown  Ixrnd  or 
other  rteeurity  conceniinx  or 
incident  to  any  ouch  depart  men  t. 

(/.)   Ante,  pp.  82,  28U. 

|M)  Ant*,  p.  28U  and  n.  U). 

(<)  M.  V.  SmUh.  WiKhtw.  :t4  : 
f'wtbrnl  V.  A.O.,  tl  Price,  411. 
473^-47«;  Chittv.  Pren>Kative. 
2»3— 29«l  ;  .Sug. '  \'.  &  P.  a45, 
14th  ed. 

((I)  SUt.  2  &  3  Vict.  e.  1 1.  h.  8. 
Hy  Htot.  22  ft  23  Vi.t.  c  3:., 
X.  22,  re- registration  every  live 
ycnrn  was  require<l.  This  reginter 
was  originally  in  the  office  of  the 
(.'ourt  of  Common  Pleas,  but  was 
transferml  in  1879  to  the  Central 
Ufliee  of  the  Supreme  ( Viiirt ; 
ante,  p.  277,  n.  (i). 

(»)  Stat.  28  4  29  Vict.  c.  KM. 
Hji.  4,  48,  49,  also  proviilinu  that, 
no  other  reKistratioii  of  the  writ 
or  priH'eHH  or  of  the  debt  or 
liiibility  slionld  Is"  ne<'es*>ry. 
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writ  or  process  of  oxociiflon  had  boon  issuod  and 
registered  (/)  before  the  execution  of  the  conveyance 
or  mortgage,  and  the  payment  of  the  purchase  or 

1900(9),  these  registers  were  closed  as  from  the  com-  *'*Y'"""' 
mencement  of  the  Act  (/,) ;  after  which  a  judgment  or  "h^'^".''"  " 
riHSognisance  (i)  obtained  or  entered  into  on  behalf ''"'''" 
of  the  Crown,  and  any  inquisition  finding  a  debt  due 
to  the  Crown  (k),  and  any  obligation  or  specialty  made 
to  and  any  acceptance  of  office  from  or  under  the 
(.'rown,  whatever  be  the  date  of  the  same,  shall  not 
operate  as  a  charge  on  lands,  unless  or  until  a  writ  or 
order  for  the  purpose  of  enforcing  the  same  is  registere<l 
iMid.T  the  Und  Charges  Act  of  1S88  (/).    And  the 
l.iovisions  of  this  Act,  making  void  tiie  <lelivery  of 
lands  iu  execution  as  against  purclias..rs  for  valui'  if 
I  lie   writ   or   ord.-r    be   not    duly    registen-d  (w).    are 
extend.ul  to  every  writ  or  ord.r  affecting  land  issue.l 
or  made  by  any  Court  for  the  pinpose  of  enforcing  a 
judgment  obtained  on  behalf  of  l|,e  Cr.nvn  and  every 
•b'livery  in  execution,  or  other  procee<ling  tak.-n  in 
pursuance  of  any  such  writ  or  order. 

By  a  statute  of  the  reign  of  Elizabeth,  conveyances  (■„„..,•„,.... 
of  lan(le<l  estates,  and  also  of  goods,  made  for  the  pur-  '•"•' ''''""'<•• 
pose  of  delaying.  binderin«  or  defrauding  cre,lito,-s.  are  '""  '""""' 
void  as  agunist  then,  :    unless  mad.-  up..n  r/ow/.  which 
here  means  ralunhh'.  consideration  (//),  ami  bond  fide, 
f..  Any  person  not  havi,.^^  at  tli.  limeof  thec(mv.>yance, 


!/)  Onginally  rii  the  ,,tti..-  ,,f  ()«,,.    „f     i^,„,     „      .. 

II...-  is.»  111  the  (vi.trHi  offi,.,.     „, ',,:,  • '   ':^f'- .,.,. 

'f  .;.'','■    •^"P«mo    Court;     „,„,.  „.(J)  "      -''•    -'*'•    ■"• 

''■(t;  Stot.*'«3  *  Ki  v....    ..    o„  *f.'  ;^'"'-J';2Hi..n.(x). 


tl 
Hill 


(*)   Ixt    July,    I  {DM.  'Ifies.- 

i.i.'i»l«T«  irnv  tnii)sf..nv«l  („  the 


I")  -I"/',  ji.  7!». 


JK^iS 
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OF  ronPORRAI.  nHKHniTAMKNTfl. 


I 


Frauiliilent 
coiivpyancM. 


Voluntary 
conveyancen. 


Purchaser 
from  xrontee 
uiitlrr 
voluitUry 
convt-yrtiicp. 


any  notico  of  such  fraud  (o).  8aoh  conveyancwi  of 
laml  jrt)  Mioroforo  of  no  avail  against  tho  claim  of  a 
rroditoi  to  tuko  the  land  in  execution,  or  againnt  tho 
titlo  of  the  (lobtor'a  truHtee  in  bankruptcy,  or  against 
oroditors  who  tako  procoedings  to  secure  payment  of 
their  dol»ts  out  of  the  debtor's  estate  after  his  death  (p). 
Fraudulent  conveyances  of  property  are  also  void,  as 
against  the  trustee  in  bankruptcy  of  the  conveying 
party,  under  the  bankruptcy  laws  {q).  And  by  the 
Bankruptcy  Act,  1888  (r),  any  voluntary  settlement  of 
property  (»)  shall,  if  the  settlor  becomes  bankrupt 
within  two  years  after  the  settlement,  be  void  against 
the  trustee  in  the  bankruptcy,  and  shall,  if  the  settlor 
hecoiiu's  bankrupt  at  any  subsequent  time  within  ten 
yours  after  the  settlement,  be  void  as  against  the  trustee 
in  the  bankruptcy,  unless  the  parties  claiming  under  tho 
settleiiient  can  prove  that  the  settlor  was  at  the  time 
of  making  tho  settlement  abl«'  to  pay  all  his  debts 
without  the  aid  of  the  property  coniprised  in  tho  settle- 
ment, and  that  the  interest  of  the  settlor  in  such  pro- 
perty passed  to  the  trustee  of  such  settlement,  on  the 
execution  thereof  (Q.  But  the  title  of  a  bond  fide 
purchaser  for  value  from  a  beneficiary  under  any 
settlement  so  liable  to  be  avoided  will  not  be  displaced 
by  the  subsequent  bankruptcy  of  the  settlor,  even 
though  the  purchaser  had  notice  that  the  settlement 


i 


(o)  Stet.  13  Eli*,  c.  fi  ;  Twjfnt't 
rant,  3  Kep.  81  a,  1  Smith's 
Leading  ('aseB,  1  ;  Spenetr  v. 
SlaUr.  4  Q.  B.  IX  13  ;  Be  John- 
ton.  OoMen  V.  OiUam,  2U  Ch.  I>. 
389  ;  Hitlifax  Joint  Slock  Bank- 
ing Co.  V.  akdkiU,  1891.  1  fli. 
31  ;  soo  ««■  Holland.  1902.  2  Ch. 
WO. 

{p)  Bichardson  v.  SmalUcood, 
.Jac.  652 ;  Be  BidUr,  22  Oh.  D. 
74. 

(9)  See  Wm«.  IVn.  Prop.  268, 
271,  17th  ed. ;  noteii  to  Tvynta 
catf,  1  Smith,  L.  C. 

(c)  Stat.  4tt  *  47  Vict.  c.  52, 
B.  47  (I),  n-placing  32  &  .H3  Vint. 


c.  71,  8.  91,  avoiding  similar 
aettlementa  by  Iraien. 

(«)  Including  any  oonveyanoe 
or  traniter  of  propertyi  but 
excepting  aettlementa  on  the 
Nettlor's  wife  or  children  of 
property  accrued  to  him  after 
marriage  in  right  of  hiH  wife. 

(()  Ex  parte  HtutabU,  Be 
Conibeer,  2  (Jh.  D.  54  ;  Sx  parte 
HiUman,  Be  Pumfrty,  10  Ch.  D. 
tt22:  Kx  parte  BuBMtt,  Be  BvUer- 
wortk,  19  Ch.  D.  588 ;  Sanguinttti 
V.  Stuckey'ii  Bank,  1895,  1  Ch. 
176  ;  Bf  Pope,  1908, 2  K.  B.  16!) ; 
Shrager  v.  March,  1908.  A.  C. 
402. 


or  cafii>iToHH   Kiuiii-ri. 


liua 


was  voluutary  (u),  and  even  whero  the  puruliuui)  wus 
mudo  after  tbo  act  of  baukruptcy  (t;). 

With  regard  to  tlio  alienatiou  of  uu  estate  tuil  for  Alit-imUoii  •>( 
debt,  under  the  old  luw  of  judgments  (x)  laudd  held  ^^  **"  '"' 
for  an  estate  tau  <Muld  not  be  seized  under  a  writ  of 
degit  for  a  longer  time  than  the  life  of  the  tenant  in 
tail,  against  whom  judgment  for  debt  or  damages  had 
been  recovered  (ly).    But  uy  I  he  Judgments  Act,  lb3«,  JadKin.  m 
a  judgment  debt  (2)  was  mado  u  charge  binding  on  the  ***•• 
lands  of  the  debtor,  as  against  the:  i.-4uo  of  his  body, 
and  also  as  against  all  other  i>ersun8  whom  hu  might, 
without  the  assent  of  any  other  person,  cut  off  and 
debar  from  any  remainder  or  revt  rsion  (o).    As  wo 
have  seen,  by  the  Judgments  Act,  lbt}4,  no  judgmtiit 
thereafter  entered  up  should  affect  any  land,  until  tho 
land  had  been  actually  dehvered  in  execution  ;  by  tho 
Land  Charges  Act,  1888,  actual  dehvery  in  execution 
is  made  void,  as  aguiust  purchasers,  imless  tho  writ  bu 
duly  registered ;  and  by  th*^  Land  Charges  Act,  1900, 
a  judgment  is  no^  to  operate  a»  a  charge  on  land  unless 
or  until  a  writ  or  order  for  the  purpose  of  enforcing  it 
is  duly  registered  under  the  Land  Charges  Act,  1888. 
Such  registration  therefore  will  thenceforth  be  necessary 
in  order  that  a  judgment  creditor  may  acquire  an 
interest  binding  the  lands,  of  which  his  debtor  is  tenant 
in  tail,  as  against  those  whose  rights  would  be  barred 
by  a  disentaiUng  assurance  (b).    An  estate  tail  may  also  Bttiikiuptcy 
be  barred  and  disposed  of  on  the  bankruptcy  of  a^rj*°»"*"' 
tenant  in  tail,  for  the  benelit  of  his  creditors,  to  the 
same  extent  as  he  might  have  barred  or  disposed  of  it 


(u)  He  VaiuUtarl,  1803, 2  Q.  B. 
377  ;  Re  BraU,  ib,  381  ;  «e  Carter 
<t  KtHderdint't  eontrael,  1897, 
i  CTi.  77tf. 

(e)  Jle  Hart,  1912,  3  K.  U.  B. 

(*)  Ante,  pp.  271—274. 

(y)  Anderton's  c<ue,  7  Itep.  21. 


(:)  See  ante,  p.  275,  ii.  (a). 

(a)  Stat.  1  &  2  Vict.  o.  110, 
M.  13.  Sec  Lewis  v.  IHncombe, 
20  Bcav.  398  ;  Suk.  \'.  &  P.  r.2U  ; 
Re  Anthony,  18!»3,  3  I'h.  498, 
64)1.  502. 

(6)  Ante,  pp.  270,  277. 


'i»l 


Ut-   lUUl'UUKAL   UKUKUliAUUMti. 


( 'vrtHiii 
Cruwn  ikbU 
ciMrtied  un 
ctUtra  Uil. 


tot  hill  uwu  iM'Uolit  (c).  If,  buwuver,  u  tenuitt  in  tuil 
die  beforu  uuy  judgment  creditor  Las  acquired  u  cliurgu 
un  his  kndii,  and  without  having  been  adjudged  bank- 
rupt  (d),  the  entailed  lands  will  no  longer  be  subject  to 
his  debts  generally  ;  unless  indeed  it  should  be  held  that 
the  Land  Transfer  Act,  1897  («),  has  altered  the  law  in 
this  respect.  But  there  is  an  exception  in  the  case 
of  certain  Crown  debts  (/).  For,  by  a  Statute  of 
Henry  VIII.  {g),  estate's  tail  were  charged,  in  the 
hands  of  the  hoir,  with  debts  duo  from  his  ancestor 
to  the  Crown  by  judgment,  recognisance,  obUgation 
or  other  specialty  {h),  although  the  heir  should  not  bo 
comprised  therein.  And  all  arrears  and  debts  due  to 
the  Crown  by  accountants  to  the  Crown,  whoso  yearly 
or  total  receipts  exceed  three  hundred  pounds,  were, 
by  a  Statute  of  EUzabeth  (i),  placed  on  the  same 
footing  (k). 


IiivitluiiUry 
iiliniatiuii  uf 
life  estate. 


EHtatvi)  i>ur 
autre  vie. 


A  hfe  estate  is  Uablo  during  the  tenant's  Ufe  to  be 
taken  to  satisfy  any  judgment  debt  of  his,  in  the  saitie 
manner  as  an  estate  in  fee  simple  ({)•  And  it  is 
Himilarly  Uable  to  vest  in  the  creditors'  trustee  on  his 
bankruptcy  (f»).  But  it  is  not  in  any  way  subject  to 
the  tenant's  debts  after  his  death.  Determinable  hfe 
estates  are  not  subject  to  the  tenant's  debts  after  their 
deternunation  (ti).  Estates  pur  autre  vie  are  hable  to 
ahenation  for  debt  in  the  t)>uaut's  lifetime  in  the  same 
manner  as  other  freehold  ostat(»s  (o) ;    and  after  his 


(c)  StoU.  3A4Will.  IV.f.  74. 
M.  fitf— 73  ;  4tt  ft  47  Vict.  c.  r,i. 
s.  60,  Hub-8.  S. 

(d)  Hee  Rtat.  3  ft  4  Will.  IV. 
c.  74,  a.  65. 

(e)  Stat.  (H)  ft  61  Vict.  c.  65, 
part  i.  ;  aee  anit,  pp.  HI,  221, 
228. 

"  (/)  1  RoJle  Abr.  841  (F);   7 
Hep.  21. 

(g)  33  Hon.  VUI.  o.  3tf.  n.  52 
(n.  75  ill  Kuffheati);  < 'bitty  on 
the  Prerogative  of  the  Cruwn,  2UU. 


le,  pp.1 

(i)  8tat.  13  EliB.  c.  4  ;  and 
MH!  25  Ueu.  III.  c.  35 ;  Cliitty, 
Prerogative,  294,  296. 

(k)  It  clues  not  appear  that 
this  liability  in  removed  by  stat. 
«t3  ft  64  Vict.  c.  26,  a.  2 ;  ante, 
up.  29U,  291. 

(/)  AnU,  pp.  271— 27«J. 

(m)  AiUe,  p.  282. 

(ra)  Sec  ante,  pp.  81,  12U. 

(o)  Ante,  pp.  271—279. 


or  cukuitmim'  ukuiiij.  -jyo 

Juuth,  tUvy  coutiuuw  Imblu  to  hid  dobta  duriu«  tLe 
rwrniiuider  of  the  life  of  the  cestui  que  vie  (p). 

Judgment  creditors  have  the  following  rights  against  JuUifiueiii 
their  debtors'  equitable  or  trust  estates  :~{1)  They  'i^umi,,,^ 
may  by  statute  take  lands  and  hereditaments  held  on  ^""^  ciutc«. 
a  simple  trust  (q)  for  the  debtor  under  the  writ  of 
ekgit.    This  remedy  was  tirst  given  by  the  Htatute  of 
Frauds  (r),  and  was  enlarged  by  the  Judgments  Act, 
1888.    By  this  Act,  execution  may  be  dehverod,  under 
the  writ  of  elegit,  of  all  such  lands  and  hereditaments 
us  the  person  against  whom  execution  is  sued,  or  any 
jierton   in   trust  for  him,  shall  have  been  seised  or 
possessed  of  at  the  time  of  entering  up  the  judgment 
or  at  any  time  afterwards  («).    (2)  Judgment  creditorH 
may  obtain  what  is  called  equitable  execution.    This  K,,uitai.|.. 
originated  in  the  rehef  which  the  Court  of  Chancery  «'**-"i'"»'- 
used  to  give  to  a  judgment  creditor,  who  had  sued  out 
a  writ  of  eletfit  to  take  the  debtor's  land  at  law,  but 
was  prevented  from  executing  it  by  the  fact  that  the 
legal  estate  was  outstanding  in  some  other,  who  was 
not  trustee  for  the  debtor  simply  (/).    In  such  cases 
the  creditor  might  have  obtained  the  appointment  by 
the  Court  of  a  receiver  of  the  rents  and  profits  of  the 
debtor's  equitable  estate  in  the  land  (u).    The  juris- 
diction of  the  present  High  Court  of  Justice  (x)  to 
appoint  a  receiver  was  enlarged  by  the  Judicature 
Acts  (y).    And  now  it  appears  that  a  j udgmtnt  creditor 


(/>)  Ante,  p.  132. 

(y)  AtUe,  p.  J82. 

(r)  8Ut.  2tt  (Jar.  II.  c.  3,  h.  10, 
which  enabled  the  sheriff  to 
deliver  execution  unto  the  judg- 
ment creditor  of  all  such  lanciM 
and  hereditament!  as  any  other 
]>cniun  or  penou  w«ie  wised  ur 
IKwseaaed  of  in  tnut  for  the 
judgment  debtor  erf  the  titne  of 
ixfCutioH  tued ;  aoe  H»iU  v. 
VoUt,  Com.  22B  ;  Harri*  v.  Ptigh, 
4  Binjf.  335.  12  J.  B.  Moorv.ST". 

(*)  St«t.l42Vict.c.llO,B.  11. 


(<)  Stnle  V.  Duke  nj  Marl- 
horough,  .1  My.  *  Cr.  407  ;  Mit- 
ford  on  Pleading,  120  (148,  &tli 
ed.) ;  Lewin  on  Tnuts,  646  «g. 
eth  ed. ;   1030  tq.  12th  ed. 

(«)  19  Ves.  633;  2  8wttUM(. 
137.  IM;  Daniell.Ch.  I'r.  1563, 
1564,  5th  ed. 

(X)  Ante,  p.  168. 

(y)  8tot.  36  ft  37  Vict.  c.  (Hi, 
8.  25,  sub-M.  8 ;  Nee  Holmr.i  v. 
Millage.  1893,  1  Q.  B.  551.  lii- 
dcr  ».  80,  a  County  Court  iiiuy 
appoint  a   receiver  by   wiiy   of 
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may  obtain  equitable  execution  by  means  of  un  order 
for  the  appointment  of  a  receiver  of  the  profits  of  his 
debtor's  interest  in  land,  whenever  there  are  circum- 
stances to  hinder  the  convenient  operation  of  his  legal 
remedy  by  elegit  (z) ;  and  there  is  no  necessity  for  him 
to  sue  out  an  elegit  in  the  first  instance  (a). 

As  judgments  were  enforceable  in  equity  under  the 
old  law,  they  were  regarded  as  charges  in  equity  upon 
equitable  estates  in  land,  and  therefore  binding  upon 
aU  who  succeeded  to  the  judgment  debtor's  estate, 
except  those  who  took  it  as  purchasers  for  value  with- 
out notice  of  the  judgment  (b).  The  Judgments  Act, 
1838,  expressly  made  judgments  a  charge  on  all  here- 
ditaments to  which  the  judgment  debtor  should  at  the 
time  of  entering  up  judgment,  or  at  any  time  after- 
wards, be  entitled  for  any  estate  or  interest  whatever 
at  law  or  in  equity  (c).  But,  as  we  have  seen,  under 
this  Act  purchasers  were  not  to  be  affected  by  judg- 
ments, unless  duly  registered  (d).  The  Acts  of  1889 
and  1860,  before  referred  to  (c),  further  protected  pur. 
chasers  of  equitable  as  well  as  legal  estates  (/).  And 
by  the  Judgments  Act,  1864,  no  subsequent  judgment 
should  affect  any  land,  until  actual  delivery  thereof 
in  execution.  This  was  held  to  take  place  in  the  case 
of  equitable  execution  (r-  when  the  judgment  creditor 
obtained  an  order  for  the  appointment  of  a  receiver ; 
and  he  had  no  charge  until  then  (h).  As  we  have 
seen,  the  Land  Cliargps  Act,  188H,  has  made  it  requisite 

(6)  «ug.  V.  &  p.  518 ;   Lewin 


equitable  execution  ;  S.  v.  Selfe. 
1908,  2  K.  B.  121. 

(«)  Anglo-Italian  Bank  v. 
iMviea,  »  Ch.  D.  275;  Smith 
V.  CoweU,  6  Q.  B.  D.  76 ;  SaU  v. 
Cooper,  16  Ch.  D.  644  ;  Re  Pope, 
17  Q.  B.  D.  743 ;  Re  Shephard, 
43  C!h.  D.  131;  Leveuseur  v. 
MoMtt  A  Barry,  1891,  2  Q.  B. 
73  ;  Cadogan  v.  Lyric  I'heatre, 
1894,  3  Ch.  338. 

(a)  Ex  parte  Evuna,  Re  Wal. 
kiru,  13  Oh.  D.  252. 


<m  Trusts,  663,  6th  ed. ;  1036. 
12th  ed. ;  arOe,  p.  183. 

(c)  Stat.  1  &  2  Vict.  c.  no, 
8.  13  ;  ante,  p.  274. 

id)  Sect.  19 ;  ante,  p.  275. 

(e)  Ante,  pp.  274—276. 

(/)  Sug.  V.  &  P.  535. 

(g)  Ante,  p.  276. 

(A)  Hatton  v.  Haywood,  L.  U. 
9  Ch.  229;  and  cases  cited  in 
,iot<>s  (y)  {z)  ti.  i>.  295,  ante. 


OF   CRKDITORS'   UIOHl-S. 

to  rogistor  tlio  writ  or  order  enforcing  a  judgment  in 
the  office  of  Land  Kegistry ;  or  else  it  will  be  void  as 
against  purchasers  for  value  (t) ;  and  under  the  Land 
Charges  Act,  1900,  the  judgment  will  not  without  such 
registration,  operate  as  a  charge  on  the  debtor's  interest 
in  the  land. 
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Equitable  estates  are  liable  to  involuntary  aliena-  Bankruptcy 
tion  on  the  bankruptcy  of  the  person  entitled  thereto,  ^^  <'™'"* !'»'' 
in  the  same  manner  as  his  estates  at  law  (&).    But  on  "" " 
the  bankruptcy  of  a  trustee,  the  legal  estate  in  any  _„{  trusUc 
property,  of  which  he  is  trustee  for  any  other  person, 
does  not,  as  a  rule,  pass  to  the  trustee  for  his  creditors, 
but  remains  vested  in  him  (Z).    Where,  however,  a  where  the 
trustee  has  a  lien  on  the  trust  property  for  his  own  trustee  has  a 
benefit—as  to  secure  his  right  of  indemnity  against  trost"  "'" 
habilities  incumbent  on  him  as  such  trustee — and  the  P'opcrty. 
retention  of  the  property  is  necessary  to  give  effect  to 
Iiis  lien,  his  legal  estate  or  interest  in  the  property, 
and  his  right  to  hold  the  same  until  satisfaction  of  his 
lien,  will  vest,  in  the  event  of  his  bankruptcy,  in  the 
creditors'  trustee  (w). 

Trust  estates  in  fee  simple  are  also  Uable,  hke  Inability  ..f 
estates  at  law,  to  alienation  for  the  payment  of  the  *f^**  ^p^"t{f " 
owner's  debts  after  his  death.    By  the  Statute  of  ihe'stltutc 
Frauds  it  was  provided,  that  if  any  cestui  que  /rus*  "*  *'™"'''*- 
should  die,  leaving  a  trust  in  fee  siinple  to  descend 
to  his  heir,  such  trust  should  \h;  assets  by  desceat, 
and  the  lieir  shor.Id  be  chargeable  with  the  obUgation 
of  his  ancestor  for  and  by  reason  of  such  assets,  as 
fully  as  he  might  have  been  if  the  estate  in  law  had 
descended  to  him  in  possession  in  hke  manner  as  tho 


(t)  Aiitf,  pp.  ill.  2»;j. 

(t)  Ante,  p.  281'. 
{/)  .Stat.  4il  &   17   \  let.  c.  OJ 
ss.  20,  U,  lOS. 


(m)  Jentiimjs  v.  Malhrr,  MKd, 
1  t^.  U.  lOS ;  (ioirrnori  of  St. 
'J'/ioiimi'.t  Hwititul  V.  liichiinlnon, 
I'JIO,  1  K.  15.  271. 
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«ub«t-«|uciit  trust  descended  (»t).  And  the  subsetruent  statutes  to 
wlucli  Ave  nave  before  referred,  for  preventing  the 
debtor  from  defeating  his  bond  creditor  by  his  will, 
and  for  rendering  the  estates  of  all  persons  hable  on 
their  decease  to  the  payment  of  their  just  debts  of 
every  kind,  apply  as  well  to  equitable  or  trust  estates 
as  to  estates  at  law  (o). 

Clown  dibu.  Trust  estates  are  subject  to  debts  due  to  the  Crown 
in  the  same  manner  and  to  the  same  extent  as  estates 
at  law  (p).  And  in  the  case  of  equitable  estates  tail 
and  for  life,  the  liabiUty  for  the  owner's  debts  is  similar 
to  that  attached  to  the  Hke  estates  at  law  (g). 

Lis  iKuUciia.  lu  connection  with  creditors'  rights  against  pur- 
chasers of  laud,  it  may  bo  mentioned  that  actions  at 
law  or  in  jquity  respecting  lauds  will  bind  a  pur- 
chaser, as  well  as  the  tenant's  heir  or  devisee ;  that 
is,  he  must  abide  by  the  result,  although  he  may  bo 
ignorant  that  any  such  proceedings  are  depend- 
ing (r).      Provision    was    accordingly    made    by  the 

KiKistration   Judgments  Act,  1839,  for  the  registration  of  every  Us 

vt  lis  pendens.  ,  ,  j.  j  l-     i  i 

pendens;  and  no  ks  pendens  bmds  a  purchaser  or 
mortgagee  without  express  notice  thereof,  unless  and 
imtil  it  is  duly  registered  ;  and  the  registration  to 
be   binding   nmst    be   repeated   every  five  years  (s). 

(»)  Stat.  29  Car.  II.  c.  3,  s.  10.       V.  &  P.  Appx.  No.  15,  _p.  1098, 
Before  this  provision  the  Court 


= 


of  Chancery  had  refused  to  give 
the  bond  creditoB  any  relief; 
Bennet  v.  Box,  1  Ch.  Ca.  12; 
Prat  V.  Colt,  ib.  128.  These 
decisions,  in  all  probability,  gave 
rise  to  the  above  enactment. 
See  1  Wm.  Black.  159  ;  1  Sand. 
U^s,  276  (289,  5th  ed.). 

(o)  Stats.  3  Will.  &  Mary, 
c.  14,  s.  2;  4"  Geo.  III.  c.  74; 
11  Geo.  IV.  &  1  Will.  IV.  c.  47; 
3  &  4  Will.  IV.  c.  104 ;  32  &  33 
Vict.  c.  46 ;  46  &  47  Vict.  c.  52, 
8.  125  ;  60  &  61  Vict.  c.  65,  part 
i. ;  ant(,  pp.  284 — ^289. 

(p)  The  King  v.  fimilh,  Sug. 


1 1th  ed. ;  Chitty  on  the  Preroga- 
tive of  the  Crown.  296. 

(</^  Sug.  V.  &  P.  624,  538. 

(r)  Co.  Litt.  344  b ;  Anon.,  1 
Veni.  318  ;  Hiem  v.  Mill,  13  Ves. 
114,  120,  9  R.  R.  149;  3  Prest. 
Abst.  354  ;  Bellamy  v.  Sabine,  1 
i)fs  O.  &  J.  566. 

(«)  Stat.  2  &  3  Vict.  c.  11,  s.  7, 
extended  by  18  &  19  Vict.  c.  15, 
s.  3,  to  the  Palatine  Courts  (atUe, 
p.  280,  n.  (p) ;  see  Price  v.  Price, 
35  Ch.  D.  297 ;  stat.  51  &  62 
Vict.  c.  51,  88.  6,  6.  As  to  vacat- 
ing such  registration,  see  stat. 
30  &  31  Vi«t.  c.  47,  s.  2. 
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This  rc'gi«trutiou  is  now  luade  in  tlic  Uilicc  of  Lund 
Itcgistry  (<). 


In  consequence  of  the  above-mentioned  laws,  it  ScaichcB. 
was  the  practice  to  cause  a  search  to  be  made,  before 
every  purchase  or  mortgage  of  freeholds,  in  the 
registers  of  judgments,  writs  and  orders  affecting 
land,  and  pending  actions,  and  also  of  Crown  debts 
and  writs  of  execution,  if  there  were  reason  to  suppose 
that  the  owner  of  the  property  had  been  a  Crown 
debtor  or  accountant  (m).  Since  the  commencement 
of  the  Land  Charges  Act,  1900,  it  has  been  unnecessary 
to  search  for  judgments  or  Crown  debts  or  writs  {v) : 
but  the  other  searches  are  still  made ;  and  if  the 
search  disclose  any  registered  incumbrance  affecting 
the  land,  it  must  be  got  rid  of  before  the  sale  or  mort- 
gage can  safely  be  completed  (x). 


(t)  Seo  ante,  pp.  277,  n.  (i). 
278,  n.  (f ). 

(u)  Ante,  pp.  274,  277.  2flO. 
Sec  Sng.  V.  &¥.  537,  638,  543 ; 
1  Dart,  V.  A  P.  523,  524,  657, 
662,  564,  6th  cd. ;  Elphinstone 
&  Clark,  Searches,  60,  88,  93, 
147  #g.,  and  Appx.  on  Land 
Charges  Act  of  1888,  pp.  17,  13. 
Under  stats.  45  &  46  Vict.  c.  39, 
8. 2,  and  51  &  62  Vict.  c.  51,  s.  17, 
official  searches  in  these  registers 


may  be  directed,  and  a  certificate 
(which  in  favour  of  a  purchaser 
or  mortgagee  is  to  be  coni-Iuiiivi') 
obtained  of  the  result  of  any  such 
search.  See  Wms.  Conv.  Stat. 
261  sq.;  Elphinstone  &  Clark, 
Searches,  166—168. 

(«)  See  ante,  pp.  276,  279,  29U, 
291,  296. 

(x)  As  to  the  searches  now 
necessary,  see  1  Wms.  V.  &  V. 
680  aq.,  597,  2nd  ed. 
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CHAPTER  XII. 


Cupufity  to 
inirfliasc, 
nokl,  and 
(lixpose  of 


laud. 


Persons 
natural  and 
.trtificial. 


OF   PERSONAL   CAPACITY. 

It  Las  beou  mentioned  (o)  that  a  tenant  of  lands 
may  be  prevented  by  personal  incapacity  from  exorcis- 
ing the  right  of  alienation,  wliich  is  now  regarded  us 
inherent  in  ownership  {b).  Let  us  now  consider  what 
persons  have  the  legal  capacity  to  purchase,  hold  and 
dispose  of  an  estate  in  land  ;  the  word  purchase  being 
here  used  in  its  legal  meaning  (c),  which  includes  the 
acquisition  of  land  under  a  will  or  a  voluntary  con- 
veyance, as  well  as  on  a  sale.  It  should  be  noted  that 
capacity  so  to  purchase  lands  merely  indicates  that  a 
conveyance  of  land  to  the  person  capable  will  give 
him  the  legal  estate  therein :  it  does  not  include 
capacity  to  buy  land,  in  the  common  sense  of  the 
word.  That  is  a  matter  depending  on  capacity  to 
contract.  It  will  therefore  be  useful  to  inquire  as 
well,  what  persons  may  contract  with  regard  to  land. 

Persons  are  either  natural— men,  women  and 
children— or  artilicial,  as  corporations.  All  natural 
persons,  including  infants,  lunatics,  juanied  \yomen, 
convicts  and.  at  the  present  day  (</),  alit-ns,  are  capable 
of  purchasing  and  holding  lands.  And,  as  a  general 
rule,  any  natural  person  may  dispose  freely  of  the 
land  he  holds  (e),  and  may  contract  with  regard  to 
land.  To  this  rule  there  are  exceptions  in  the  case  of 
infants,  persons  of  unsound  mind,  drunken  persons, 

<"'  •j«f*'  P-  70.  ('/)   Ky  :4ut.  33  Vict.  c.  II,  s.  2- 

ft    Avtc,  pp.  2,  7,  m  sq.,  82.  (c)  Co.  Litt.  2,  3,  43  b  ;  ante' 

{€)  AnU,  pp.  68,  229.  pp.  74—76,  82,  108,  118. 
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married  women,  and  convicts.  Corporations  may 
purchase  lands  (/) ;  but  their  capacity  for  holding  or 
disposing  of  them  is  restricted  by  laws,  which  have  no 
application  to  natural  persons. 

All  persons  under  the  age  of  twenty-one  years  mo  Infants, 
infants  in  law  (g).    The  purchase  of  land  by  an  infant 
is  voidable  at  his  option ;    that  is,  he  may  disagree 
thereto  within  a  reasonable  time  after  coming  of  age, 
and  so  may  his  heir,  if  he  die  while  the  purchase  is 
still  voidable ;  but  it  remains  good  until  set  aside  {h). 
And   the  conveyance  of  land  by  an  infant  is,  as  a 
rule,  similarly  voidable  (i>.    But,  by  the  effect  of  the 
Infants'  Relief  Act,  1874  (ti),  the  conveyance  by  an  Mortgage 
infant  of  lands  or  goods,  by  way  of  mortgage  (j)  to  ''^^  '"'""*• 
secure  the  repayment  of  money  lent  to  him,  is  abso- 
lutely void  (jj).    As  we  have  seen,  under  the  custom 
of  gavelkind,  an  infant  may  make  a  valid  conveyance 
by  feoffment  (&).    And  by  the  Infant  Settlements  Act,  infant's 
1855  (Z),  every  infant  not  under  twenty  if  a  male,  and «'"'<">enf . 
not  under  seventeen  if  a  female,  is  empowered  to  make, 
in  contemplation  of  marriage,  a  valid  and  binding 
settlement  of  any  property,  whether  real  or  personal, 
with  the  sanction  of  the  Chancery  Division  of  the  High 
Court.    There  are  also  other  cases  in  which  infants  are 
specially  empowered  by  statute  to  convey  land,  though 
for  the  benefit  of  others  rather  than  of  themselves  (m). 


i'l 


(/)  Co.  Litt.  2  b. 

(?)  Litt.  8.  259  ;  Co.  Litt.  2  b, 
78  b,  171  b. 

(A)  Co.  Litt.  2  b  ;  Birkenhead, 
<te..  Railway  Co.  v.  Pikher,  5  Ex. 
123—128  ;  Thurston  v.  Notting- 
ham, *c.,  Bdg.  Socy.,  1902.  1  ("h. 
9,  13  ;  affd.,  1903,  A.  C.  «. 

(t)  2  Black.  Comm.  291  ;  lUc. 
Abr.  Infancy  and  Age  (1.  3) ; 
Zoueh  V.  Parsons,  3  Burr.  1794  ; 
AUtn  V.  Allen,  2  Dru.  &  War. 
307,  338,  346 ;  2  Wms.  V.  &  P. 
H71.  2nd  ed. 


(/•')  Stat.  37  &  38  Vict.  c.  62,      2iui  ed. 


s.  1,  making  void  all  contracts 
entered  into  by  infants  for  the 
repayment  of  money  lent. 

ij)  See  -post.  Part  IV.  Ch.  ii. 

(jj)  Thurston  v.  Nottingham, 
Ac,  Bdg.  Socy..  1903,  A.  V.  0. 

(A)  Ante,  pp.  69,  216. 

(I)  Stat.  18  &  19  Vict.  c.  43, 
t'Xtended.to  the  Court  of  Chancery 
in  Ireland  by  stat.  23  &  24  Vict, 
e.  83  ;  Se  Dalton,  6  De  O.  M.  & 
G.  201 ;  see  2  Wm.s.  ^'.  &  P.  876, 
2ud  ed. 

(«»)  See  2  VVni.s.  V.  &  P.  S77, 
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An  infant's  capacity  to  contract  with  regard  to  land  is 
determinod  by  the  general  rule  of  common  law  that 
infants'  contracts  are  voidable  at  their  option  (n). 

infantR'  During    an    infant's    minority    his    guardian    in 

pinnJianK.  gocage  (o)  or  by  statute  is  entitled  to  the  custody  of 
his  estate,  to  be  used  for  his  benefit  (p).  Guardians 
by  statute  are  so  colled  because  their  authority  was 
established  by  the  Statute  of  Charles  II.  abolishing 
military  tenures  (5).  For  when  this  Act  took  away 
the  right  of  wardship  of  infant  tenants  from  the 
lords  (r),  it  gave  to  the  father  the  right  of  appointing 
guardians,  by  deed  or  will,  to  any  child  of  his,  who 
should  be  under  age  and  unmarried  at  his  death  (.s). 
The  guardian  so  appointed  has  the  custody  and  tuiticm 
of  the  child,  while  remaining  under  the  age  of  twonty- 
ono  years,  or  for  any  shorter  time  appointed  ;  he  also 
has  a  right  to  receive  the  rents  of  the  child's  lands  foj- 
the  use  of  the  child,  to  whom,  Hke  a  guardian  in  socage, 
he  is  accountable  when  the  child  comes  of  age  (i).  And 
now,  by  the  Guardianship  of  Infants  Act,  1886  (u),  on 
the  death  of  the  father  of  an  infant,  the  mother  shall  l)e 
the  guardian,  either  alone  or  jointly  with  any  guardian 
appointed  by  the  father  or  the  Court.    The  mother  of 

Jam.  WUls.  47.  6th  ed. 

(0  Stat.  12  Car.  II.  c.  24,  ss.  8, 
9 :  Mathew  v.  Brite,  14  Beav. 
341 ;  BeHdyar,  1902. 1  Ch.  391. 
If  an  infant  be  entitled  to  the 
possession  of  land  under  an  in- 
strument coming  into  operation 
after  the  year  1881,  the  Convey- 
ancing Act.  1881  (stst.  44  &  45 
\'ict.  c.  41.  8.  42,  amended  by 
1  ft  2  Geo.  V.  c.  87,  s.  14),  gives 
powers  of  entry  Ufwn  and  man- 
agement of  the  infant's  land 
during  minority  to  the  trustees 
appointed  for  this  purpose  in 
such  instrument,  or  by  the  Court 
on  the  application  of  the  infant's 
guardian  or  next  friend. 

(«)  Rtat.  49  &  SO  Vict.  c.  27. 
s.  1  ;  ife  X.,  1899,  1  Ch.  520. 


(n)  See  2  Wms.  V.  &  P.  879, 
tq. ;  2nd  ed. 

(o)  Ante,  p.  61. 

(p)  Bao.  Abr.  Guardian  (A). 
As  to  the  duties  and  powers  of 
guardians,  see  Simpson  on  In- 
fants. 

{q)  Ante,  p.  54. 

(r)  Ante,  pp.  47,  54. 

{«)  Stat.  12  Car.  II.  c.  24,  8.  8; 
see  Morgan  v.  Hatchell,  19  Beav. 
86.  This  power  was  given  whether 
the  father  were  under  or  over  the 
age  of  twenty-one.  But  it  seems 
that  the  father,  if  under  age, 
cannot  now  appoint  a  guardian 
by  iciU  ;  for  the  Wills  Act  enacts 
that  no  will  mr  e  by  any  person 
under  the  age  of  twenty-one 
years  shall  be  valid ;  stat.  7 
'Will.  IV.  &  1  Viot.  c.  2fi,  R.  7  ;   1 
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nn  infant  is,  by  Mio  same  Act,  empowered  (j)  hy  leed  or 
will  to  appoint  guardians  to  act  after  her  own  and  the 
father's  death  ;  and  where  guardians  are  appointed  }>y 
hoth  parents  they  shall  act  jointly.  Every  guardian 
under  this  Act  has  the  sarae  powers  over  the  estate  and 
person  of  an  infant  as  any  guardian  appointed  under 
Statute  12  Car.  II.  c.  24  {y).  Where  not  ousted  by  the 
effect  of  these  enactments,  the  old  law  of  wardship  in 
socage  stiU  remains  {z).  Under  the  general  jurisdiction 
of  the  Court  of  Chancery  (o),  now  exercisable  in  the 
Chancery  Division  of  the  High  Court  (6),  guardians 
both  of  the  person  and  of  the  estate  of  an  infant  may 
be  appointed  by  the  Court,  ond  the  action  of  testa- 
mentary and  other  guardians  controlled  (c).  By  the 
Settled  Land  Act,  18H2  {(T),  the  powors  <.f  l.-asinR  and 
sale  and  the  other  pow  rs  given  to  a  tenant  for  life  by 
that  Act  may  be  exercised  on  behalf  of  an  infant,  in 
respect  of  any  land  to  which  ho  is  in  his  own  right 
entitled  in  possession,  by  the  trustees  of  the  settle- 
nient,  if  any,  or  such  other  person  as  the  Court  may 
order. 


!]()n 


As  to  the  capacity  of  persons  of  unsound  mind  P..rson«  of 
and  drunken  persons,  the  present  law  is  this :— The  ""'*"""'' 
contract  of  a  man  who  is  so  insane  or  drunk  as  to  be  'inmke"'' 
incapable  of  nndeirtanding  its  effect,  is  voidable  at  bis  '^'■*""'- 
option,  if  the  other  party  knew  of  his  condition.     But 
if  the  other  contracted  with  him  in  good  faith,  and 


.  (x)  Sect.  3 ;  see  Re  G.  (an 
tnfanl),  1892.  1  Ch.  292.  A 
guardian  could  not  previously 
\ie  appointed  by  any  one  but 
the  father  ;  Ex  parte  Edwards,  3 
Atk.  519;  Bac.  Abr.  Guardian 
(A.  3).  See  also  Hargravr's 
notes  to  Co.  Litt.  88  b. 

(y)  Sect.  4;  Be  Scanlan,  40 
Ch-  D.  200. 

(z)  2  Blark.  Comm.  87  :  (ham- 
Imth  on  Infancy,  R2 — 03,  509— 
•"•M;  .Simpon'on  InfantH,  208. 
2nd  ed. 


(a)  See  Co.  Litt.  88  b,  n.  (15) ; 
2  Fonbl.  Eq.  226,  note  ;  1  Spence 
Eq.  Jur.,  Ch.  XIV. 

(6)  Stot.  36  &  37  ^•i(•t.  c.  l«5, 
88.  16,  34  ;  ante,  p.  168. 

(c)  See  notes  to  Ei/re  v.  Coun- 
tess of  SHaflesbnry,  I  AVhite  & 
Tudor  L.  C.  Eq.  517  sq.,  8th  ed. ; 
2  Seton  on  judgments,  950  sq., 
7th  ed.  ;  F.  v.  F.  1902.  1  Ch.  688. 

(rf)  Stet.  46  &  46  Viet.  c.  38, 
ss.  .^i),  tiO  ;  see  alw>  .stal.  44  4  45 
Vict.  c.  41,  8.  41  ;  2  Wms.  V.  & 
P.  S78,  2n<l  e*l. 


ncM 
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wilhont  knowl«>(lK«  of  or  ri'asofiiil)lf  cniist-  to  suHpeot 
liis  Ktiitf  of  iiiiiid,  and  tho  oontriict  be  partly  oxouuird, 
ho  cunnot  avoid  it  («).  Th»t  voluntary  conveyance  of 
land  l»y  a  pi'rson  of  unsound  mind  appoartj  in  Im>  uLho- 
lutoly  void  (/).  But  a  convt'yanco  made  by  u  person 
of  uiuound  mind  for  a  viiltuihle  conHiderution  appears 
to  bt!  voidable  only  on  his  part,  if  the  other  party  knew 
of  his  mental  condition  ;  and  to  be  valid,  if  the  trans- 
action were  carried  out  by  tho  other  party  in  good  faith 
and  without  knowledge  of  the  insanity  (7).  The  law 
appears  to  be  the  same  of  a  drunken  person's  convey- 
ance of  land  for  value  :  but  it  is  <iuestionable  v  hether 
a  voluntary  conveyance  made  by  a  drunken  man  is 
void ;  for  it  seems  that  he  might  confirm  it  when 
sober  (//).  With  regard  to  idiots  and  hmatics,  tho 
fullest  powers  of  directing  the  manugoii.ont  nnd  ad- 
ministration of  their  property  are  by  the  riiuiacy  Act, 
1890  (i),  given  to  the  Judge  in  Lunacy  ;  and  the  com- 
mittees of  their  estates,  who  are  the  persons  to  whom 
the  care  of  their  estates  is  committed,  or  such  other 
persons  as  the  judge  shall  approve,  are  empowered  to 
execute  and  do  all  such  assurances  and  things  as  may 
be  directed  in  order  to  give  effect  to  such  powers  (k). 
If  a  lunatic  make  a  voidable  contract  or  conveyance, 
it  may  be  set  aside  by  his  committee,  or  by  himself,  if 


1 


(«)  MoUon  V.  Camraitx,  2  Ex. 
487,  4  Ex.  17;  Beavan  v. 
Jfcflonnett,  »  Ex.  309  ;  MaUhewa 
V.  BaxUr,  L.  R.  8  Ex.  132; 
Imperial  Loan  Co.  v.  Stont, 
1892, 1  Q.  B.  699  ;  2  Wms.  V.  & 
P.  887  tq.,  2nd  ed. 

(/ )  Miot  V.  Ince,  7  De  G.  M. 
&  G.  475;  Sug.  Pow.  604; 
2  Wms.  V.  &  P.  887,  2nd  ed. 
But  before  1845  a  feoffment  with 
livery  of  xeisin  made  by  a  lunatic 
was  not  void,  but  voidable ; 
liac.  Abr.  Idiots  and  Lunatics 
(F.) ;  Stat.  8  4  9  Vict.  c.  106, 
.s.  4  ;  ante,  p,  IfiO, 

(g)  Price  v.  BfrringtoH.  3  Mao. 
&   (i.  486,   40.1 — »98  ;    EUiot  v. 


Ince,  7  De  f  J.  .M.  St.  CJ.  475,  487, 
488  ;  Sug.  Pow.  606  ;  2  Wms.  V. 
ft  P.  887  «a..  2nd  ed. 

(A)  See  Motion  v.  Catnroux,  4 
Ex.  17,  10  ;  Matthew*  v.  Baxtrr. 
K  R.  8  Ex.  132 ;  2  Wms.  V.  & 
P.  895,  2nd  ed. 

(0  Stet.  53  Vict.  c.  5,  s.^. 
108,  llQtq.;  see  2  Wms.  V.  & 
P.  890— «95,  2nd  ed.  The»«^ 
matters  were  previously  regu- 
lated by  sUt.  16  *  17  Vict.  o.  70, 
N.  108  tq.,  amended  by  stat.  18  & 
1 9  Vict.  c.  13  id  26  k  26  Vict.  c. 
86  ;  and  betons  that  by  stat.  1 1 
Geo.  IV.  *  1  Win.  IV.  c.  65. 

(k)  Stat.  63  Vict.  c.  6,  s.  124  ; 
Re  Kay,  1896,  1  C»i.  468. 


Of   I'KUHONAL   CAI'AUTY. 

Iiu  .should  rt'covor  his  st-asi'M,  .,r  if  nut,  l.y  hiji  romc- 
soultttives  after  his  (loutJi  (/). 

Married  wouioii  arc  uow  cupablo  of  disposiiiy  of  M...... .1 

any  roal  or  poraoiial  property,  which  ia  thoir  Ht-parulo  *"""^^"- 
property,  in  the  same  manner  as  single  women  :  except 
that  they  may  be  subject  in  equity  to  a  restraint  on 
ahonation  during  marriage  (w).  Bat  wives  j.iarried 
before  the  year  1883  cannot  so  dispose  of  any  i)r<)i)ir(y, 
to  which  their  title  accrued  before  that  year  («) ;  such 
property  can  only  be  disposed  of  by  them  in  uccordunco 
with  the  earlier  law,  which  will  be  explained  in  the  next 
chapter.  Married  women  may  now  bind  tlumselvea  by 
contract  in  respect  and  to  the  extent  of  their  s.-paratu 
property,  to  which  they  are  entitled  without  restraint  on 
anticipation  :  but  not  otherwise  (o).  At  cummoa  law, 
theircontracts  were,asa  rule,  void  as  against  them  {p). 

iJy  the  Act  of  1870  abolishing  attainder  (q),  con-  t„,.vkfa. 
victs,  or  persons  against  whom  judgment  of  death  or 
penal  servitude  has  since  the  Act  been  pronounced  or 
recorded  for  treason  or  felony,  are  incapable,  while 
subject  to  the  operation  of  the  act,  of  alienating  or 
charging  any  property,  or  of  making  any  conf/  i 
And  an  administrator  of  any  convict's  proper!  v  juav 
bo  appointed,  in  whom  all  his  real  and  personal 
property  shall  vest,  to  re-vest  in  the  convict  or  his 
representatives,  on  his  death,  bankruptcy,  completion 
of  his  term  of  punishment,  or  pardon  (r).    But  these 


'Mr, 


(/)  See  2  Black.  Comm.  291  :  2 
Wms.  V.  i  P.  888,  2nd  ed. 

(«)  Sf«t.  46  k  46  Vict.  c.  75, 
»8.  1  (sub-8.  1),  19  ;  Se  Price,  28 
("h.  D.  709  ;  Be  Drummond  d- 
Davn'a  Contract,  1891,  1  Ch.  524  ; 
see  ante,  p.  85,  and  next  chapter  • 
2  Wms.  V.  &  P.  914  gq.,  2nd  ed. 

{«)  See  sect.  5  ;  Rtid  v.  Reid, 
31  Ch.  D.  402  ;  Re  Cuno,  43  Ch. 
!>•  12;    Re  Bacon,  1907,  1  Ih. 

il5. 

(")  Stut.  45  &  40  Viil.  ,-.  75. 
s.  1,  subs.  2,  amended  by  50  &  57 
W.U.I'. 


\  ict.  c.  63,  s.  1  ;  Scott  V.  Jlorkii, 
20  Q.  B.  D.  120  ;  PeUon  v.  Harri. 
ion,  1891,  2  Q.  B.  422;  see  2 
Wms.  V.  &  P.  925  aq.,  2nd  ed. 

(p)  See  2  Wms.  V.  &  P.  925, 
2nd  ed. 

(V)  Stat.  33  &,  34  Vitf.  c.  23, 
s«.  tt,  8  ;  ante,  p.  55. 

(r)  Sects.  7,  9,  10,  18.  Pro- 
perty vested  iu  ii  convict  on  any 
trusts  or  by  way  of  mortgage  is 
cxficpt<^d;  st«t.  5<>  &  r,7  Viit. 
<•.  53.  s.  48  ;  sec  2  Wuis.  \".  &  P. 
89(i,  2nd  ed. 
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duubiliticti  ou  tho  part  of  u  convict  ure  Hiwpeudod  wbilo 
ho  is  lawfully  ut  largo  under  any  liccuco  (»).  biforo 
tho  abolition  of  attainder  for  tretts«)n  or  felony,  persons 
attainted  for  these  crimen  could  not,  by  any  convey- 
ance which  they  might  make,  defeat  the  right  to  their 
estates,  which  their  attainder  gave  to  the  Crown,  or  to 
the  lord,  of  whom  thoir  estates  were  holdon  {I).  Though 
outlawry  is  no  longer  any  cause  of  escheat  (m),  an  out- 
law still  forfeits  tho  profits  of  his  real  estate  while  ho 
lives  (x). 

By  the  common  law,  aliens,  or  foreigners  under 
no  allegiance  to  the  Crown  (y),  might  jjurchuse,  but 

(«)  8Ut.  33  4-  34  Vict.  c.  23,      Ad.  765. 
B  30  («)  ^»'<>  PP-  *^'  ^'^• 

'  (0  Co.  Litt.  42  b ;    2  BWk.  (x)  lUc.  Abr.  OutUwry  (D.) ; 

Comm.  290  ;  Perkins,  tit.  Oraiit.  Short  and  Mellor  8  Cwwii  Oftito 
■ect.  2«j  Com.  Dig.  CaMcity  Practice,  388;  aef>  Wms.  Pe«. 
( D.i  6  •  2  Shcp.  Touch.  232  :  Doe  Prop.  102. 175, 17th  cd.  j  2  W  uis. 
d.  Qri^h  V.  Prikkard,  5  B.  &      V.  i  1.  807.  2nd  cd. 

(«)  Litt.  B.  108 ;  Hcc  2  VVnw.  V.  &  P.  808  »q.,  2nd  cd.    No  iK-rw.n 
i»  coniudcnsd  an  alien  who  iit  bom  within  tho  dominions  of  tho  Crown 
even  though  Buch  p«,r»on  may  bo  tho  child  of  on  alien,  uiiIcms  mucK 
..lien  should  bo  tho  subject  of  a  hoHtilo  prince;    1  Black.  Corani. 
373 :  Bao.  Abr.  Aliens  (A.).    And  a  penwn  bom  in  Scotland  alter  tho 
HcccsMon  of  James  I.  to  the  Crown  of  England,  was  held  tT  be  .» 
natural-bom  subject,  and  consequently  entitled  to  hold  lands  in 
Eiiuland,  although  the  two  kingdoms  had  not  then  been  unitol ; 
Calvin'*  ease  7  Rep.  1 ;  see  i;«  SUpney  EUction  Petition,  17  Q.  B.  D. 
54     Again,  the  ctuldten  of  the  King's  Ambassadors  are  natural-bom 
hubjects  by  the  common  law  ;  7  Rep.  18  a.    And  by  several  Acts  of 
Parliament,  the  privileges  of  natund-bom  subjects  were  Mcorded  to 
the  lawful  children,  though  bom  abroad,  of  a  natural-bom  father,  and 
also  to  the  grandchildren  on  the  father's  side  of  •  natuna-born 
subject ;  state.  25  Edw.  III.  st.  2  ;  7  Anne,  c.  6  ;  4  Geo.  II.  o.  21 ;  13 
GeoV  Ili.  c.  21  :  Doe  d.  Duroure  v.  Jones.  4  T.  R.  300 ;  Shedden  v. 
Patrick,  1  Macqueen's  H.  L.  C.  535  ;  FiUk  v.  Weber,  6  Mare.  61  ;  Re 
Wilkmghby.  30  Ch.  D.  324  ;   «.e  De  Oeer  v.  Stone,  22  Ch.  D.  243. 
More  recently,  the  children  of  a  natural-bom  mother,  though  bom 
abroad,  were  rendered  capable  of  taking  any  real  or  personal  estate  ; 
and  it  was  provided  that  any  woman,  who  should  bo  ma^-ied  to  a 
natural-born  subject  or  person  naturalised,  should  be  taken  to  bo 
herself  naturalised,  ajid  have  all  the  rights  and  privileges  of  a  natural- 
bom  subject ;  Stat.  7  &  8  \ict.  c.  CO,  s«.  3,  10.     Any  foreigner  might 
be  made  a  denizen  by  royal  letters  patent,  and  capable  as  such  ol 
holdiiii'  but  not  of  inheriting  lands,  or  might  be  naturabaed  by  Act  of 
Parliament ;   Co.  Litt.  2  b.  129  a ;   1  Bfeck.  Comm.  373.    The  law 
relating  to  aliens  was  generally  amended  by  the  Naturalization  Act, 
1870,  Stat.  33  Vict.  c.  14,  by  which  many  of  tho  former  statutes  on  this 
subject  were  repealed.    This  Act  also  contains  enactments  (s.  10) 
rrgulating  tlic  status  of  w-inrn.  why  being  British  subjects,  have 
married  aliens,  and  their  children. 
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weru  iucapablo  uf  iubmtiug  ur  huldiug  auy  vxtateii  iu 
lunda.  And  the  convoyunco  of  luiidm  to  itn  alien  was  in 
gouoral  (z)  u  cause  of  forfeituro  to  the  Crown,  whicli 
might  seize  the  landu  by  virtue  of  its  prerogative  («}. 
And  if  laudd  were  purchased  by  a  natural-bom  subject 
in  trust  for  an  ahen,  the  Crown  might  claim  the  beuelit 
of  the  purchase  (6).  But  now  by  the  Naturalization 
Act,  1870(c),  real  and  personal  property  of  every 
description  may  be  taken,  acquired,  held  and  disposed  of 
by  an  alien  in  the  same  manner  iu  all  respects  as  by 
a  natural-born  British  subject ;  and  a  title  to  real  aud 
personal  property  of  every  description  may  bo  derived 
through,  from  or  in  succession  to  an  alien  (d)  in  thu 
same  manner  in  all  respects  as  through,  from  or  iu 
succession  to  a  uatural-boru  British  subject. 

Corporations,  as  conceived  by  the  conuuoii  law,  coiiwraiioua 
were  under  no  incapacity  lo  hold  or  dispose  of  lands. 
A  corporation,  it  may  bo  explained,  is  u  liclitious  body 
invested  by  law  with  tho  attributes  of  a  i)ersou,  having 


(2)  The  coiuiuoii  law  ulluwtd 
an  czcrptiuu  iu  tho  caito  u{  a, 
houMj  uccupird  under  a  loaito  for 
years  by  a  friendly  alien  mer- 
chant; (Jo.  Litt.  2  b.  Aud  by 
•tat.  7  ft  8  Vict.  c.  G6,  •.  S,  u 
resident  alien^  the  aubject  of  a 
friendly  state,  might  hold  lands 
for  any  term  not  ezceedipg 
twenty-one  vean  for  the  pur- 
poses of  residence  or  bosineas. 

(a)  But  not,  at  common  law, 
until  after  office  found ;  that  is, 
after  an  int^uest  of  office,  or 
official  inquisition  held  to  ascer- 
tain the  facts  of  the  case,  had 
found  a  verdict ;  Co.  Litt.  2  b, 
42  b  ;  Black.  Comm.  i.  37 J,  372  ; 
ii.  249,  274,  293  ;  iii.  258.  Con- 
veyance of  the  landd  by  the  alien 
to  a  natural-bom  subject  before 
office  found  would  not  avail  to 
defeat  the  liability  to  forfeiture, 
though  in  other  respects  it  was 
valid :  ftihcp.  Touch.  232 ;  4 
Lcou.  81 ;  i  wA  V.  A7ci«,  2  Mer. 


431.  8ut.  22  &  23  \'ivt.  c.  21, 
a.  25,  abolished  tho  iivccstiity  of 
an  inquest  of  office. 

(6)  Barrow  v.  iVadkin,  24 
Bcav.  1 ;  Sharp  v.  HI.  Hauveur, 
L.  B.  7  C9i.  343 ;  overruling 
BilUon  V.  Slordv,  3  Sm.  &  Ci. 
230.  But  if  lanos  were  directed 
to  be  sold,  and  the  produce  given 
to  an  alien,  the  Crown  had  then 
no  claim;  Du  Hourmelin  v. 
Sheldon,  1  Beav.  79,  4  My.  ft  Cr. 
625. 

(e)  Stot.  33  Vict.  c.  14,  s.  2, 
passed  12th  May,  1870.  and 
amended  by  stats.  33  ft  34  Vict, 
c.  102,  35  ft  36  Vict.  c.  39,  and  68 
ft  60  Vict.  c.  43.  This  Act  is  nut 
retrospective  ;  Sharp  v.  St.  Sau- 
veur,  L  K.  7  Ch.  343. 

(d)  All  the  King's  natural-bom 
subjects  were  enabled  to  trace 
their  title  by  descent  through 
their  alien  ancestors  bv  stat.  11 
ft  12  U  ill.  111.  c.  t5,  explained  by 
25  Cicu.  II.  c.  30. 
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u  curpurutu  iiuiue  by  which  it  can  sue  and  be  sued  and 
hold  property,  but  enjoying  immortal  existence  by 
reason  of  the  perpetual  succession  of  its  members  (c) ; 
as  the  Corporation  of  London,  or  Trinity  College, 
Cambridge.  But  by  the  effect  of  the  statutes  prohibit- 
ing the  alienation  of  lands  into  mortmain  (/),  corpora- 
tions are  generally  disabled  from  holding  lands  without 
a  licence  from  the  Crown  to  hold  lands  in  mortmain, 
or  the  authority  of  an  Act  of  Parhament  (g).  The 
corporations,  which  are  empowered  by  statute  to  hold 
liuul  without  a  licence  in  mortmain,  are  too  numerous 
to  be  particularly  specified  here  {h).  For  example, 
every  joint  stock  company  incorporated  under  the 
Companies  Act,  1862,  or  the  Companies  Consohdutiou 
Act,  lyOB,  has  power  to  hold  lands  :  but  a  company 
formed  for  the  purpose  of  promoting  art,  science, 
religion,  charity  or  any  other  like  object,  not  involving 
the  ac«iuisition  of  gain  by  the  company  or  the  members 
thereof,  cannot  hold  more  than  two  acres  of  land  with- 
Aliciiaiiou  of  out  the  licence  of  the  Board  of  Trade  (i).  Whether 
[:"X"'*'°"  ''"y  particular  corporation  can  freely  exercise  its 
capacity  for  alienating  its  lands  depends  generally  on 
the  purposes  of  its  existence  (/c).  Corporations  existing 
for  public  or  charitable  purposes  have  been  in  many 
instances  placed  under  statutory  restraints  in  the  way 
Eculisiastical  of  the  disposal  of  their  lands.  Thus  ecclesiastical 
(joriwratious.  (.oj-pyijitions  and  colleges  were  restrained  by  statutes 
of  Elizabeth  and  James  I.  from  alienating  their  lands 


(e)  10  llep.  30  b;  1  Black. 
(Jomm.  407,  475  ;  Mayor  db  Com- 
■morudty  of  Colchester  v.  Louien, 
1  V.  &  B.  226, 244—246, 12  R.  R. 
216 ;  Blackburn,  J.,  Riche  v. 
Ashburi/  Railway  Carriage  Co., 
L.  R.  9  Ex.  22t,  263  ;  see  (Jraut 
on  C!orporations,  12'J ;  2  Wms. 
V.  &  P.  943  «g..  2nd  ed. 

( /  )  Stata.  7  Kd« .  1.  st.  2  ;  7  & 
S  Will.  III.  c.  37  ;  now  repoalcd 
iiiid  Ivlilarvd  bj  slat.  51  &  02 
Vict.  c.  42,  s.  1  ;  ante,  pp.  53,  70. 


((/)  Britton,  liv.  ii.,  ch.  3,  s.  1 1  ; 
(Jo.  Iiitt.2b,99a  ;  Black, Comm. 
i.  479,  ii.  26S  aq.  ;  Shclford  on 
Mortmain,  5,  35  sq. 

(A)  See  2  Wms.  V.  &  P.  944, 
945,  2nd  cd.  ;  Index  to  Statutes, 
Mortmain,  2,  3. 

(t)  Stat.  8  Edw.  \11.  c.  69,  ss. 
10  (2),  19,  replacing  25  &  26  Vict, 
c.  89,  SH.  18,  21. 

(I)  Sic  2  Wms.  \.  &  P.  946— 
919,  •2nd  cd. 
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for  more  than  twenty-one  years  or  three  lives ;  and 
sales  and  leases  of  the  lands  of  such  bodies  are  now 
regulated  by  numerous  statutes  (/).  Municipal  cor- 
porations subject  to  the  provisions  of  the  Municipal 
Corporations  Act,  1882,  may  not  alienate  corporate 
land  (except  by  leasing  to  a  limited  extent)  without  the 
nnproval  of  the  Local  Government  Board  (m).  The 
alienation  of  land  held  for  charitable  purposes,  whether 
by  corporations  or  other  trustees,  was  subject  to  the 
control  of  the  Court  of  Chancery  (n)  and  is  now  placed 
under  statutory  restriction  (o).  And  the  alienation  of 
Crown  lands  has  long  been  regulated  by  Parliament  (p). 
It  is  held,  moreover,  that  corporations  created  by 
statute  for  special  purposes,  as  a  Railway  Company,  are 
prohibited  from  deahngwith  their  corporate  property 
in  a  manner  which  is  extraneous  to  the  purposes  for 
which  they  were  created  (q).  The  capacity  of  a  corpo- 
ration to  contract  with  regard  to  land  is  commensurate 
with  its  power  of  disposing  of  land  (g).  Here  it  may 
bo  mentioned  that  it  was  held  under  the  old  law  of 
uses  (»•),  that  a  corporation,  having  no  conscience, 
could  not  stand  seised  of  land  to  others'  use  (.s).     It 

Poor  Widows  and  Children  of 
C'lergymen  v.  Sutton,  27  Jk-av. 
fi")!  :  Rofinl  Society  of  Ijondoti  and 


Municipal 
corporations. 


Alienation  of 

charity 

lands— 


of  Crown 
lands. 

Corporations 
created  by 
statute  for 
special 
purpows. 


(I)  See  Co.  Litt.  43  a,  U  .a; 
Iiulox  to  StatuU's,  (iiUtni's  (2), 
Corporation  (2).  Eeclcsinsliciil 
Commission  (3),  licase  (3). 

(wi)  Stat.  4".  &  4(t  Vict.  o.  .TO, 
ss.  P),  108,  aniendcU  by  .Tl  &  .W. 
\ict.  c.  41,  8.  72  :  n>pla<ing  5  & 
<>  Will.  IV.  c.  7C,  88.  94,  (Hi ;  (5  & 
7  Will.  IV^  c.  104,  s.  2.  S<>e 
Davis  V.  Corporaiion  of  Leicester, 
1894,  2  Ch.  208. 

(n)  2  Maddock's  Chancery 
Practice,  96,  3rd  ed. ;  1  Wnis. 
\'.  &  P.  459,  n.  (tt),  2nd  ed. 

(o)  Stat.  18  &  19  Vict.  c.  124, 
s.  29.  The  alienation  and  con- 
veyance of  charity  lands  are  now 
regulated  by  stats.  16  &  17  Vict, 
c.  137  (ss.  21,  24,  26,  62  espe- 
•  irtlly) ;  18  &  19  Vict.  c.  124  (as. 
10,  29,  30,  35,  36,  37  especially) ; 
23  &.  24  Viot.  c.  130,  s.  15  ;  32  & 
33  Vi.t.  c.  110,  s.  12  ;  see  Ooivr- 
nors  of  the  Charittj  for  Belief  of 


Corporation 
CU)lllllt  stuiiil 
seised  to 
otlior-f'  list". 


Thompson,  17  Ch.  1).  407  ;  Finn  is 
cf-  Young  to  Foilies  <{•  Pochin 
(Xo.  2),  24  Ch.  D.  r,01  :  Re  Clergy 
Orphan  Corporation,  1894,  3  Ch. 
145  ;  He  Mason's  Orphanage,  J-c, 
1896,  1  Ch.  54,  .590  ;  1  Wnis.  V. 
&  P.  445,  459«7.,  2nded. 

(p)  Ante.  p.  56,  n.  (I). 

(q)  MuUiner  v.  Midlaml  Rail- 
way  Co.,  11  Ch.  D.  01 1  ;  Re 
Metropolitan  District  Railway 
Co.  A  Cosh,  13  Ch.  D.  (i07 ;  2 
Wins.  V.  &  P.  946—954,  2nd  ed. 

(r)  Ante,  p.  174. 

(s)  1  Rep.  122  a  ;  1  Sand.  Uses, 
59.  For  this  reason,  it  was  the 
practice  down  to  1845,  for  a 
corporation  to  convey  by  feoff- 
ment, and  not  by  ieus*^  and  re- 
lease ;  1  Dart,  V.  &  P.  653,  7th 
ed. 
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follows  that  on  a  grant  of  lands  to  a  corporation  to 
the  use  of  another  person,  the  legal  estate  remains 
in  the  corporation  and  is  not  transferred  to  the  other 
by  the  effect  of  the  Statute  of  Uses  (t).  But  as  a  trust 
may  be  enforced  against  a  corporation  under  modem 
equity  (u),  the  corporation  would  stand  seised  of  the 
legal  estate  on  trust  for  the  other  person.  Formerly,  if 
Gift  to  a  cor.  a  gift  of  lands  were  made  to  a  corporation  and  another 
P"«t^°"^"<^  person  in  such  terms  as  would  have  made  them  joint 
JSnt  tenants,  tenants,  had  they  both  been  natural  persons,  they  took 
as  tenants  in  common  ;  for  it  was  considered  to  be  in- 
consistent with  the  nature  of  a  corporation  to  take  an 
interest  otherwise  than  for  its  own  proper  corporate 
use  exclusively  (v).  But  by  an  Act  of  1899  (x)  corpora- 
tions were  made  capable  of  acquiring  and  holding 
any  real  or  personal  property  in  joint  tenancy  with 
others  ;  and  a  gift  of  any  property  to  a  corporation  and 
another  jointly  will  now  make  them  joint  tenants. 


(0  Ante,  pp.  176—177  ;  Sugd. 
n.  to  Gilb.  Uses,  7,  8,  3rd  ed. 

(m)  Jiewin  on  Trusts,  30,  0th 
and  12th  ed. ;  He  Thmnpson"* 
MlUment  Trusts,  1905,  1  Ch. 
229 ;  afUf,  pp.  177  ag. 


{v)  Co.  Litt.  189  b,  190  a  ; 
Bac.  Abr.  Joint  Tenants  (B) ; 
/yiic  Guarantee,  «fcc.,  flocy.  v. 
Bank  of  England,  24  0-  »•  I>- 
40A,  41  i. 

(r)  Slat.  «2  k  03  Virt.  r.  20. 
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CHAPTER  XIII. 


OP   THE   MUTUAIj   RWHTS   OF   HUSBAND   AND   WIPE. 

The  next  subject  of  our  attention  •w'U  bo  tho 
mutual  rights  in  respect  of  lands  arising  from  tho 
relation  of  husband  and  wife.  In  pursuing  this  subject, 
let  us  consider,  first,  tho  rights  of  the  husband  in 
respect  of  the  lands  of  his  wife ;  and,  secondly,  tho 
rights  of  the  wife  in  respect  of  the  lands  of  her  husband. 

1.  First,  then,  as  to  tho  rights  of  tho  husband  in  The  rights  of 
respect  of  tho  lands  of  his  wife.  Hineo  the  commence-  [n"ieH^(.t"'.f 
ment  of  the  year  1883,  the  legal  capacity  of  wives,  with  t'""  inn'l''  •»* 

.        ,         1  1   i   1        ,  11      his  wife. 

regard  to  property,  has  lieen  completely  changed  by 
tho  operation  of  the  Married  Women's  Property  Act, 
1882  (fit).  But  wives,  who  were  married  before  the 
year  1883,  still  remain  subject  to  the  previous  law, 
with  respect  to  property  to  which  their  title  accrued 
before  that  year  (ft).  And  without  some  knowledge  of 
the  old  law,  it  would  be  impossible  to  understand  tho 
Act  in  question.  We  shall  therefore  first  inquire  into 
the  position  of  wives  with  regard  to  property  at  common 
law,  then  examine  the  privileges  which  might  bo  secured 
to  them  under  the  rules  of  equity,  and  lastly  consider 
tho  rights  now  conferred  on  them  by  statute. 

At   common   law,   by   the   act   of  marriage,   tho  The  mmmon 
husband  and  wife  became  in  law  one  person,  and  so  con-  husband'  and 
tinned  during  the  coverture  or  marriage  (c).     The  wife  wife, 
was,  as  it  were,  merged  in  her  husband.    Immediately 

(a)  Stat.  45  &  46  Vict.  c.  75.         Coram.   442  ;    Gilb.   Ten.    108  ; 
(6)  Sect.  6  ;  Re  Harris'  SettUd      1  Rop.  Husb.  &  Wife,  1. 


Extales. 
p.  305. 
(c)  Litt. 


Re  Harris'  StttUd 
28  Ch.   I).    171  :    ante. 


s.    1C8;      1    Black. 


As  to 
the  early  law,  see  P.  &  M.  Hist. 
Kiig.  iJiw,  i.  4t>.'>,  il.  :<!»7  «g., 
435. 
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fiirtcsy. 


EsUI*  must 
not  Ijo  joint. 


Rstato  must 
be  in  possrs- 
sion. 


upon  marriage,  therefore,  the  husband  became 
entitled  to  the  whole  of  the  rents  and  profits  which 
might  arise  from  his  wife's  lands,  and  acquired  a  free- 
liold  estate  therein,  during  the  continuance  of  the 
coverture  (d) ;  and,  in  like  manner,  all  the  goods  and 
personal  chattels  of  the  wife,  the  property  in  which 
passed  by  mere  delivery  of  possession,  at  once  belonged 
solely  to  her  husband  (e).  For  by  the  ancient  common 
law,  it  was  impossible  that  the  wife  should  have  any 
power  of  disposition  over  property  for  her  separate 
benefit,  independently  of  her  husband  (/).  The 
husband  also  acquired  by  marriage  a  seisin  (g)  of  all  his 
wife's  freeholds,  jointly  with  her  (/;).  If,  however,  tlie 
husband  had  issue  by  his  wife  bom  alive,  that  miglit  by 
possibility  inherit  the  estate  as  her  lieir,  he  l)ecamo 
entitled  to  an  estate,  after  the  wife's  death,  for  the 
residue  of  his  own  life  in  such  lands  and  tenements  of  his 
wife  as  she  was  solely  seised  of  in  fee  simple,  or  fee  full  in 
possession  (i).  The  husband,  while  in  the  enjoyment 
of  <his  estate,  was  called  a  tenant  l)y  the  curtfxy  of 
England,  or  more  shortly,  tenant  by  the  curtesy.  JJiit 
the  estate  must  have  been  a  several  one,  or  else  held 
under  a  tenancy  in  common,  and  must  not  have  been 
one  of  which  the  wife  was  seised  jointly,  witii  any 
other  person  or  persons  (').  The  estate  must  also 
have  be<'n  an  estate  in  possession  ;  for  there  could  be 
no  curtesy  of  an  estate  in  reversion  expectant  on  a  life 
interest  or  other  estate  of  freehold  (A).     The  husband 


(rf)  1  Rop.  Husb.  &  Wife,  3 ; 
Itobeitson  V.  N orris,  11  Q.  B. 
<l]6. 

(e)  1  Rop.  Husb.  &  Wife,  169  ; 
see  Wms.  Pers.  Prop.  533  Kq., 
17th  ed. 

(/)  See    Johnson 
1908,  I  Oh.  303,  313. 

ig)  Ante,  p.  36. 

(h)  (V).    Litt.   273 
S.")!  a  :    Robertson  v. 
g.  H.  916.     Of  the  wife's  free- 
hold estates  of  inheritance  the 


V.     Clark, 


b,    325    b, 
Xorris.   1 1 


husband  and  wife  were  said  to  be 
seised  in  fee  in  right  of  the  wife  ; 
Pal^^jiank  v.  Hawkint,  1  Doug. 
329  ;  1  Wms.  Saund.  2S3,  n. 

(•)  Litt.  BS.  35,  52,  90;  Co. 
Litt.  29,  30;  2  Black.  Cumm. 
126 ;  1  Rop.  Husb.  &  Wife,  5  ; 
Barker  v.  Barker,  2  Sim.  249. 

{})  f'o.  Litt.  183  a;  1  Rop. 
Husb.  V  Wife,  12;  Palmer  v. 
Biek,  I.M-,  1  Ch.  1.14,  141. 

(i)  2  Black.  Oomin.  127 ; 
Watk.  Desc.  Ill  (121,  4th  eil.). 
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must  also  havo  had,  l»y  liis  wife,  issue  born  alive ; 
except  in  the  case  of  guvclkind  lands,  where  the  husband 
had  a  right  to  his  ciiilcsy,  whether  he  Jiad  had  issue 
or  not;  but,  by  the  cusfoin  of  gavelkind,  curtesy 
extends  only  to  a  moiety  of  the  wife's  lands,  and 
ceases  if  the  husband  marries  again  (l).  The  issue 
must  also  have  been  capable  of  inheriting  as  heir  to 
the  wife  (wi).  Thus,  if  the  wife  were  seised  of  lands  in 
tail  male,  the  birth  of  a  daughter  only  would  not 
entitle  her  husband  to  be  tenant  by  curtesy ;  for  the 
daughter  could  not  by  possibility  inherit  such  an  estate 
from  her  mother.  And  it  was  necessary  that  the  wife 
should  have  acquired  an  actual  seisin  of  all  estates,  of 
wliich  it  was  possible  that  an  actual  seisin  could  be 
obtained  ;  for  the  husband  had  it  in  his  own  power  to 
ol»(ain  for  his  wife  an  actual  seisin ;  and  it  was  his 
own  fault  if  he  had  not  done  so  (n). 


T.sfiuc  miiftt 
have  been 
born  alive 
except  ofl  to 
garelkinil 
lands. 


Issue  must 
have  been 
capable  of 
inheriting  r.s 
heir  to  the 
wife. 


The  wife 
must  have 
beef,  actuailj' 
8eis«Ml. 


The  husband  could  dispose  of  the  estate  which  he  HusiMiml's 
took  during  coverture  or  bv  the  curtesy  in  lands  belong- 1|9*'''"?/'' 
mg  to  his  wife  at  coinnum  law,  witJiout  her  con-  "f  ''i^  w'f»*'< 
cuin-nce(o);    and  it  was  subject  to  his  debts  in  ),;<, ''^■'"•'''''■ 
lifetiino  either  upon  execution  of  a  judijiiient  against 
liiin  (p),  or  on  his  bankruptcy  (q).     But  he  could  make 
no  lawful  disposition  of  her  freehold  estates  to  endure 
l)eyond  his  own  interest.    So  that,  if  his  wife  survived 
liim,  she  resumed  her  right   to  her  freehold  estates, 
which    could    not     ho        'eated     bv    his    debts    or 


(0  Co.  Lilt.  30  a,  n.  (1);  Buc 
Abr.  Gavelkind  (A.) ;  Rob.  (!av. 
bk.  ii.  c.  1  ;  ante,  p.  .59  and  n. 

(m)  Litt.  s.  52  ;  8  Rep.  34  b. 

(n)  2  Black.  Comm.  131  ;  Pat- 
ter V.  Carter,  4  Hare,  416.  In  the 
first  edition  of  this  work  a  doubt 
was  thrown  out  whether,  under 
the  new  law  of  inheritance,  a 
husband  can  ever  become  tenant 
i)y  the  curtesy  to  any  estate 
which    his    wife    has    inherited. 


The  rea.sons  which  afterwards 
induced  the  author  to  incline  to 
the  contrary  opinion  will  Ik? 
founil  in  Appx.  (C).  See  Engt-r 
V.  FurnivaU,  17  C'h.  D.  11.5. 

(o)  Co.  Litt.  30  a  ;  JiolieiiMm 
V.  -Vottm,  U  Q.  B.  916. 

ip)  Note  (1)  to  Uru'rhill  v. 
Dtoereux,  2  Wms.  Saund.  (i!t, 
lith  ed.  ;  Stat.  1  4  2  Vict.  o.  I  l(t. 
■■'.  II  :  af'le,  pp,  271  ^'7. 

iq)  Com.  Ih^.  Bitnkni|>t.  1). 
(II);    (iHtf,  p.  2S2. 


nil 


Husband'^ 
powers  of 
l»"asing,  Ac. 
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alienations  (r).  And  if  he  survived  her,  her  estates  in 
fee  simple  or  tail  descended  to  her  heir,  if  she  were  the 
purchaser,  or  to  the  heir  of  the  purchaser,  if  she  had 
become  entitled  by  descent,  subject  only  to  the 
husband's  estate  by  the  curtesy,  if  he  had  become 
entitled  thereto  («).  For  the  incapacity,  under  which  a 
married  woman  laboured  at  common  law,  not  only 
hindered  her  from  making  any  separate  disposition  of 
lier  lands  in  her  lifetime,  but  also  prevented  her  frojii 
devising  them  by  her  will.  By  the  Settled  Estates 
Act,  1877  (t),  a  husband  entitled  to  land  as  tenant  by 
the  curtesy,  or  in  right  of  a  wife  who  is  seised  in  foe, 
lias  the  same  power  of  leasing  as  is  thereby  given  to  n. 
tenant  for  life.  And  by  the  Settled  Land  Act,  1882  (ii), 
a  tenant  by  the  curtesy  has  the  powers  of  leasing  and 
sale,  and  the  other  powers  given  to  a  tenant  for  life  by 
that  Act. 


Power  of  <lig.  But  althongh  the  husband  alone  could  not  lawfully 
{msUamrmid  nl'*'"''^^®  ^^  wife's  freeholds  for  a  greater  estate  than 
wife  togpther.  his  own,  and  the  wife  alone  had  no  disposing  power  at 
all,  by  the  common  law  the  husband  and  wife  together 
might  make  any  such  dispositions  of  the  wife's  interest 
in  real  estate  as  she  could  make  if  unmarried.  The 
mode  in  which  such  dispositions  were  formerly  effected 

This  Act  replaced  stat.  10  *  2(1 
Viot.  c.  120,  which  repealnl  Ktat. 
32  Hen.  VIIT.  c.  28,  enabling' 
husbands  seised  in  right  of  or 
jointly  with  their  wives  to  make 
leases,  with  their  wives'  oon- 
currenee,  of  such  of  the  lands  as 
had  been  most  commonly  let  to 
farm  for  twenty  yean*  before,  for 
any  term  not  exceeding  twenty- 
one  years  or  three  lives,  under 
the  same  restrictions  as  tenants 
in  tail  were  by  the  same  Art 
empowered  to  lease. 

(«)  Stat.  45  &  46  Vict.  c.  38, 
s.  58.  snb-8.  1  (viii.) ;  47  &  4S 
Vict.  c.  18,  8.  8  ;  anie,  pp.  I2ti— 
12«. 


(r)  Litt.  88.  594,  598—600, 
(MtS  ;  Co.  Litt.  320  a  ;  Bobtrtmn 
v.  A^om*.  11  Q.  B.  910;  1  Rop. 
Husb.  &  Wife,  55  sq.,  137. 

(h)  By  .Stat.  0  Anne,  c.  18,  s.  5, 
every  husband  seised  in  right  of 
his  wife  only,  who  continues  in 
possession  after  the  determina- 
tion of  his  estate,  without  the 
consent  of  the  persons  next 
entitled,  shall  be  adjudged  to  be 
a  trespasser ;  and  the  full  value 
of  the  profits  received  during 
such  wrongful  possession  may 
he  recoverwl  in  damages  against 
him  or  his  execut/irs  or  his 
administrators. 

(/)  Stot.  40  &  41  Vict.  c.  18, 
B.  4(> ;   see  ante,  p.  120,  n.  (m). 
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wag  by  a  fine  duly  leviod  in  tlif>  Court  of  Coinnion 
Pleas.  Wo  have  already  had  occasion  to  advert  to  Fine, 
fines,  with  respect  to  their  former  operation  as  con- 
veyances of  land  (x).  They  were,  as  wo  have  seen, 
fictitious  suits  commenced  and  then  compromised  hy 
leave  of  the  Court,  whereby  the  lands  in  question  were 
acknowledged  to  be  the  right  of  one  of  the  parties. 
Whenever  a  married  woman  was  party  to  a  fine,  it 
was  necessary  that  she  should  be  examined  apart  from 
her  husband,  to  ascertain  whether  she  joined  in  the 
fine  of  her  own  free  will,  or  was  compelled  to  it  by  the 
threats  and  menaces  of  her  husband  (//).  Having  this 
protection,  a  fine  by  husband  and  wife  was  an  effectual 
conveyance,  as  well  of  the  wife's  as  of  the  husband's 
interest  of  every  kind,  in  the  land  comprised  in  the 
fine.  The  cumbrous  and  expensiv<'  nature  of  fines  f'onvoynnco 
having  occasioned  their  abolition,  provisi.in  was  made  ^rmleli  umi,  i 
by  the  Fines  and  Recoveries  Act,  1833  (z),  for  the  con- 1*''"^"* "'"' 

111  i»i.  .  ■      ■,   ■H*'<''>VtTi<-.'< 

^•eyance  by  deed  merely  of  the  interests  of  married  Aft,  i.H:i;t. 
women  in  real  estate.    By  this  Act  every  kind  of  con- 
veyance or  disposition  of  freehold  estates  which  a 
woman  could  execute  if  unmarried,  might  be  made  by 
her  by  a  deed  executed  with  her  husband's  concur- 
rence (a) ;    but  the  separate  examination,  which  was 
before  necessary  in  the  case  of  a  fine,  was  still  retained  ; 
find  every  deed  executed  under  the  provisions  of  the 
Act,  was  required  to  be  produced  and  acknowledged  Tlio  wife 
by  the  wife  as  her  own  act  and  deed,  before  a  judge  ""faiowiJilirpil 
of  one  of  the  superior  Courts  at  Westminster,  or  of '*>*' ••"*"'■ 

(x)  AiUe,  pp.  72,  n.  (;),  0."}, 
n.  (?),  99. 

(y)  Cruise  on  Fines,  108,  109 ; 
P.  &  M.  Hist.  Eng.  Law,  ii.  409, 
410 ;  Joknton  v.  Clark,  1908,  1 
Ch.  303,  313  »q. 

(z)  Stot.  3  &  4  Will.  IV.  r.  74  ; 
nntt,  p.  100.  See  Stat.  4  &  >% 
Will.  IV.  c.  92.  as  to  Ireland. 

(o)  Sect.  77.  This  method  of 
conveyance  of  married  women's 
interests  in  land  was  extended 


by  Stat.  8  4  9  Vict.  o.  100,  r«.  C,  7, 
to  the  disposition  of  a  contin- 
gent, an  executory  and  a  future 
interest,  a  possibility  coupltMl 
with  an  interest,  and  a  right  of 
entry  (as  to  all  of  whicli,  see 
port.  Part  II.  Ch.  11.  and  HI.), 
and  to  the  disclaimer  (anU,  p.  80). 
of  any  estate  or  interest  in  any 
hereditaments  ;  see  2  Wnis.  \. 
&  P.  iM»:i— n07,  2iid  <(1. 
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nny  County  Court,  or  n  master  in  Chancery,  or  two 
coiimiissionprs  (fc),  who  wvre  reqiiirod,  before  they 
received  the  ucknowledgiuent,  to  examine  h«'r  apart 
from  lier  husband  touching  her  knowledge  of  the  (h'«'d, 
and  to  ascertain  whether  she  freely  and  voluntarily 
consented  thereto  («•).  Deeds  executed  by  married 
women  af'er  the  year  IHH'2  may  be  acknowledged 
before  one  commissioner  oidy  {(l).  Jiut  without  a  line 
at  common  law,  or  a  deed  acknowledged  under  the 
Act  of  1838,  no  conveyance  could  formerly  be  made  of 
any  married  woman's  estate  in  lands  at  law  (e).  And 
this  remained  the  law  with  regard  to  those  lands  of  wives 
married  before  the  year  1883,  to  which  their  title 
Power  of  the  accrued  before  that  year.     liy  the  Conveyancing  Act. 

Cniirttobind  J9J2 /rx    however,  the  Court  may  bv  judgment   or 

wiir  s interest,  \j  />  ^       v    » 

wlii.h  she       order,  bind  a  married  woman's  interest  in  any  projx  riy. 

'Sl'lff'"'^  which  she  is  by  law  unable  to  disjx.s.-  of  or  bind,  wb.iv 

it  appears  to  the  Court  to  b('  for  her  benefit  to  do  so. 

and  with  lier  consent. 


ITii'ilMnd  nncl 
wife  iMiii. 
siilcriMt  an 

ItW  IKTSOIl. 

(lift  t<) 
hu»l>nii(l  and 
wife  and  a 
third  person. 


Ck-rtilicatc  of 
acknowledg- 
niesit. 


The  rule  of  law,  by  which  husband  and  wife  weit^ 
considered  as  one  person,  was  occasionally  product  ivf 
of  rather  c(nious  consequences.  Thus,  if  lands  were 
given  to  A.  and  ]>.  (husband  and  wife),  and  C,  a  third 
person,  and  their  heirs — here,  had  A.  and  B.  been 
distinct  persons,  each  of  the  three  joint  tenants  would. 

(b)  Stats.  3  &  4  Will.  IV.  c.  74,  this  resjKrt  wplaoinfr  stals.  17 
8.79;  .'il  &  52  Viot.  c.  4a.  H.  |S4,       &    18   Vi.t.   c.   7.'>,   &  41    &   42 

Vict.  f.  23)  also  removes  doiibLx. 
which  might  arise  in  consequence 
of  any  pei-son  taking  the  acknow- 
ledgment Ijeing  an  interested 
party. 

(rf)  Stat.  45  &  40  Vict.  c.  :i!(. 
s.  7. 

(f)  Cahill  V.  Cahill,  8  A])]). 
Cas.  420.  But  there  might  Ix' 
given  to  a  married  woman  a 
power  of  appointment  enahlin.^' 
her  to  dispose  of  an  estate  in  land 
as  effectually  as  a  single  woman. 
Sec  pojii,  Part  IT.,  Ch.  iii. 

(/)  Stat.  I  *  2  (ieo.  V.  <■.  :i:. 
s.  7. 


replacing  19  &  20  Vict.  <■.   108, 
8.73. 

(c)  Stat.  3  4  4  Will.  IV.  c.  74, 
8.  80;  Tenmnt  v.  Welch,  37 
Ch.  I).  622.  This  Act  also  re- 
quired a  certificate  of  the  taking 
of  the  acknowledgment  to  l)e 
duly  signed  and  filed,  otherwise 
the  acknowledgment  was  of  no 
effect ;  sects.  84—86  ;  JoUy  v. 
Handcock,  7  Ex.  820.  But  a 
certificate  of  the  acknowledg- 
ment of  deeds  executed  after  the 
year  1882  is  not  required  ;  stat. 
45  &  46  Vict.  c.  39,  s.  7.  1'he 
last    mentioned    enactment    (in 
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us  wo  huvi)  swm  {tj),  huvo  boon  oiititlod,  us  botwoou 
thoinsolves,  to  ono-third  part  of  tho  rents  und  profits, 
und  would  havo  had  a  power  of  disposition  also  over 
ono-third  part  of  tho  whole  inheritance.     But,  since  A. 
und  B.,  being  husband  and  wife,  were  only  one  person, 
they  took,  under  such  a  gift,  a  moiety  only  of  the  rents 
and  profits,  with  a  power  to  dispose  only  of  one  half  of 
the  inheritance  (h) ;  and  C,  the  third  person,  took  tho 
other  half,  as  joint  tenant  with  them.    Again,  if  lands  iJi't  i«.  hus- 
wero  given  (o  A.  und  B.  (husband  and  wife)  and  their  Sf"  m"i' 
heirs— here,   hud    they   been  separate   persons,   they  ^""  ^^'^'"'• 
would  havo  become,  under  the  gift,  joint  tenants  in 
fee  shnple,  and  each  would  have  been  enabled  without 
the  consent  of  the  other  to  dispose  of  an  undivided 
moiety  of  the  inherituuce.     But  us  A.  and  B.  were  one, 
they  took»  as  it  was  said,  by  entireties  ;  and,  whilst  tho  'i'luy  i.M.k  \>\ 
Imsband  might  do  what  he  pleased  with  the  rents  and  *"*"^'''^''*- 
profits  during  tho  coverture,  ho  could  not  dispose  of 
any  part  of  the  inheritance,  without  his  wife's  con- 
cunenco.     Unless  they  both  agreed  in  making  a  dis- 
position, each  one  of  them  had  to  nm  the  risk  of  gaining 
tho  whole  by  survivorship,  or  losing  it   by  dying 
first  (i).    Another  consequence  of  the  unity  of  husband  Husijan.l  mul 
und  wife  was  the  inability  of  either  of  thJm  to  convey  coiurytl""^ 
to  the  other.    As  a  man  could  not  conv«'V  t«»  liiinself,  caih  othir. 
SO  he  could  not  convoy  to  his  wife,  who  was  regarded 
as  part  of  himself  (/)•    But  by  means  of  the  Statute  of 
Uses  the  effect  of  a  conveyance  by  a  man  to  his  wife 
could  be  produced  (&) ;  for  a  man  might  and  still  may 
convey  to  another  person  to  the  use  of  his  wife  in  the 
same  manner  as,  under  the  statute,  a  man  may  convey 


((/)  Anit,  pp.  136,  138. 

(A)  Litt.  8.  291 ;  Gordon  v. 
y\h,xMon,  n  Beav.  170;  ifc 
}'fyUe,  2  l)e  G.  M.  &  (i.  724. 
The  rule  ik  also  applied  to  gifts  to 
I'usbaiul  and  wife  o-nd  utlipw  uh 
tenants  HI  common  :  but  it  niav 
U;  e.\Lludi-d  by  tho  words  of  the 


gift  or  the  contest :  see  Rt  Dixon, 
42  Ch.  D.  306. 

(«■)  Dot.  d.  Freealone  v.  Parralt, 
.'J  T.  R.  652  ;  Thomley  v.  Thorn- 
ley,  1893,  2  C'li.  229. 

(j)  Litt.  <.  ItJS;  -If  Wm.s. 
Conv.  Slat.  It'.ll,  ;(!»2. 

(k)  1  lU.p.  llusb.  &  Wtk:  03. 


»1H 
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Itiilcs  uf 
equity  an  tii 
wives'  ptu- 
inrty. 


Uifo'a  r((ui(y 
til  a  settle* 
lucnt. 


CuiUsy  uf 
enuitablo 


estate. 


to  tho  udti  of  hinwolf  (I).  Aud  by  tbo  Coiivi>yan(iii« 
Act,  1881,  in  couvoyunces  luutU'  uftor  (ho  ycur  iHHl, 
frueliuld  laud  luay  bo  couvuyed  by  u  humbaud  to  his 
wife,  and  by  a  wifo  to  her  husband,  alone  or  jointly 
with  another  person  (w).  A  num  has  always  boon 
ablo  to  leave  lands  to  his  wife  by  his  will ;  for  thu 
nmrried  state  does  not  deprive  tho  husband  of  that 
ilisposing  power  which  ho  would  possess  if  single  (n), 
and  a  deviso  by  will  does  not  take  effect  until  after  his 
decease  (o). 

Next,  as  to  the  rights  of  married  women  under  tho 
rules  of  equity.  If  lands  were  held  on  trust  for  a  wifo 
for  hfo  or  in  fee  simple  or  tail,  but  without  any  pro- 
vision for  her  separate  benetit,  tho  husband  was 
entitled  to  receive  tho  rents  tiud  profits,  aud  acquired 
an  equitable  estate  therein  durinj,'  tho  continuance  of 
tho  coverlmo  {p).  It  appears,  however,  that  in  such 
a  case  tho  wifo  mif(ht,  under  certain  circumstances, 
acquire  a  right  in  equity  to  have  ti  provision  for  her 
muintenauco  secured  to  her  by  settlement  of  tho  rents 
and  prohts,  or  part  thereof,  in  trust  for  that  purpose  {q). 
Equity  also  followed  tho  law  in  giving  to  tho  husband 
tho  right  to  enjoy  his  wife's  equitable  estate  of  inheri- 
tance after  her  death  for  the  rest  of  his  own  life,  us 

assignee  for  valuable  considera- 
tion, though  her  husband  should, 
subsequently  to  the  assignment, 
have  ceased  to  support  her.  See 
Sturgia  v.  Champneys,  6  My.  & 
Cr.  97  :  Tidd  v.  LiMtr,  10  Hare, 
140,  3  De  O.  M.  &  G.  857,  869, 
S70  ;  Durham  v.  Crackles,  8  Jur. 
N.  .S.  1174  ;  Qkavea  v.  Fainc,  1 
IKO.  J.  &S.93,94;  Worthaiitx. 
I'tinbertoH,  I  De  (!.  &  Sm.  644. 
001  ;  Sviilh  v.  MiUtheiea,  3  De  ti. 
F.  &  J.  139  ;  Barnea  v.  Jtobinaon. 
I  N.  R.  257;  Sugd.  V.  &  V. 
500  ;  Lewin  on  Trmit»,  tibi  «up.  , 
Wiiliamson  ycttK-iucuts,  yi>,  IW ; 
Mc  also  Fuuke  v.  JJrayctAI,  I'H 
th.  D.  990. 


(0  AtUe,  p.  211. 

(m)  Stat.  44  &  45  Vict.  c.  41, 
s.  50  ;  see  Wms.  Conv.  »tat.  223, 
224,  391,  392. 

(»)  See  Wms.  Pers.  Prop.  533, 
634,  17th  ed. 

(o)  Litt.  s.  168. 

(p)  Lewin  on  Trusts,  018 — 
020,  6th  ed. ;  962—964,  12th  ed. 

((/)  If  the  husband  became 
bankrupt,  and  the  wife  had  nu 
means  of  support,  she  might 
obtain  such  a  settlement  as 
against  his  aaeignee  or  trustee  in 
bankruptcy.  But  she  could  not 
obtain  such  a,  Betticiucnt  as 
against  her  husband,  so  long  us 
he  bupiKirted  her ;  ur  against  his 


! 
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truuiit  by  thf  curtesy  in  equity,  uiider  ciicujustuuLcs 
siiiiilur  to  thuHo  wluch  yuvo  rise  to  u  tonuucy  by  tin* 
curtt»sy  lit  liiw  (r).  Tho  wife'a  otjuitublo  cstutt-d  might 
bo  disposed  of  hy  tho  husbuiid  uud  wife  together,  by 
tho  same  meuns  us  they  might  uho  to  convey  her  legal 
estates,  but  not  otherwise  («). 

In  modern  times,  howover,  if  property  of  uiiy  kind 
were  vested  in  trustees,  in  trust  to  apply  tho  income 
for  the  separate  use  of  u  womnn  duriiig  any  coverture,  Tiuats  for 
present  or  futiure,  tho  trust  for  tho  separate  uso  of  the  '*?""'^  "*" 
wife  might  be  enforced  in  equity  (().  That  is,  tho 
Courts  of  Equity  obliged  tho  trustees  to  hold  for  the 
sole  benetit  of  tho  wife,  and  prevented  tho  husband 
from  interfering  with  her  in  tho  disposal  of  such 
income  :  •  ho  conseciuently  enjoyed  the  same  absolute 
power  .  isposition  over  it  as  if  she  were  sole  or 
uumarrie^..  And,  if  the  income  of  •  "ixrly  were 
j,'iven  directly   to   a   woman,   for  hei  •■   use, 

without  the  intervention  of  any  trustee,  w  court 
compelled  her  husband  !  imself  to  hold  his  marital 
rights  in  such  income  sunply  as  a  trustee  for  his  wife 
independently  of  himself  (m).  The  limitation  of  i)ro- 
perty  in  trust  for  tho  separate  uso  of  an  intended  wife 
was  one  of  the  principal  objects  of  a  modern  marriage 
settlement.  By  means  of  such  a  trust,  a  provision 
might  be  secured,  which  would  bo  indepenr  nt  of  the 
debts  and  Uabilities  of  the  husband,  and  thu  free  from 
the  risk  of  loss,  either  by  reason  of  his  commercial 
embarrassments,  or  of  his  extravagant  expenditure. 
In  order  more  completely  to  protect  the  wife,  the 
Court  of  Chancery  allowed  property  thus  settled  for 


t 


(r)  1  Bop.  Uusb.  &  Wife,  18 ; 
Lcwiii  on  Tru8t«,  69V,  OOti,  tith 
ed. ;  933,  945  12th  ed.  ;  ante, 
p.  312. 

U)  Taylor  v.  Mcad«,  4  Do  G. 
J.  &  K.  (MM,  «)f5 ;  L(  win  on  Tnists 
Ills,  0th  cd.  ;  Wi2,  12th  td.  ; 
ante,  p.  314. 


(0  Am  to  the  history  of  th'- 
introduction  of  this  doctrine,  aee 
HajiieH,  Outlines  of  £quit\, 
Lect.  VII.  pp.  217  ti<i.,  4th  ed." 

(«)  2  Uop.  Husl..  Id,  Wife.  152, 
IS2  ;  M,!j.>r  V,  LxH'ky,  2  Uu«. 
&  My.  305. 
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Aii  lo  the 


R«>p«r»U'  |»ri..  fill'  )4«i|>uru(«>  iwo  of  »  woiiniii  lo  bu  Mo  tii>*l  tittwii  for  Iht 
rTiMhwl* ill-  "*"  IH'rsoiml  litiu'liJ,  that  hIio  hIioiiIiI  Imvr  no  power, 
alHiinblo.  during  Iht  oovcrluro,  toiinticipalooriwHign  hcrinctunt' : 
for  it  itf  uvidont  thut  to  placo  tint  wife'8  pniporty  buyond 
I  ho  |M)wt'r  of  lior  husbund  is  not  h  eoniphttn  protwtion 
for  htT,— it  niuHt  also  be  pliioMl  b«iyond  tho  roach  of 
his  purHUiittioii.  In  thid  particular  iuHtanve,  thoreforo, 
uii  oxcoption  has  boon  allowod  tu  tho  gonoral  rulo, 
which  forbidH  any  restraint  to  bo  imposed  on  ulionation. 
For,  whon  tho  trust,  under  which  i)roperty  was  hold  for 
tho  separate  use  of  u  woman  during  any  coverture, 
iledared  that  she  should  not  dispose  of  (ho  same  or  of 
the  income  thereof  in  any  mode  of  anticipation,  every 
uttomptod  disposition  by  her  during  su  '  •  ;verture 
was  tlfenu'd  absolutely  void  (x).  Not  only  I  j  income, 
but  also  the  corpus  of  any  proiwrty,  whether  real  o; 
personal,  might  be  hmitod  to  the  separate  use  of  a 
married  woman.  And  in  tho  year  18G5  it  was  linally 
fettled  that  u  simple  gift  of  real  estate  for  a  wife's 
separate  use,  either  with  or  without  the  intervention 
of  trustees  (y),  was  sufficient  to  give  her  tho  power  to 
dispose  by  her  own  act  inter  eivos  or  by  will,  without 
tlu"  consent  or  concurrence  of  her  husband,  of  the  whole 
etpiitable  estate  so  limited  to  her  («).  The  same  rule 
had  long  been  established  with  respect  to  personal 
estate  (o).  And  where  lands  were  limited  on  trust  for 
a  wife  in  foe,  for  her  separate  use,  she  had  the  right  of 
e\  ery  cestui  que  trust  in  similar  case  (6),  to  require  her 
trustees  to  convey  tho  legal  estate  therein  according 
to  her  direction  (c).  If  the  lands  had  been  so  given 
without  the  intervention  of  trustees,  she  nmst  have 

(«/)  Hall  V.  WaUrhoute,  5  Giff. 


{je)  Brandon  v.  Bobinson,  18 
W-a.  434,  11  R.  K.  226 ;  3  Rop. 
Husb.  &  Wiie.  230;  Tullelt  v. 
Anni4n»i(/,  1  Beav.  1,  4  My.  & 
Cr.  390  ;  Scarborough  v.  Rorimtii, 
I  Heav.  34,  4  My.  &  Cr.  377  ; 
JI'Ktfl'tt  V.  Meax"  1  ('..11.  i:JS, 
I  I'd.  027;  Hatt.iMii  v.  Fulnr, 
1S98,  1  Hi.  144;  unU,  p.  SI. 


(;)  Taylor  v.  Meadt,  4  De  '1. 
J.  &  S.  597. 

(rt)  Fetti place  v.  ijorgts,  1  \'cs. 
juii.  4«,  1  R.  R.  79. 

('')  Ante.  p.   1S2. 

(')  4  IX>(;.  J.  &S.  004;  L.  K. 
S  Etl.  142. 
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toMvoynd   till)  /w/ol  vHiuii)  thuroiu   l»y  ileod  ackiiow- 
Itulgod  («/).  ill  whicli  mJk-  could  llu'ii  luiv.!  couip.llMl 
lnr  huxbund  U>  concur.    I'or  in  tho  Courts  of  K<|ui(y, 
u  laarriod  woman  wan  an  competent  to  act  with  reapict 
to  hor  si'parafn  rMlate  iiH  if  she  wen>  sin«lo  (f).     Ami 
not  only  was  a  wifo  so  enableil  to  ali<iiato  dinciU 
any  part  of  her  s-'panil.-  cstati',  hut  if  she  madr  any  Wife's 
general  pecuniary  i«nga','eme;ttH  with  reference  to  J,,',- k*""""!  .1.. 
separate  estate,  hor  creditors,  though  they  could  ha\  e  ""*'""■"'" 
no  remedy  against  her  at  lav  ,  might  fake  procetdingH 
in  equity  to  have  their  claims  .satisfied  out  of  any 
separate  estate,  to  which  she  was  entitled,  without 
restraint  on  anticipation,  at  the  timi-  of  entering  into 
the  engagement  (/).    If,  however,  a  gift  of  real  estatr 
for  the  separate  use  of  a  wifo  had  been  accompanied 
with  a  restraint  on  anticipation  of  the  income,  she 
waa    prevented    from    disposing    thereof    during    her 
coverture,  except   (in   the  case  of   an  estate  in  fee 
simple)  by  will  (g).     Nor  could  she  subject  such  real 
estate  to  her  general  engagements  (It).    But  now,  under 
the  Conveyancing  Act,  I'JH  (»),  ,1   married  woman's 
interest  in  any  property  may,  where  it  appears  to  the 
Court  to  bo  for  her  benefit,  and  with  her  consent,  be 
bound  by  judgment  or  order  of  tht^  Court,  notwith- 
standing that  she  be  restrained  from  anticipation.     It  Curtesy  ..f 
was  finally  settled,  after  conflicting  decisions,  that  a  ^'''''''  **?"■ 
nusband  should  have  curtesy  of  his  wife's  equitable  e,ute'in  SI" 
estate  in  fee  belonging  to  her  for  her  separate  use,  if  she 
died  possessed  thereof  and  intestate  (k) ;  but  not  if  she 
had  disposed  thereof  in  her  lifetime  or  by  her  will  (/). 


(d)  Ante,  p.  316. 

(e)  1  Bro.  C.  C.  20  ;  Lewiii  01 
Trusts,  624, 6th  c<l. ;  974, 12th  cd. 

(/)  Pike  V.  Fitzgihbon,  17 
(  h.  D.  454  ;  Wms.  Con  v.  Stat. 
393,  394,  and  cases  there  cited. 

(?)  Baggett  v.  Mewc,  1  Ph. 
•J27;  Coofer  v.  MaedonaU,  7 
<-'H.  D.  288. 

(A)  Pike     V.     FittgMon.     17 

w.n.e. 


C'h.  I).  404. 

(i)  Stat.  1  &  2  tifo.  \.  c.  37. 
s.  7,  repkuing  44  4  45  Vict.  o.  4), 
H.  39. 

(*)  AppktoH  V.  Bowley,  L.  K. 
S  Eq.  139;  J-Jagtr  v.  Fiii nit-all, 
17  Ch.  I).  115;  Kw.  Williams  (.1. 
tk'ttlcnii'iilH,  105—108. 

(i)  Cuofjii  V.  ilacduntild,  1 
Ch.  I>.  2SS. 
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Married 
Women's 
Property 
Act,  1870 


'i'hu  Married 
M'oincu's 
I'roptrty 
Act,  1881*. 


OF    COUPOREAL    HEBEDITAMiiNTS. 

Originally,  a  trust  of  property  for  the  separate  use 
of  a  wife  could  only  arise  by  act  of  parties  ;  as  by  ante- 
nuptial contract  between  husband  and  wife,  or  by  the 
express  provision  of  those  by  whom  the  property  was 
bestowed  (m).  But  the  Married  Women's  Property 
Act,  1870  (n),  provided  that  certain  kinds  of  property 
should  belong  to  wives  for  their  separate  use  (o) ; 
amongst  other  things,  the  rents  and  profits  of  any 
freehold,  copyhold  or  customaryhold  property  which 
should  desccrd  upon  any  Avonian,  married  after  the 
passing  of  the  Act,  as  heiress  or  co-heiress  of  an 
intestate  (p). 

'L'ho  capacity  of  wives  with  regard  to  property  was 
completely  altered  by  the  Married  Women's  Property 
Act,  1882  {q),  wliich  came  into  operation  on  the  1st  of 
January,  1883  (r).  By  this  Act,  a  married  woman  is 
capable  of  acquiring,  holding  and  disposuig,  by  will  or 
otherwise,  of  any  real  or  personal  property,  in  the 
same  manner  as  if  she  were  a  /ewe  sole,  without  the 
intervention  of  any  trustee  (s).  Every  woman  married 
after  the  commencement  of  the  Act  is  entitled  to  hold 
and  dispose  of,  as  her  separate  property,  all  real  and 
personal  property  which  belonged  to  her  at  the  time 
of  marriage,  or  shall  be  acquired  by  or  devolve  upon 
her  after  marriage  (t).  Every  woman  married  before 
the  commencement  of  the  Act  is  entitled  to  hold  and 
dispose  of,  as  her  separate  property,  all  real  and 
personal  property,  to  which  her  title  has  accrued  after 


!  ! 


(m)  See  Ixwin  on  Trusts, 
OiO  w/.,  ()th  I'll.  ;  1)08  ,w/.,  lathed. 

(«)  Stilt.  33  &  34  \ia.  f.  93, 
imssed  «th  Aug.,  1870,  and  rtv 
IK'aK'd  as  froui  the  1st  Jan.,  188.3, 
without  prejudice  to  any  right 
acquired  wlule  it  was  in  force  l>y 
Stat.  45  &  40  Vict.  c.  75,  ss.  22, 
25. 

(o)  See  sects.  1,  7.  8,  10  ;  Wms. 
!Vr-.  Prop.  •'>■'■'.">,  .'..Hi.  17th  ed. 

(;i)  Sect.   8,   which,   however. 


takes  effect  subject  and  without 
prejudice  to  the  trusts  of  any 
settk-meut  affecting  such  pro- 
j)erty  ;  and  is  held  not  to  make 
the  fee  simple  of  such  property 
subject  io  a  trust  for  tlie  woman's 
separate  ube;  Johnson  v.  Johnnon, 
35  Ch.  D.  345. 

iq)  Stat.  45  &  40  Vict.  c.  75- 

(r)  Scot.  25. 

(v)  .SiH't.   1,  subs.   I. 

(<)  Sect.  2. 
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tho  coiumencoment  of  the  Act  (u).    Uut  tbo  Act  is 
uot  to  interfere  with  auy  settlement  made,  or  to  be 
made  respecting  the  property  of  any  married  woman, 
or  to  interfere  with  or  render  inoperative  any  restric- 
tion against  anticipation  attached  or  to  be  attached 
to  the  enjoyment  by  a  married  woman  of  any  property 
or  income  (x).    As  we  have  seen,  the  Act  also  gave  to 
married  women  the  power  to  contract  at  luw  with 
respect  to  their  separate  property,  to  which  they  uru 
entitled  without  restraint  on  anticipation  (y).    it  auy 
real  estate,  which  becomes  the  separate  property  of  a 
wife  by  virtue  of  this  Act,  should  have  been  hmited 
to  her  directly,  the  legal  estate  will  vest  in  her  alone, 
and  her  husband  will  not  acquire  any  estate  therein 
or  right  to  receive  the  rents  and  profits  during  tho 
continuance  of  the  coverture.    And  if  auy  real  estate 
should,  since  the  commouccmout  of  the  Act,  bo  limited 
to  trustees  on  trust  for  a  wife,  her  o(iuitablo  estate 
therein  will  be  her  separate  property  by  virtue  of  tho 
Act,  though  no  trust  for  her  separate  use  should  have 
been  imposed  (z).    It  is  held,  however,  that  a  husband  (  u.  u.-v  uf 
shall  be  tenant  by  the  curtesy  of  real  estate  of  in-  "''''■' , 
neritance,  which  was  his  wife's  separate  property  by  i'io|nrty. 
virtue  of  the  Act  of  1882,  and  as  to  which  she  died 
intestate  (a).    But  as  in  the  case  of  a  fee  simple  settled 
to  the  wife's  separate  use  (6),  there  can  be  no  curtesy 
of  her  statutory  separate  property,  of  which  she  has 
disposed  in  her  lifetime  or  by  will.    Subject  to  the 
husband's  right  to  curtesy,  any  estate  in  fee  simple, 
which  was  the  wife's  separate  property,  descended 
upon  her  intestacy,  to  tho  heir  of  tho  last  purchaser. 


(tt)  Sect.  5  ;  SCO  litid  v.  litid, 
:iJ  Ch.  D.  402 ;  He  Buwn,  1907, 
i  Ch.  475. 

(*)  Sect.  IV.  ISee  Hancock  v. 
Hancock,  38  Ch.  1).  78 ;  2  VVms. 
V.  &  P.  915— nn.  2nd  ed. ;  stat. 
7  Kdw.  \'1I.  c.  18,  s.  2. 


(y)  AiiU,  \t.  'Mo, 

(z)  See  Hope  v.  Hope,  1802,  2 
Ch.  330,  341  ;  He  Lumlei/,  1800, 
2  Ch.  090. 

(o)  Hope  V.  Hope,  1802,  2  Ch. 
33<i. 

(6)  AiUe,  p.  318. 


;)il 
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at'cording  to  tho  previous  law  (c).  But  since  tho  eoiu- 
muuceuieut  of  the  Land  Transfer  Act,  1897  {d),  it 
appears  that  a  wife's  separate  real  estate  vests  after 
her  death  in  her  executors  or  administrator,  whether 
she  devised  the  same  or  not ;  and  that  in  case  of  her 
intestacy  her  husband,  as  well  as  her  heir,  has  at  first 
an  equitable  title  only,  and  has  no  estate  by  the 
curtesy  at  law  until  the  lands,  not  being  required  for 
payment  of  tho  wife's  debts  or  funeral,  testamentary 
or  administrative  expenses,  have  been  duly  conveyed 
to  him  by  her  personal  re*^'  3sentatives  (e). 


Wife's  pjWlT 
of  dilS'Xjsitioii 
over  her 
separate 
proix-rly. 


A  wife  may  now  dispose  during  coverture  of  her 
statutory  separate  property,  whether  real  or  personal, 
by  the  same  means  by  which  a  single  woman  may 
transfer  property  of  tho  Uko  nature.  She  may  there- 
fore convey  any  legal  estate  of  freehold,  which  is  her 
separate  property,  by  deed  of  grant,  without  the  neces- 
sity of  acknowledgment  or  of  her  husband's  concur- 
rence (/ ).  But  she  may  still  be  deprived  of  the  power 
of  disposition  by  a  restraint  on  anticipation  (g). 
So  a  wife  may  devise  by  will  any  legal  estate  in  fee 
simple,  which  belongs  to  her  separately  under  tho 
Act.  For  the  general  effect  of  the  Act  is  to  invest 
married  women  with  a  special  capacity  of  acquiring 


(c)  Ante,  p.  314 ;  see  Wms. 
Conv.  Stat.  462,  459,  460. 

(d)  Stat.  CO  &  61  Vict.  c.  05, 
Part  I. ;  ante,  pp.  29,  87,  220, 
225,  261. 

(e)  Where  a  wife  dies  after 
1897,  leaving  a  husband  entitled 
to  an  estate  by  the  curtesy  at 
common  law,  the  question  arises 
whether  the  Land  Transfer  Act, 
1897,  Part  I.,  operates  so  as  to 
divest  him  in  any  way  of  that 
legal  estate  for  his  own  life  which 
he  had  already  obtained  by  tlio 
birth  of  issue  :  see  ante,  p.  312  ; 
Black.  Cotum.  126.  And  a  like 
tiuestion  seems  to  arise  where  tho 
!in~b^nd  is  "ntitled  in  equity  t^> 
curtesy  in  lands  limited  before 


1883  to  trustees  on  trust  for  his 
wife  in  fee,  but  not  for  her  sepa- 
rate use  ;  see  ante,  p.  319.  Per- 
haps it  may  be  considered  that 
in  these  cases  the  husband  has 
a  right  to  take  by  survivorship 
within  the  meaning  of  sect.  1  of 
the  Act ;  ante,  p.  220.  But 
where  a  wife  dying  after  1897 
was  entitled  to  lands  under  a 
trust  created  before  1883  for  her 
separate  use  in  fee,  it  appears 
that  her  estate  vests  first  in  her 
executors  or  administrator. 

(/)  Re  Drummond  and  Davie's 
Contract,  1S91,  1  Ch.  524;  sec 
ante,  p.  321. 

(?)    Altlf,  p.   .320;     Rr   /_,,,„/.- y, 

1896,  2  Ch.  690. 
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and  exercising  legal  rights  of  ownership,  apart  from  their 
husbands,  in  respect  of  any  property  which  becomes 
their  separate  property  by  virtue  of  flie  Act  (/().  It 
is  hold,  however,  (hat  the  Act  has  not  repealed  the 
old  rule  of  construction,  that  in  gifts  to  husband  and 
wife  and  others  in  joint  tenancy,  or  tenancy  in  common, 
the  husband  and  wife  become  entitled  onlj'  to  the 
share  of  one  person  between  tliem  (i).  But  on  a  gift 
of  lands  to  husband  and  wife  jointly,  made  after 
the  commencement  of  the  Act  of  1882,  it  appears  that 
they  take  no  longer  by  entireties,  but  as  joint 
tenants  (k).  It  is  thought,  too,  that  a  husband  may 
now  convey  any  real  estate  to  his  wife  directly,  to  lio 
held  by  her  as  her  separate  property  under  the  Act ; 
and  that  a  wife  may  now  convey  to  her  husband  any 
re;,  state  which  she  holds  as  her  separate  properly 
by  virtue  of  the  Act  (l). 

Under  the  Settled  Land  Act,  1882  (w),  if  a  married  Powers  ..f 
woman,  tenant  for  hfe  of  land,  bo  entitled  for  her .Scuirdtm,; 
separate  use,  or  as  her  separate  property  by  statute,  she  Act.  \ss-2. 
may  exercise  the  powers  given  l.y  the  Act  without  her 
husband  ;  but  if  she  be  otherwise  entitled,  these  ]iowers 


(/<)  iSro  Ke  rrire.  28  Cli.  1). 
7(l<t ;  Re  Cuno,  4'A  I'h.  D.  12  ; 
lie.  hou'ep.  1892,  2  Ch.  291.  Tho 
two  first  cases  decided  that  a 
will  made  by  a  wifu  during 
coverture  was  not  effectual  by 
virtue  of  the  Act  to  pass  pro- 
])prty  acquired  by  her  .ifter  her 
inisband's  death.  These  decisions 
fiillowed  the  law  laid  down  before 
tlic  Act  in  the  case  of  wills  made 
by  wives  of  their  separate  estate, 
and  not  re-exccuted  after  their 
husband's  death  ;  Willock  v. 
2\Mt,  L.  R.  7  H.  L.  580.  But 
now,  by  the  effect  of  stat.  56 
&  57  Vict.  c.  63,  s.  3,  the 
will  of  a  married  woman  made 
•luring  coverture  is  to  take  effect 
:'.-'.  if  it  h.ad  la'PH  ryrr^it<-(| 
immediately  licforc  her  death, 
whether   .ohe    had    or    had    nut 


any  separate  property  at  the 
time  of  making  it,  and  need  not 
lie  re-pxecutcd  after  her  Inis- 
band's death ;  He  Wi/lie,  1S95, 
2(h.  110;  Se  James,  1910,  I  Ch. 
157. 

(i)  Be  March,  27  Ch.  D.  llili; 
J!e  Jupp,  39  Ch.  I).  148;  see 
ante,  p.  31(i.  In  this,  as  in  other 
respects,  the  Ai  t  has  received  a, 
decidedly  narrow  interpretation. 
This  rule  of  cun^tniction  is 
entirely  at  variance  with  tho 
common  sense  of  laymen. 

(k)  Re  March,  27  Ch.  D.  166  ; 
Tliornlcij  v.  Thnrnleij,  1893,  2 
Ch.  229  ;  see  ante,  p.  317. 

(I)  Sec  Wms.  Conv.  Stat.  ;{9I, 
392;   ante,  p.  3 IS. 

[-.n)  Stfit.  45  .'(•  4<".  Vi.-t.  .-.  ;!W, 
s.  ill,  sub-ss.  2,  3. 
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nro  exeroisoablo  by  hor  and  lior  husband  logethftr.  A 
restraint  on  anticipation  dooa  not  prevent  the  exercise 
by  a  married  woman  of  any  power  under  this  Act  (n). 


Married 
woman 
(nistw. 


flam  Inisf OP 
fif  freeholds 
or  rnpyluilds. 


roiiveyaiifp 
of  married 
woman 
trustee  un'ler 
M.  W.  P. 
A((,  I0(»7. 


Rare  fnisfee. 


If  a  married  woman  were  a  trustee  of  land,  the 
legal  estate  therein  became  subject  to  hor  husband's 
common  law  rights,  and  could  only  be  conveyed  with 
his  concurrence  in  the  usual  way  (o) ;  but  in  equity  ho 
was  merely  a  trustee  of  his  legal  rights,  and  could  be 
compelled  to  execute  the  trust  (p).  Since  the  7th  of 
August,  1874  {q),  however,  a  married  woman  has  been 
enabled  *^v  statute  to  convey  or  surrender,  ns  if  she 
wore  a/«  im  aole,  any  freehold  or  copyhold  hereditament 
vested  in  her  as  a  hare  trustee  (r).  But  it  was  decided, 
after  the  commencement  of  the  Married  Women's 
Property  Act,  1882,  that  a  married  woman  could  not 
convey,  as  her  separate  property  under  that  Act,  any 
estate  in  land  vested  in  her  as  a  trustee  (s).  The  result 
of  t  his  decision  was  that,  except  where  a  married  woman 
was  a  bare  trustee  (<)  she  could  only  convey  the  legal 
estate  in  freehold  land  vested  in  her  as  trustee  in  Hie 
same  manner  as  before  the  Act ;  that  is,  by  deed 
acknowledged  in  which  her  husband  must  concur  (h). 
But  by  the  Married  Women's  Property  Act,  1907  (x), 
a  married  woman   is   able,  without  her  husband,  to 


(n)  Sect.  61,  sub-s.  6. 

(o)  Ante,  p.  315. 

(p)  liewn  on  Trusts,  32,  2\r>, 
Cth  ed. ;  33,  276,  12th  ed. 

(q)  Sta:.  56  &  57  Vic*,  c.  53, 
s.  16,  replacing  37  &  j8  Vict. 
c.  78,  s.  6. 

(r)  The  better  opinion  is  that 
the  term  "  bare  trustee  "  is  not 
applicable  to  a  trustee  under  a 
special  trust,  who  has  an  active 
duty  to  perform  with  regard  to 
the  trust  property,  but  rather 
denotes  a  trustee  having  no  other 
duty  than  to  extnUe  the  estate  or 
ronvey  it  at  the  cestvi  que  trusVt 
direction  ;  see  Re  Doewra,  20 
Ch.  D.  6!>3;  Be  Cunningham  t- 
FrayUng,  1891,  2  C'h.  567  ;  ante. 


pp.  173,  182. 

(«)  Re  Harkness  A  Allsopp's 
Contract,  1896,  2  Ch.  358.  This 
rule,  which  affords  another  in- 
stance of  the  narrow  interpreta- 
tion placed  upon  the  statute,  was 
held  not  to  apply  in  the  case  of  a 
wife  entitled  as  mortgagee ;  Re 
Brooke  d;  Fremlin'a  Contract, 
1898,  1  Ch.  647  ;  see  ii«  Weal  <b 
Hardy's  Contract,  1904,  1  Cli. 
145,  and  the  criticism  thereof  in 
2  Wms.  V.  &  P.  921,  2nd  ed. 

(/)  See  Re  Howgate  <fc  Oaborn't 
Contract,  1902,  1  Ch.  451. 

(m)  ArUe,  p.  315. 

{X)  Stat.  7  Kdw.  VJi.  c.  IS, 
s.  1,  sul)-s.  1. 
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(lisposo  of,  or  join  in  dinposinf;  of,  ronl  or  personal 
properly  held  by  hor  solely  or  jointly  with  any  odier 
person  as  trustee  or  jx^rsonal  representative  in  like 
jiianner  as  if  she  \ver<)  a  Jrme  sole  And  this  enact- 
)nont  operates  lo  render  valid  and  confirm  all  such 
dispositions  made  at,  any  time  after  the  year  1H32  (f/). 
This  Act  does  not  seem  to  prevent  the  husband  from 
taking  the  same  le^^al  estate  or  interest  in  his  wife's 
trust  property  as  h»»  took  before  :  but  it  is  thought  that 
it  confers  upon  her  u  statutory  j)oivrr  (z)  to  convey  her 
husband's  estate  or  interest,  as  well  as  her  own,  in 
any  such  property,  and  that  there  is  now  no  necessity 
for  the  husband  to  concur  in  any  such  conveyance,  or 
in  the  case  of  real  estate,  for  the  wife  to  acknowledge 
(he  deed  (o). 

VvTiere  a  married  woman  would,  if  single,  be  the  Married 
protector  of  a  settlement  in  respect  of  a  prior  estate  (h),  p^Toctor 
which  is  settled  to  her  separate  use  or  is  her  separate  of  sftdrmpnt. 
property  by  virtue  of  the  Married  Women's  Property 
Act,  1882  (c),  she  alone  is,  in  -espect  of  that  prior 
estate,  the  protector  of  the  settlement :    but  if  that 
estate  is  neither  settled  to  her  separate  use  nor  her 
separate  property,  she  and  her  husband  together  are 
the  protector  of  the  settlement  in  respect  of  that 
estate  (d). 

2.  As  to  the  rights  of  the  wife  in  the  lands  of  her  Rights  of  the 
husband.    A  man's  capacity  for  disposing  of  his  own  j^Jj^J"  *'^^,^ 
estates   in  land   remains   unchanged   by   the  act  of  husband, 
marriage ;  and  during  a  husband's  life,  the  law  does 
not  give  to  the  wife  any  control  over  his  powers  of 


iy)  Soct.  l,sub-s.  2,  providhifr, 
however,  that  where  .uiy  title  or 
right  has  been  acquired  through 
or  with  the  conourrenpe  of  the 
hasband  before  the  year  190S. 
that  title  or  right  shall  prevail 
over  any  title  or  right  which 
would  otherwise  be  rendered 
valid  by  this  enartment. 

(j)  See  null.  |)p.  119,120,21!!. 


(a)  See  the  discussion  of  the 
questions  raised  bv  thi.s  Act  in 
2  \S  ms.  \.  &  l\  5)22  -024. 2nd  ed. 

ih)  Ante,  p.  J0;{. 

(r)  Ante,  pp.  31''.  322. 

[d)  Stats.  3  A-  4  Will.  IV.  c.  74, 
•••.  24 :  7  Edv.  VII.  ?.  18.  s.  .!. 
applying  to  disentailing  a.ssur- 
anres  made  at  any  time  after  the 
year  l"iS2. 
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Dowpr. 


Dower 
previouHly 
to  (lip  Act. 


Dower  could 
only  be  re- 
leased  J)yfine. 
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disposition  or  any  interest  in  the  rents  or  profits  of  his 
land.  After  her  husband's  death,  however,  a  widow 
becojues,  in  some  cases,  entitled  (o  a  hfo  interest  in  part 
of  her  late  husband's  lands.  This  interest  is  termed  the 
dower  of  the  wife.  By  the  Dower  Act,  1833  (c),  the 
dower  of  women  married  after  the  1st  of  January,  1884, 
was  placed  on  a  different  footing  from  that  of  women 
who  were  married  previously.  But  as  the  old  law  of 
dower  continued  to  regulate  the  rights  of  all  women 
who  were  married  on  or  before  that  day,  it  will  bo 
desirable,  in  the  first  place,  to  give  some  account  of  the 
old  law  before  proceeding  to  the  new. 

Dower,  as  it  existed  previously  to  the  operation  of 
the  Dower  Act,  was  of  very  ancient  origin,  and  retained 
an  inconvenient  property  which  accrued  to  it  in  the 
simple  times  when  aUenation  of  lands  was  far  less 
frequent  than  at  present.  If  at  any  time  during  thu 
coverture  the  husband  were  solely  seised  of  any  estate 
of  inheritance,  that  is,  fee  simple  or  fee  tail,  in  lands  to 
which  any  issue,  which  the  wife  might  have  had,  might 
l)y  possibiUty  have  been  heir(/),  she  from  that  time 
became  entitled,  on  his  decease,  to  have  one  equal  third 
part  of  the  same  lands  allotted  to  her,  to  be  enjoyed  by 
her  in  severalty  during  the  remainder  of  her  life  (g). 
Tliis  right,  having  once  attached  to  the  lands,  adhered 
to  them,  notwithstanding  any  sale  or  devise  which  the 
husband  might  make.  It  consequently  became  neces- 
sary for  the  husband,  whenever  he  wished  to  make  a 
valid  conveyance  of  his  lands,  to  obtain  the  concurrence 
of  his  wife,  for  the  purpose  of  releasing  her  right  to 
dower.  This  release  could  be  effected  only,  at  common 
law,  by  means  of  a  fine,  in  which  the  wife  was  separately 
examined.    And  when,  as  often  happened,  the  wife's 


(e)  Stat.  3  &  4  Will.  IV.  o.  105. 

(/)  Lift.  ss.  36,  53;  2  IJiaek. 
Oomm.  131  ;  1  Ron.  Hush.  & 
Wife.  332. 


(g)  See  Dickin  v.  I/amei,  1 
Dr.  &  Sm.  2S4;  V.  &  JI.  lli.i. 
Eng.  Imv,  ii.  4IS— 42."). 
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concurreneo  was  not  obtained  on  account  of  the  expense 
involved  in  levying  a  line,  a  defect  in  the  title  obviously 
existed  as  long  as  the  wife  lived.    After  the  abolition 
of  lines,  a  wife  wns  enabled  to  release  her  dower,  under 
the  Fines  and  Recoveries  Act,  by  deed  acknowledged, 
in  which  her  husl)and  should  concur  (/i).    As  the  right  Dower  i.uU- 
to   dower  was   paranioimt   to  the   alienation  of  the  }J^"f*"|,'^* 
husband,  so  it  was  (juite  independent  of  his  debts,  (lebt"- 
oven  of  those  owing  to  the  Crown  (i).    It  was  neces- 
sary,  however,   that   the  husband  should   be  seised  A  legal  s..;si„ 
of  an  estate  of  inheritance  at  law ;    for  the  Court  of  ""lo'^i''- 
Chancery,  whilst  it  allowed  to  husbands  curtesy  of  their 
wives'  equitable  estates,  withheld  from  wives  a  like 
privilege  of  dower  out  of  the  equitable  estates  of  their 
husbands  (j).    The  estate,  moreover,  nmst  have  been  LVtm,.  must 
held  in  severalty  or  in  conmion,  and  not  in  joint  ""^  '"*'  J"'"'- 
tenancy  :  for  the  unity  of  interest  which  characterises 
a  joint  tenancy  forbids   the  intrusion  into  such  a 
tenancy  of  the  husband  or  wife  of  any  deceased  joint 
tenant ;   on  the  decease  of  any  joint  tenant,  his  sur- 
viving companions  are  already  entitled,   under  the 
original  gift,  to  the  whole  subject  of  the  tenancy  (A;). 
The  estate  was  also  required  to  be  an  estate  of  inheri- 
tance in  possession ;  although  a  seisin  in  law,  obtained  S-isin  in  law, 
by  the  husband,  was  sufficient  to  cause  his  wife's  right  **""''''"'■ 
of  dower  to  attach  (Z).    In  no  case,  also,  was  any  issue 
required  to  be  actually  bom  ;  it  was  sufficient  that  the 
wife  might  have  had  issue  who  might  have  inherited. 
The  dower  of  the  widow  in  gavelkind  lands  consisted,  n<>«er  of 
and  still  consists  like  the  hus])and's  curtesy,  of  a  kmrs*"'"' 
moiety,  s-d  continues  only  so  long  f.3  she  remains 
unmarried  and  chaste  (m). 


I;  pp. 


{h)  Stat.  3  &  4  Will.  c.  74,  :<. 
77  ;  anie,  p.  315  ;  Daviilson, 
Free.  Conv.  Pt.  ii.  Vol. 
2.33,  386,  615,  4th  ed. 

(i)  Co.    Litt.    31a;     1    Kon. 
Hush.  &  Wife,  411. 

f  J)  I  Rop.  Husl..  *  Wif,-,  3.54. 


(k)  1  Rop.  Husl).  &  Wife,  36(! ; 
antp,  p.  136  sq. 

(/)  C>.  Litt.  31  a. 

()»^  Bac.  Abr.  CiavolkliK)  (A.); 
Kol).  Cav.  Ixiok  2,  ('.  2;  ante, 
)).  5!l.  ami  n.  (/»). 
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Old  Method 
ci(  barring 
ilower. 


In  order  to  provent  this  inconvenifint  rifiht  from 
attaching  on  newly-purchased  landn,  and  to  enalHo  tho 
purchaser  to  make  a  title  at  a  future  time,  without 
his  wife's  concurrence,  various  devices  were  resorted  to 
in  the  framing  of  purchase-deeds.  The  old-fashioned 
method  of  barring  dower  was  to  take  the  conveyance 
to  the  purchaser  and  liis  heirs,  to  the  use  of  the  pur- 
chaser and  a  trustee  and  the  heirs  of  the  purchaser ; 
but,  as  to  the  estate  of  the  trustee  it  was  declared  to 
be  in  trust  only  for  the  purchaser  and  his  heirs.  By 
this  means  the  purchaser  and  the  trustee  became  joint 
tenants  for  life  of  the  legal  estate,  and  the  remainder 
of  the  inheritance  belonged  to  tho  purchaser.  If. 
therefore,  the  purchaser  died  during  the  life  of  liis 
trustee,  the  latter  acquired  in  law  an  estate  for  life  by 
survivorship ;  and  as  the  husband  had  never  been 
solely  seised,  the  wife's  dower  never  arose  ;  whilst  the 
estate  for  life  of  the  trustee  was  sul)ject  in  equity  to  any 
disposition  which  the  husband  >night  think  tit  to  make 
by  his  will.  The  husband  anci  his  trustee  might  also, 
at  any  time  during  thfir  joint  lives,  make  a  valid 
conveyance  to  a  purchaser  without  the  wife's  con- 
currence. The  defect  of  the  plan  was,  that  if  the  t rust  ec 
happened  to  die  during  the  husband's  hfe,  the  latter 
became  at  once  solely  seised  of  an  estate  in  fee  simple 
in  possession  :  and  the  wife's  right  to  dower  accordingly 
attached.  Moreover,  the  husband  could  never  make 
any  conveyance  of  an  estate  in  fee  simple  without  the 
concurrence  of  his  trustee  so  long  as  he  lived.  This 
1  Ian,  therefore,  gave  way  to  another  method  of  framing 
(lurchase-deeds,  wliicb  will  be  hereafter  explained  («)• 
and  l)y  means  of  whicli  the  wife's  dower  under  the  old 
law  was  effectually  barred,  whilst  the  husband  alone, 
without  tlie  concurrence  of  any  other  perstm,  C(»iil(l 
effect iiallv  convev  tho  lands. 


(it)  See  post,  the  (.liapttT  on  Executory  Interests 
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Tho  right  of  dowor  might  havo  horn  hiirrod  aUo-  .T..in(ure>. 
gether  by  a  jointure,  agn'od  to  be  accoptod  by  Iho 
intended  wife  previously  to  marriage,  in  lien  of  dower. 
This  jointure  was  either  legal  or  equitable.    A  legal 
jointure  was  first  authorised  by  the  Statute  of  Uses  (o), 
which,  by  turning  uses  into  legal  estates,  of  course 
rendered  them  liable  to  dower.     Under  the  provisions 
of  this  statute,  dower  may  be  barred  by  the  wife's 
acceptance  previously  to  marriage,  and  in  satisfaction 
of  her  dower,  of  a  competent  livelihood  of  freehold  lands 
and  tenements,  to  take  effect  in  profit  or  possession 
presently  after  the  death  of  the  husband  for  the  life 
of  the  wife  at  least  (p).    If  the  jointure  were  made 
after  marriage,  the  wife  might  <'lect  between  her  dower 
and  her  jointure  {q).    A  legal  jointure,  however,  was 
in  modern  times  seldom  resorted  to  as  a  method  of 
barring   dower:    when   any  jointure   was   made,   if 
was  usually  merely  of  an  equitable  kind ;    for  if  the 
intended  wife  were  of  age,  and  a  party  to  the  settlement, 
Bhe  was  coisjpetent,  in  equity,  to  extinguish  her  title  to 
dower  upon  any  terms  to  which  she  might  think  proper 
to  agree  (r).    And  if  the  wife  should  have  accepted  an 
equitable  jointure,  the  Courts  of  equity  would  effect-  RquitaMo 
ually  restrain  her  from  setting  up  any  claim  to  her^"'"'""'- 
dovrer.    But  in  equity,  as  well  as  at  law,  the  jointure, 
in  order  to  be  an  absolute  bar  of  dower,  was  required 
to  be  made  before  marriage. 

The  dower  of  women  married  since  the  1st  of  nower  under 
January,  1834,  may  be  barred  by  the  acceptance  of  a  j^'^cV'""'^'^ 
jointure  in  the  same  manner  as  before ;   but,  in  their 
ease,  the  doctrine  of  jointures  is  of  very  little  moment. 
For,  by  the  Dower  Act  (.s).  the  dower  of  such  women 

(c.)  27  Hen.  VIII.  c.  10.  Dykr.  v.  RendM,  2  De  G.  M.  &  G. 

(p)  Co.  Litt.  36  b  ;    2  Black.  20!). 
w?*";,,!'''   ^   ^°P-   "'"'''•  *  ^l  3  1-4  Will.  IV.   c.   105. 

h ,  «•      „    ,    .  ,.. ,  Gavelkind  lands  are  within  the 

?)  1  Rop.  Husb.  k  Wife.  408.  Act  ;   Farh,,  v.  Bonhnm.  2  .T.,hi.. 

(r)  i  Kop.  Husb.  &  Wife,  488  ;  &  H.  177.   ' 
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ha«  been  placed  coiiiplclcly  witliin  I  lie  power  of  Iheir 
husbands.  Tinder  the  Act  no  widow  is  entitled  to 
dower  out  of  any  hind,  which  shall  have  been  absolutely 
disposed  of  by  her  hiinband  in  his  lifi-l  line  or  by  his  will, 
or  in  which  he  shall  have  devised  any  estate  or  interest 
for  her  benefit,  unless  (in  the  latter  caso)  a  contrary 
intention  shall  bo  declared  by  his  will  (<).  And  all 
partial  estates  and  interests,  and  all  charges  created  by 
anj'  disposition  or  will  of  the  liusband,  and  all  debts, 
incumbrances,  contracts  and  engagements  to  which  his 
lauds  may  be  liable,  shall  be  effectual  as  agahist  the 
right  of  his  widow  to  dower  (»<).  The  husband  may  also 
either  wholly  or  partially  d<>privo  his  wife  of  her  right 
to  dower,  by  any  declaration  for  that  purpose  made 
by  him,  by  any  deed,  or  by  his  will  (v).  As  some  small 
compensation  for  these  sacrilices,  the  Act  granted  a 
right  of  dower  out  of  lands  to  which  the  husband  has  a 
right  merely  without  having  had  even  a  legal  seisin  («')  ; 
dower  is  also  extended  to  equitable  as  well  as  legal 
estates  of  inheritance  in  possession,  excepting  of  course 


(0  .T   &   4   Will.   IV.   c.    105,1 
ss.  4 ;  see  Jjorey  v.  Hill,  L.  U. ' 

19  Eq.  340.  ! 
(m)  Sect.  .5.    The  opinion  has 

been  expressed  that,  notwith- 
standing the  above  words,  the 
widow's  dower  is  paramount  to 
the  rlaims  of  her  late  husband's 
creditors,  who  haw  not  in  liislife  • 
time  obtained  a  charge  (see  anii', 
pp.  271,  274— 27!»)  on  his  lands  ; 
Romilly,  M.  R.,  Spi/er  v.  Hyatt, 

20  Beav.  021  ;  Wood,  V.-f'., 
Jones  V.  Jones,  4  K.  &  J.  361  ; 
and  this  opinion  was  followed  in 
the  Irish  case  of  Re  McMackin, 
1909,  1  I.  R.  374.  In  neither  of 
the  two  former  cases,  however, 
was  the  expression  of  this  opinion 
necessary  to  the  decision.  Spycr 
V.  Hyait  was  a  case  of  freebench 
(see  -post.  Part  III.  Ch.  ii.) ;  and 
it  had  been  previously  decidetl 
that  the  Dower  Act  ha.j  no  appli- 
latidu   to  frcelx>nch  :    Smith 


t  Adams,  18  Heav.  499,  5  Do  CI.  M. 
&  O.  712  ;  NO  Lorrl  Romil.y's 
dictum  was  ]>oruliarly  gratuitous. 
Jones  V.  Jones  was  the  case  of  a 
mortgage  by  the  husband.  It  is 
submitted  that,  ncconling  to  tiie 
ordinary  meaning  of  the  words 
used  in  'ho  Art,  a  man's  lands 
arebys  ,t.3&4\Vill.  IV.  c.  lef 
(ante,  p.  281))  made  "subject  or 
liable "  to  his  debts,  notwith- 
standing that  his  creditors  have 
no  charge  thereon.  And  by  tho 
Land  Transfer  Act,  1897,  s."2  (:!) 
{ante,  p.  221),  a  man's  real  estate 
is  made  subject  to  the  same 
liabilities  for  debt  as  his  personal 
estate.  And  aee  Williams  on 
Settlements,  94. 

(«)  Sects.  0,  7,  8.  See  Fri/  v. 
Xoble,  20  Beav.  598,  7  De  (icx, 
M.  &  G.  687;  Be  Greenuyio'l. 
1892,  2  Uh.  295;  He  Qilihon. 
1009,  1  fli.  367. 

(»r)  Sect.  3. 
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eslttt.'s  in  joint  Icnaiiuy  (j;).  Tlio  effect  of  tliu  Act  is 
ovidently  to  dopiive  tho  wife  of  her  dowor,  r-xcept  us 
ugainnt  her  husband's  hnir  at  law.  If  the  husband 
Hhould  die  intostato,  and  possessed  of  any  lands,  tho 
wife's  dower  out  of  such  lands  is  still  l.'ft^  hor  for  her  Dcciawtio,. 
support,— unless,  indeed,  he  husband  should  bave  JJ^^'^J** 
cxecutful  a  declaration  to  the  oontrary.  A  declaration 
•  •f  this  kind  has,  unfortunately,  found  its  way,  as  a  sort 
of  common  form,  into  many  purchase-deeds.  Its 
insertion  seems  to  have  arisen  from  a  remembrance  of 
the  troublosomo  naiiire  of  dower  under  the  old  law, 
united  possibly  with  some  misapprehension  of  the 
effect  of  tho  new  enactment.  But,  surely,  if  the  estate 
bo  allowed  to  descend,  the  claim  of  tho  wife  is  at  least 
equal  to  that  of  the  heir,  supposing  him  a  descendant  of 
tho  husband  ;  and  far  superior,  if  the  heir  be  a  lineal 
ancestor,  or  remote  relation  (j/).  The  proper  method 
soems  therefore  to  be,  to  omit  any  such  declaration 
a;,'ain3t  dower,  and  so  to  leave  to  the  widow  a  prospect 
of  sharing  in  tho  lands,  in  case  her  lord  shall  not  think 
proper  to  dispose  of  them.  Tho  charge  given  to  a  widow 
on  her  husband's  real  estate  by  the  Intestates'  Estates 
Act,  1890  [z),  must  be  satisfied  by  sale  or  mortgage  of  a 
competent  part  of  such  real  estate,  before  the  wife  can 
claim  her  dower  thereout  (a). 

A  widow  entitled  to  dower  at  common  law  had,  as  a  As..igiimeut 
rule,  no  estate  in  her  husband's  lands  until  her  equal  °*  ''"'^'"'• 
third  part  thereof  had  been  duly  sot  out  and  assigned  to 
her  after  his  death  (6) ;  and  in  this  respect  the  law  was 


(1! 


(x)  Sect.  2  ;  Fry  v.  Noble,  20 
Bcav.  598  ;  Clarke  v.  Franklin, 
4  Kay  &  J,  200. 

(y)  Siigd.  V.  &  p.  545, 11th  cd. 

(z)  AnU,  pp.  234,  235. 

(a)  ReCharriere,  1896,1  Ch. 912. 

(6)  Ante,  p.  328 ;  Co.  Litt. 
•]4  b.  37  ;  2  BluLk.  Conim.  135  ; 
'j.  V.  NarihiccaU  Bn-^itll.  :;  ij.  & 
V',"^'*'  "^*i  Brown  V.  Meredith. 
-  Keen,  627  ;  see  Doe  tl.  Ridddl 


V.  Gwinnell,  1  Q.  H.  682,  692, 
090  ;  Marshall  v.  .Vhh</».  5  Giff. 
37.  Of  lands  let  for  a  term  of 
years,  and  oi  an  undivided  share 
in  land,  the  widow  takes  a  third 
part  of  the  rents  and  profits  as 
lior  dower  without  any  assign- 
ment;  1  Rop.  llusb.'it  Wife, 
;i42,  313,  371,  3;>5  ;  Williams  on 
Nettlenicnts.  89;  Williama  v. 
TImms,  1909,  1  Cli.  713,  73.!. 
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U'liiiut  ill 
Uutti'l'. 


not  ultorod  by  tho  Dowtr  Act.  But  in  equity  it  was 
cuusidered  that  a  widow  entitled  to  dower  liad  the  riglit 
to  receive  an  equal  third  part  of  the  rentii  and  prutita 
of  the  land  pending  the  attsignment  of  her  dower ; 
and  «ho  retains  thia  right  (c).  A  widow's  right  to 
hor  dowt-r  wii8  enforceable  at  iirat  by  real  action  ((J)i 
and  afterwards  by  suit  in  equity  au  well  («),  and  can  now 
bu  usdertud  by  action  in  the  High  Court  of  Justice  (/ ). 
Where  a  husband  has  died  after  the  year  1HU7,  leaving  a 
widow  entitled  to  dower  out  of  his  estates  in  fee  sinipK-, 
she  niuat  of  course  seek  the  assignment  of  her  dowur 
from  his  personal  representatives,  so  long  as  they  rotain 
the  estates  at  law,  as  well  as  from  the  heir,  whose  bent)- 
licial  title  is  not,  as  we  have  seen  («/),  divested.  Assign- 
ment of  dower  liiay  be  made  by  parol  only,  and  does  not 
riMiuiro  a  deed  (/*).  After  tho  widow  has  entered  upon 
tho  land  so  assigned  to  her,  she  becomes  seised  thereof 
and  acquires,  us  from  her  husband,  un  estate  for  lifu 
therein  as  tenant  in  dower  (t).  By  the  Settled  Estates 
Act,  1877,  every  tenant  in  dower  may  grant  tho  same 
leases  us  u  tenant  by  the  curtesy,  or  other  tenant  for 
hfe,  ia  thereby  empowered  to  grant  {k).  But  tho 
powers  given  to  a  .enant  for  Ufe  by  the  Settled  Lund 
Act,  1882,  are  not  conferred  upon  tenants  in  dower  (/). 


(.)  WiUiama  v.  TItonuu,  lUeO, 
1  (.h.  713,  720. 

((/)  1  Hop.  Uiub.  &  Wife,  420 
iq.  When  real  actions  wero 
uuolished  in  1833,  writs  for  the 
recovery  of  dower  were  excepted  ; 
but  in  1800  these  writa  wero 
alxilished,  und  the  form  of  un 
action  for  dower  was  iMsiuuiutod 
tu  that  of  other  common  law 
actions;  stats.  3  &  4  Will.  IV. 
c.  27,  8.  30 ;  23  &  24  Vict.  c.  120, 
»s.  20,  27. 

(e)  Aluiidy  v.  Mundy,  2  \'u.s. 
juii,   122 ;    Aiukromi  v.  I'iijntt, 


L.  It.  11  E«i.  329,  8Ch.  ISO. 

( / )  Sec  U.  S.  0. 1883,  App.  A., 
Part  ill.,  8.  4;  WiUiaiiu  v. 
Thmnoi,  1909,  1  Uh.  713. 

(g)  AnU,  pp.  29,  86,  221,  220. 

(A)  Co.  Litt.  35  a  ;  Rowc  v. 
rawer,  ?  Bos.  k  Pul.  N.  R.  1,  34. 

(t)  Kop.  Husb.  k  Wife,  392, 
411,  410;  Williams  on  Settk- 
Mients,  89. 

(k)  Stilt.  40  cfc  4i  Vict.  c.  IS, 
.s.  40.     iSec  utile,  p.  120,  n.  (//•). 

(/)  .See  Stat.  45  &  40  Vict.  c. 
38,  as.  2,  58 ;  unit,  pp.  120  »'/. 


(    :]:».-.    ) 
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(Jvii  utteulioii  lias  luthorto  btiu  dirocted  lo  Ihu 
imtiiro  und  iucideii(.s  of  freohold  ostutos  in  luud,  of 
which  the  tenant  has  'possession.    As  lias  been  ahtady 
explained  (o),  such  estates  are  ranked  in  law  as  corporeal 
hereditanienta,  because  the  owner's  right  is  accojii- 
panicd  wi»h  the  possession  of  a  tanf,'iblo  thing ;   whllo 
estates  in  or  rights  over  land,  which  is  in  (he  possession 
of  another,   aro   termed   incorporeal,   as    being  mere 
rights  or  bare  rights  unaccompanied  with  the  possession 
of  anything  tangible.    Incorporeal  hereditaments  will 
form  the  next  subject  for  our  consideration.     Tii(y 
aro  not  such  an  obvious  source  of  fruitful  enjoyjiient 
as  is  the  actual  occupation  of  land  :  but,  being  valmUk 
things,  they  are  included  in  property  as  well  as  tangible 
things  (6).    As  we  have  seen  (cj,  thero  was  formerly 
a  further  distinction  between  corporeal  and  incorp"'al 
hereditaments  in   the  formahties   rerpiired   for   their 
transfer.     For  at  the  comauon  law  corporeal  heredita- 
lucnts   w.ie   mainly    transfeniblr    by    that   hvery    of 
seisin,  which  was  essential  to  a  fec.tl'meat ;   wherefore 
they  were  said   to  liu  in  livery.     Whilo  incorp(.real 
her»idi(:i:uents,  when  transferred  apart  from  the  pos- 
session of     .!(!,  wcTc  always  reipured  to  be  conveyed 
by  the  delu ery  of  a  sealed  writing,  that  is,  b      le.  •'  \<r). 


*     H 


(4)  AnU,  p.  5. 


[<■)  A  III'.  [I.  ;{i. 

((/)  .l«(t,  j.p.  M,  110,  IJl. 
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New  ciuat- 
mciit. 


They  wore  therefore  said  to  he  in  f,'rant.  For  the  word 
(jrnnt,  though  it  comprehends  all  kinds  of  conveyances, 
yet  more  strictly  and  properly  taki',  i,  n  .njixeyance 
by  deed  only  (e).  But  as  we  have  oeu  (/),  tlit;  *'  ml 
Property  Act,  1845,  provided  that  ,1  orp(uv;.J.  ^;rc- 
ditarp.oats  should  bo  deemed  to  lie  ix^  ^i:ini  :  s  woli  as 
in  hvcry  (g) ;  and  thus  made  them  transferable  by 
deed  in  the  same  juanner  as  incorporeal  hereditaments. 
There  is,  accordingly,  now  no  difference  between  these 
two  classes  of  property,  as  regards  means  of  conveyance. 
But  the  essential  distinction  between  rights  of 
ownership  in  possession  and  bare  rights  (h)  of  course 
remains. 


(f)  Shop.  Touch.  228. 
(/)  Anir,  p.  207. 


(;;)  Stat.  8  &  9  Vict.  c.  106,  s. : 
(h)  Ante,  p.  5. 


{     :}:J7     ) 


CHAPTRR   I. 

OF    A    EEVERSIOX    AND   A    VESTED    REMAINDER. 

The  first  kind  of  incorporoal  hereditaments  wWch  Reversion  or 
we  shall  mention  is  somewhat  of  a  mixed  nature  '*">amder  is 
boing  at  one  tin.,  incorpore.l,  al  anothor  not;   andi^nS' 
for  this  reason,  it  is  not  usually  classed  with  those  !*„  P*"""" 
hereditaments  which  are  essentially  and  entirely  of 
an  incorporeal  kind.    But  as  this  hereditament  par- 
takes, during  its  incorporeal  existence,  very  strongly 
of  the  nature  and  attributes  of  other  incorporeal  here- 
ditaments, particularly  in  its  always  permitting,  and 
generally  requiring,  a  deed  of  grant  for  its  transfer,— 
it  is   hero  classed   with  such   hereditaments.    It 'is 
called,  according  to  the  mode  of  its  creation,  a  reversion 
or  a  vested  remainder. 

If  a  tenant  in  fee  simple  should  gi'ant  to  another  Grant  l>y 
person  a  lease  for  a  term  of  years,  or  for  life  or  even  **"''"* '"  ^"^ 
if  he  should  grant  an  estate  tail,  it  is  evident  that  he£Sr„wn': 
will  not  thereby  dispose  of  all  his  interest ;  for  in  each 
case,  his  grantee  has  a  less  estate  than  himself.    Accord- 
ingly, on  the  expiration  of  the  term  of  years,  or  on 
the  decease  of  the  tenant  for  life,  or  on  the  decease 
of  the  donee  in  tail  without  having  barred  his  estate 
tail  and  without  issue,  the  remaining  interest  of  the 
tenant  in  fee  will  revert  to  himself  or  his  heirs,  and  he 
or  his  heir  will  again  become  tenant  in  fee  simple  in 
possession.    The    smaller    estate    which    he    has    so 
granted  is  called,  during  its  continuance,  the  particular  Particular 
estate,  being  only  a  part,  or  particula,  of  the  estate  iu''''tate- 
foe  (a).     And  during  the  continujince  of  such  particular 


(a)  2  Black.  Coinni.  KW 


W.Ii.r, 


•22 


RJlft 
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osilato,  tho  interest  of  I  ho  tonant  in  foo  simple,  which 
still  remains  imdispoststl  of— that  in,  his  present  estate, 
in  A  5  tue  of  which  hu  is  to  have  again  the  possession 
at  some  future  time— is  called  his  reversion  [h). 


If  at  the  same  timo  with  the  grant  of  the  particular 
estate,  he  should  also  dispose  of  this  remaining  interest 
or  reversion,  or  any  part  thereof,  to  some  other  person, 
it  then  changes  its  name,  and  is  termed,  not  a  rccersion 

Uemainder.  but  a  remainder  (c).  Thus,  if  a  grant  b(!  made  by  A., 
a  tenant  in  fee  simple,  to  B.  for  life,  and  after  his 
decease  to  C.  and  his  heirs,  tho  whole  fee  simple  of  A. 
will  be  disposed  of,  and  C.'s  interest  will  bo  termed  a 

A  rt>maiii(l«T   renuiiiider,  expectant  on  1  he  decease  of  1  J.     A  remainder. 

reversion  mei-ely  arises  incidentally,  in  consequence  )f 
the  grant  of  the  particular  estate.  It  is  created  simply 
by  the  law,  whilst  a  remainder  springs  from  the  act  of 
the  parties  (J). 


A  reversion 
I  in  a  lease 
for  years 


may  be  con- 
veyed by 
feoflment  <ir 
by  deed  of 

grant. 


1.  And,  first,  of  a  reversion.  If  the  tenant  in  fee 
simple  should  have  made  a  lease  .uerelj  for  a  term  of 
yt  xrs,  his  reversion  is  looked  on,  in  law,  precisely  as  a 
coniinuance  of  liis  old  estate,  with  respect  to  himself 
and  his  heirs,  and  to  all  other  peisons  but  the  tenant 
for  yeais.  'i'he  owner  of  the  fee  simple  is  regarded  as 
having  simply  placed  a  bailiff  on  his  property  (p)  :  and 
the  consequence  is,  that,  subject  to  the  lease,  the 
owner's  rights  of  alienation  rem.-iin  unimpaired,  and 
may  be  exercised  in  the  same  manner  as  before.  The 
feudal  possession  or  seisin  has  not  been  parted  witli. 
And  a  conveyance  of  the  reversion  may,  therefore,  be 
made  by  a  feoffment  with  livery  of  seisin,  made  with 
the  consent  of  the  tenant  for  years  (/).  But,  if  this 
mode  of  transfer  should  not  be  thought  eligible,  a  grant 
;b,  142  b, 


2  Black.  Comm.  IC3. 
Watk.  Descents.  108 
the   origin   of   these   terms,   see       4th  ed.);  on/e,  pp.  17,  18 


(fc)  Co.Litt.  22  b,  142  b.  (d) 

(c)  Litt.  •«■  2ir),  217.     As  to  («) 


(ii:t. 


P.  &  M.  Hi.xt.  Eng.  Law,  ii.  21 


(/)  Co.  Litt.  48  b,  n.  (8). 
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nno 


l.y  .l.'od  will  bo  cM,uaIiy  dlicucious.     For  the  ostato  of 

t!i(>  grantor  is  strictly  incorporeal,  the  tenant  for  years 

having  tho  acdial  possession  of  the  lands:    so  long, 

th<'r«^foro,   as  such   actual   possession   continues,   the 

estate  in  U;r  simple  is  strictly  an  incorporeal  reversion, 

which,  together  witli  tli<"  seisin  or  feudal  possession, 

may  be  conveyed  by  derd  of  grant  (7).     But,  if  the  A  reversion 

tenant  in  foe  simple  should  havo  made  a  lease  for  Hfe,  f"r'lifr'*' 

ho  must  have  parted  with  his  scisiii  to  the  tenant  for 

hfe  ;  for  an  estate  for  life;  is  an  estate  of  freehold,  and 

such  tenant  for  life  will,   therefons   during  his  life, 

continue  to  be  the  freeholder,  or  holder  of  the  feudal 

seisin  (h).     No  'eolTment  can  conscjuently  be  made  by 

the  tenant  in  fee  simple  ;  for  ho  has  no  seisin  of  which 

to  make  livery.     His  reversion  is  but  a  fragment  of  his 

old  estate,  and  remains  purely  incorporeal,  until,  by 

tho  dr  .-ping  of  the  hfe  of  the  grantee,  it  shall  again 

becomi     n  estate  in  possession.     Till  then,  that  is,  sj 

long  as  it  remains  a  reversion  expectant  on  an  estate 

of  freehold,  it  can  only  be  conveyed,  like  all  other  must  be  con- 

incor,.oreal  hereditaments  when  apart  from  what  is  ,7^gi''/ '''''''• 

coi^oreal,  by  a  deed  of  grant  (i). 

We  have  before  mentioned  (k),  that  in  the  case  of 
a  lease  for  life  or  gift  in  tail  made  by  a  tenant  in  fee 
simple,  a  tenure  is  created  between  the  parties,  the 
lessee  for  life  or  donee  in  tail  holding  his  estate  of  the 
freeholder  in  foe  as  lord.  Ho  in  the  case  of  a  lease  for  Tenure  of 
years,  the  lessee  upon  entry  becomes  tenant  to  the '^''^^*'''•'''■■ 
l(^ssor,  and  the  relation  of  the  one  to  the  other  is  also 
called  a  tenure  (/)  ;  although,  as  we  have  seen  (m).  this 
relation  was  treated  as  lying  outsid.'  le  law  of  free 
tenure.    Still  an  oath  of  fealty  has  al wa.v  s  bo(>n  incident  Fealtv. 


ig)  Perkins,  h.  221  ;  Doe  <1. 
Were  v.  Cole,  7  B.  &  ",.  243,  248  ; 
ante,  pp.  1.50,  202. 

(h)  W'atk.  Descents.  109  (114. 
4th  0(1.) ;   ante,  pp.  64,  14fi. 

(i)  .Shep.  Touch.  230. 


(i)  Ante.  pi..  109,  114. 

(/)  Litt.  ss.  58,  132,  4fl5,  5«7— 
.572.  570,  577,  580,  500,  501  : 
("o.  Uit.  0.1  !i. 

{//»)  Ante,  p]..   1(5—20,  28,  05. 
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Rent  service. 


Distress. 


to  the  tenure  of  an  estate  for  years  as  to  that  of  a  free- 
hold estate  {n).  And  the  rent  reserved  on  a  lease  for 
years  is  called  rent  service  equally  with  the  rent  due 
from  a  freeholder  to  his  lord  ;  and  it  is  recoverable,  if 
in  arrear,  by  the  same  remedy  of  distress,  which  the 
common  law  accorded  to  the  lords  of  freeholders  for 
enforcing  the  services  due  from  the  latter  (o).  As  wo 
have  seen  (p),  the  oath  of  fealty  is  now  never  exacted, 
and  a  rent  is  rarely  reserved  on  the  creation  of  an 
estate  for  Ufe  or  in  tail ;  as  these  estates  usually  arise 
under  family  settlements.  In  the  case  of  a  lease  for 
years,  however,  the  rent  which  may  be  reserved  is  of 
practical  importance.  Eent  service  is  so  called  in  order 
to  distinguish  it  from  other  kinds  of  rent,  to  be  spokon 
of  hereafter,  which  have  nothing  to  do  with  the  services 
anciently  rendered  by  a  tenant  to  his  lord.  It  consists 
usually,  but  not  necessarily,  of  money  ;  for  it  may  be 
rendered  in  corn,  or  in  anything  else.  Thus,  an  armual 
rent  of  one  peppercorn  is  sometimes  reserved  to  be  paid, 
when  demanded,  in  cases  where  it  is-  wished  that  lands 
should  be  holden  rent  free,  and  yet  that  the  landlord 
should  be  able  at  any  time  to  obtain  from  his  tenant 
A  deed  an  acknowledgment  of  his  tenancy.    To  the  reservation 

formerly  iin-     j     ^^^^  service,  a  deed  was  formerly  not  absolutely 

necessary  to  .  .  , 

the  rcserva-    necessary  (g).    For,  although  the  rent  is  an  mcorporeal 

*'°"''^*'^'"*"  hereditament,  yet  the  law  considered  that  the  same 

ceremony,  by  which  the  nature  and  duration  of  the 

estate  were  fixed  and  evidenced,  was  sufficient  also  to 

Real  Property  ascertain  the  rent  to  be  paid  for  it.    But,  by  the  Keal 

Act,  1845.       Property  Act,  1845  (r),  it  is  provided  that  a  lease, 

required  by  law  to  be  in  writing,  of  any  tenements  or 

hereditaments  shall  be  void  at  law,  unless  made  by 

deed.     In  every  case,  therefore,  where  the  Statute  of 


(»)  Bract,  fo.  80  a ;  Litt.  ss. 
131,  132  ;  Co.  Litt.  67  b,  93  b. 

(o)  Litt.  ss.  5S,  122,  213,  214  ; 
Oj,  Litt.  87  b,  142  a,  b,  148  a  ; 
ante,  p.  67. 

(p)  Ante,  pp.  55,  110,  115. 


(?)  Litt.  s.  214;  Co.  Litt. 
143  a. 

(r)  Stat.  8  &  9  Vict.  c.  106,  s.  3, 
repealing  stat.  7  &  8  Vict.  c.  7(i, 
8.  4,  to  the  same  effect. 
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Frauds  {s)  has  required  leases  to  be  in  writing,  tlioy 
must  now  be  made  by  deed.  But,  according  to  tho 
exception  in  that  statute  (t),  where  tlie  lease  does  not 
exceed  three  years  from  the  making,  a  rent  of  two- 
thirds  of  tho  full  improvod  value,  or  more,  may  still  be 
reserved  by  parol  merely.  Rent  service,  when  created,  Kent  issues 
iji  considered  to  be  issuing  out  of  every  part  of  the  palt  l/'th^ 
land  in  respect  of  which  it  is  paid  {u) ;  one  part  of  the  lands, 
land  is  as  much  subject  to  it  as  another.  The  common 
law  remedy  of  distress  for  tho  recovery  of  rent  service  Distress, 
was  by  seizing  all  goods  of  the  tenant,  or  any  other 
person  (v)  (except  those  privileged  from  distress  (x) ), 
Avliich  were  found  on  any  part  of  the  premises,  and 
impounding  them  as  a  pledge  for  payment  [y).  But 
tho  sale  of  goods  distrained  for  rent  was  authorised 
by  a  statute  of  Wilham  and  Mary  (z).  And  by  an  Act 
of  1908  (a),  replacing  as  to  lodgers  an  Act  of  1871  (b), 
the  goods  of  the  following  persons  are  protected  from 
distress  upon  the  conditions  and  with  tho  exc(!ptions 
mentioned  in  tho  Act,  viz.  (1)  any  under-tenant  hablo 
to  pay  by  equal  instalments  not  less  often  than  every 
actual  or  customary  quarter  of  a  year  a  rent  which 
would  return  in  any  whole  year  the  full  annual  value  of 
tho  premises  or  of  such  part  thereof  as  is  comprised 
in  the  under  tenancy,  (2)  any  lodger,  and  (3)  any  other 
person  whatsoever  not  being  a  tenant  of  the  j^remises 
or  any  part  thereof,  and  not  having  any  beneficial 


(s)  Stat.  29  Car.  II.  c.  3,  ante, 
p.  1.57. 

(0  Sect.  2. 

(It)  Co.  Lilt.  47  a,  142  a. 

(f)  See  Challoner  v.  Robiiisot>, 
1908,  1  Ch.  49. 

(x)  As  to  what  things  ai-o 
l)iivileged  from  distress,  see 
Wm.s.  Pens.  Prop.  104  and  Table, 
17th  ed. 

(y)  Co.  Litt.  47  a ;  3  Black. 
Comm.  6 — 14. 

(;)  Stat.  2  Wm.  &  Man.',  c.  5. 
'Ihe  landlord's  privilege  ot  di.s- 
Ircss  was  further  extended  by 
.-.tats.  8  Anne,  c.  14;  4  C!eo.  11. 


c.  28;  11  Geo.  II.  c.  19  ;  3  &  4 
Will.  IV.  c.  42,  hs.  37,  38  ;  14  & 
15  Vict.  c.  25,  s.  2.  But  later 
statutes  have  restricted  the  right 
to  distrain  for  rent ;  see  stats. 
8  Edw.  VII.  c.  28,  ss.  28—31, 
replacing  40  &  47  Vict.  c.  01, 
.ss.  44 — 17,  limiting  the  right  to 
distrain  upon  agricultural  hold- 
ings ;  51  &  52  Vict.  c.  21,  and 
58  &  59  \'ict.  c.  24,  generally 
amending  the  law  of  distress  for 
rent. 

(a)  Stat.  8  Edw.  VII.  c.  53. 

(b)  Stat.  34  &  35  Vict.  c.  79. 


s 
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Ouiidil'iun  of 
i-e -entry. 


1  >vinaiul 
formerly 
rutjuircd. 


Kfcovery  of 
posHCssion  by 
action  with- 
out demand. 


iuteii'rft  in  tlio  tenancy  of  tlio  inoniises  ov  of  any  part 
thereof.  The  roniody  of  distress  for  rent  aervico 
belongs  to  the  landlord  of  coiunion  right,  without  any 
express  agreement  (c). 

In  addition  to  the  remedy  by  distress,  there  is 
usually  contained  in  leases  a  condition  of  re-entry, 
empowering  the  landlord,  in  default  of  payment  of  the 
rent  for  a  certain  time,  to  re-enter  on  the  premises 
and  hold  them  as  of  his  former  estate.  When  such 
tt  condition  is  inserted,  the  estate  of  the  tenant, 
whether  for  hfe  or  years,  becomes  determinable  on 
such  re-entry  (d).  By  the  common  law,  before  any 
entry  could  be  made  or  action  brought  under  a  proviso 
or  condition  for  re-entry  on  non-payment  of  rent,  the 
landlord  was  required  to  make  a  demand,  upon  the 
premises,  of  the  precise  rent  due,  at  a  convenient 
time  before  sunset  of  the  last  day  when  the  rent  could 
be  paid  according  to  the  condition ;  thus,  if  the  pro- 
viso were  for  re-entry  on  non-payment  of  the  rent 
by  a  space  of  tliirty  days,  the  demand  must  have  been 
made  on  the  evening  of  the  thirtieth  day  (c).  But 
now,  by  an  Act  of  1852,  replacing  a  statute  of 
George  II.,  if  half  a  year's  rent  be  due,  and  no  sufficient 
distress  be  found  on  the  premises  (/),  the  landlord 
may,  at  the  expiration  of  the  period  limited  by  the 
proviso  for  re-entry  {g),  recover  the  premises  by 
action,  without  any  formal  demand  or  entry  {h) ;  but 
all  proceedings  are  to  cease  on  payment  by  the  tenant 
of  all  arrears  and  costs,  at  any  time  before  the  trial  (i). 

(g)  Doe  d.   Dixon  v.   Boe,   7 


(c)  Litt.  ss.  213,  214.  It  must 
|je  made  between  huh  rise  and 
hunset ;  Tutton  v.  Darke,  5  H.  & 
N.  647. 

(d)  See  Voorev.  Vllcoats  Min- 
ing Co.,  Lid.,  1U08,  I  Ch.  575. 

(e)  (V).  Litt.  201  b,  202  a  ; 
1  Wnis.  fSaund.  287,  n.  ^10)  ; 
.Ico-'ie  V.  J'fiiUij>f,  5  H.  &  N.  \H-i. 

(/)  See  Thomas  v.  Lulhain, 
18'J5,  2  Q.  U.  4(H>;  HicMl  v. 
Urtai,  1910,  1  K.  U.  253. 


('.  n.  134. 

(h)  Stat.  15  &  It)  Vict.  c.  7(i, 
p.  210,  re-enacting. stat.  4(!co.  IJ. 
c.  28,  s.  2.  Sec  li.  K.  0.  1883, 
Urd.  III.  r.  0. 

(i)  Stat.  15  &  10  Vict.  c.  7(i, 
n.  212,  re-ennctinj:  stat.  4  Geo.  II. 
'■.  28,  p.  4.  All  iuxlertenant  hi\-^ 
tlie  same  privilege  ;  Dot  A.  Wi/all 
V.  Byron,  1  ('.  H.  i>23  ;  Moon  v. 
t^mee,  1907,  2  K.  15.  8. 
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I'onnorly,  tho  (ouaiit  iiiiglit,  ;it  an  itKldlinito  timo  ufiry  itrlirf  nyaiiiNt 
he  had  boon  ojoctcd,  havo  lik-d  his  bill  in  tho  t'ourt  of  ,',',','„*|^y7iic"a 
Chancery,  and  he  woiUd  ha\  o  boon  rolievod  by  that "'  ''^'"^• 
Court  from  tho  forfeiture  he  had  incurred,  on  hid  pay- 
ment to  his  landlord  of  all  arrears  and  costs.     Hut  by 
tho  same  statutes  tho  right  of  tho  tenant  to  apply  for 
reUef  in  equity  was  restricted  to  six  calendar  months 
next  after  the  execution  of  the  judgment  on  tho  cji'ct- 
nu'iit  (k) ;   and  under  an  Act  of  1H60,  the  same  relief 
was  allowed  to  be  given  by  the  Courts  of  Law  (/). 
And  if  the  landlord  recover  possession  of  the  premises,  Hirovcn  ni 
under  a  proviso  for  re-entry  on  non-payment  of  rent,  {jT^^i^'^rv!' 
by  entry  and  not  by  action  (w)  (in  which  case  ho  must 
still  make  a  formal  demand  for  the  rent,  unless  ho  bo 
excused  from  doing  so  by  the  terms  of  the  proviso  (h)), 
the  tenant  will  have  a  similar  right  to  relief  (o).    In 
ancient  times,  also,  the  benefit  of  a  condition  of  re-entry  riio  lA-nciit 
could  belong  only  to  tho  landlord  and  his  heirs  ;   for ;;[  ;V!:e,''tly ''" 
the  law  would  not  allow  of  the  transfer  of  a  mere  con-  fonmrly 
ditional  right  to  put  an  end  to  the  estate  of  another  (^). 
A  right  of  re-entry  was  considered  in  the  same  light 
as  the  right  to  bring  an  action  for  money  due  ;  which 
right    in    ancient    times    was    not    assignable.     This 
doctrine    sometimes    occasioned    considerable    incon- 
venience ;    and  in  the  reign  of  Henry  VIII.  it  was 
found  to  press  hardly  on  the  grantees  from  the  Crown 
of  the  lands  of  the  dissolved  monasteries.    For  these 
grantees  were  of  course  unable  to  take  ailvantage  of 
the   conditions   of   re-entry,   which   tho  monks   had 
inserted  in   the  leases   of   their   tenants.    A   parlia- 
mentary remedy  was,  therefore,  applied  for  tho  benefit 


(t)  Stat.  4  Geo.  II.  c.  28,  s.  2, 
now  replaced  by  15  &  1(>  Vict. 
<•.  76,  s.  210  ;  Bowser  v.  CoWy, 
1  Hare,  109 ;  Stimhope  v. 
Hawortk,  3  Times  L.  R.  34. 

(')  Stat.  23  &  24  Vict.  c.  12tJ. 
s.  1. 


(m)  Anle,  p.  05. 

(«)  A  proviso  for  re-entry  on       Litt.  2()5  a,  u.  (1). 


non-payment  of  rent  witliout 
making  any  demand  for  the  rent 
is  lawful  and  is  frequently  made  ; 
Doe  (I.  Harris  v.  Musters,  2  B.  c&  C 
4!)0. 

io)  Ilowird  \.  F'A*\>^hjiv'€^  IS!*-"*. 
2  t'h.  m. 

(li)  Litt.    ss.    .•147,    348;     fo. 


ill 
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(»f  tlio  fuvouritps  f)f  tho  Crown  ;   und  (lie  oppoiliuiil y 
was  iukcn   for  making  tho  Hanio  provision   for  the 

!t'iiuu''  ^''  1'"''^^  ^^  ''^''fe'*'-  ^  H*'itutc  was  accordingly  passed  (q), 
which  enacts,  that  as  well  as  the  grantees  of  tho  Crown 
as  all  other  persons  being  grantees  (r)  or  assignees, 
their  heirs,  executors,  successors  and  assigns,  shall 
have  the  hke  advantages  against  tho  lessees,  by  entry 
for  non-payment  of  rent,  or  for  doing  of  waste,  or 
other  forfeiture,  as  the  lessors  or  grantors  themselves, 
or  their  heirs  or  successors,  might  at  any  time  have 
had  or  enjoyed  ;  and  this  statute  is  still  in  force.  It 
is  also  provided  by  tho  Conveyancing  Act,  1881. 
with  regard  only  to  leases  mado  after  the  year  1881  (s), 
that  every  condition  of  re-entry  and  other  condition 
contained  in  a  lease  shall  bo  incidejit  to  the  rover- 
sionary  estate  in  tho  laud,  and  shall  he  capable  of 
being  enforced  by  the  person  from  time  to  time  entitled, 
subject  to  tho  term,  to  tho  income  of  the  land  leased. 
The  landlord  may  also  sue  his  tenant  personally  for 
rent  duo  to  him. 

luut  btnku         Kent  service,  behig  incident  to  the  reversion,  passes 
JiMiTt'^o/ihe    ^y  a  grant  of  such  reversion  without  tho  necessity  of 
aversion.       any  oxpress  mention  of  the  rem  (<).    Formerly  no 
grant  could  be  made  of  any  reversion  without   the 
consent  of  the  tenant,  expressed  by  what  was  called 
Attoniinent.    his  attornment  to  his  new  landlord  (u).    It  was  thought 
reasonable  that  a  tenant  should  not  have  a  new  land- 
lord imposed  upon  him  without  his  consent ;   for,  in 
early  times,  the  relation  of  lord  and  tenant  was  of 
a  much  more  personal  nature  than  it  is  at  present. 

iq)  Stat.  32  Hen.  VIII.  c.  34  ;  of  a  condition,  which  became 
Co.  Litt.  215  a ;  Inhenooo'l  v.  enforceable  before  tho  assign- 
OMknovi,  3  M.  &  8.  2S2,  39i.  luent   of   the    reversion,    where 

(r)  A  lessee  of  the  rovorsion  is 
within  the  Act ;  Wright  \:  Bur- 
ruiighea,  3  C.  13.  685. 

(t)  Stnt.  44  &  45  Vict.  c.  41, 
.■-.  10,  i.'xteiKlcil  by  the  CViivey- 
iunin^;  Act.  lltll  (stat.  1  &  2 
O.o.  v.,  c.  37),  s.  2,  to  the  Ixiietit 


made  after  that  year. 

(<)  Litt.  £8.  228,  229,  572 ; 
Perk.  8.  113;  Reeves  v.  Popr, 
1913,  1  K.  U.  «37. 

(u)  Litt.  as.  .').'"> I,  tm,  508,  5(j'J, 
Co.  Litt.  300  a,  n.  (1). 
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'J'ho  lonant,  tlit'itfoiv,  was  able  to  [m-wut  Jus  tvrd 
frojii  iimking  u  convoyanco  to  any  person  whom  ho 
•lid  not  choose  (o  attempt  as  a  landlord  ;  for  In-  could 
refuse  to  attorn  tenant  to  the  purchaser,  and  without 
attornment  the  grunt  was  invalid.  The  landlord, 
however,  had  it  always  in  his  power  to  convey  his 
reversion  by  th(!  expensive  process  of  a  fair  duly  levied  bmv. 
in  the  Court  of  Conunon  Pl.-as  ;  for  this  method  of 
conveyance,  being  judicial  in  its  nature,  was  carried 
into  effect  without  the  tenant's  concuncnc<« ;  and  (he 
attornment  of  the  tenant,  which  for  many  purposes 
was  desirable,  could  in  such  case  lie  cojiipellod  (x).  It 
can  easily  be  imagined,  that  a  doctrine  such  as  this 
was  found  inconvenient  when  the  rent  paid  by  the 
tenant  became  the  only  service  of  any  benelit  rendered 
to  the  landlord.  The  necessity  of  attornment  to  the  Attomim-nt 
vahdity  of  the  grant  of  a  reversion  was  accordingly  "'^'''*''^- 
abolished  by  a  statute  of  Anne  (y).  But  the  statute 
very  properly  provides  (?),  that  no  tenant  shall  be 
prejudiced  or  damaged  by  payment  of  his  rent  to 
the  grantor,  or  by  breach  of  any  condition  for  non- 
payment of  rent,  before  notice  of  the  grant  shall  be 
given  to  him  by  the  grantee.  And  by  a  further 
statute  (o),  any  attornment  which  may  be  made  by 
tenants  without  their  landlord's  consent,  to  strangers 
claiming  title  to  the  estate  of  their  landlords,  is  rendered 
null  and  void.  Nothing,  therefore,  is  now  necessary 
for  the  valid  conveyance  of  any  rent  service,  but 
a  grant  by  deed  of  the  reversion,  to  which  such  rent 
13  incident.  When  the  conveyance  is  made  to  the 
tenant  himself,  it  is  called  a  release  (6). 

The  doctrine,  that  rent  service,  being  incident  to  Rent  formerly 
the  reversion,  always  follows  such  reversion,  formerly  I,t™t*Uo?of 

M  Shep.  Touch,  ora.  /A.«  V.  Ba,rJ,  VJIJ.  3  K.  B.  181.  *'*'  ''''''''""• 

(y)  otat.  4&5Aiiiie,  f.  3(c.  l(i  (j)  Sect.  10. 

Ill  Rufifhead),  s.  <t.     Sco  Alkock  (a)  Stat.  IHieo.  li.e.  19,s.  11. 

V.  Moorhouae,  9  Q.  Ij.  D.  3Cf. ;  (6)  Ante,  p.  I'OJ. 
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giivi-  liso  U)  tho  uiu'iuus  uiul  uiipl«>asaiit  coiiHutiiu'ne*) 
of  Uio  ri'iit  bi'int,'  somr'tiiiics  lost  wlu-ii  tli«  roveisioii 
wa.s  dodtioyed.  For  it  is  possible,  under  ciTtiiiu  cirt'uin- 
stuncos,  that  an  ontato  may  bo  destroyed  and  ci-aso  to 
rxiut.  For  instance,  supposo  A.  to  have  been  a  tenant 
of  lands  for  a  term  of  years,  and  B.  to  have  been  his 
undertenant  for  a  loss  torm  of  years  at  a  certain  rent ; 
this  rent  was  an  incident  of  A.'s  reversion,  that  is,  of 
tho  term  of  years  belonging  to  A.  If,  then,  A.'s  term 
should  by  any  means  have  been  destroyed,  tho  rent 
paid  to  him  by  B.  would,  us  an  incident  of  such  term, 
have  been  destroyed  also.  Now,  by  tho  rules  of  law, 
a  conveyance  of  tho  immediate  fee  simple  to  A.  would 
at  once  have  destroyed  his  term, — it  not  being  possible 
that  the  term  of  years  and  the  estate  in  fee  simple 
should  subsist  together.  In  legal  language  tho  term 
of  years  would  have  been  vierijed  in  the  larger  estate  in 
fee  simple  ;  and  the  term  being  merged  and  gone,  it 
followed  as  a  necessary  conseciuence,  that  all  its 
incidents,  of  which  B.'s  rent  was  one,  ceased  also  (<). 
This  unpleasant  result  was  some  time  since  provided 
for  and  obviated  with  respect  to  leases  surrendered 
in  order  to  be  renewed, — the  owners  of  the  new  leases 
being  invested  with  the  same  right  to  the  rent  of  under- 
tenants, and  the  same  remedy  for  recovery  thereof, 
as  if  the  original  leases  had  been  kept  on  foot  (d). 
But  in  all  other  cases  the  inconvenience  continued, 
until  a  remedy  was  provided  by  the  Act  to  simplify 
the  transfer  of  property  (e).  This  Act,  however,  was 
Kual  Property  shortly  afterwards  repealed  by  the  Ileal  Property 
Act,  1845  (/),  which  provides,  in  u  more  efficient 
though  somewhat  crabbed  clause  (</),  that,  when  the 
reversion  expectant  on  a  lease,  nuide  either  before  or 


MiTytr. 


rendered  in 
urdcr  to  bo 
ivnewed. 


Act,  1845. 


(c)  Webb  V.  liiinai'll,  3  'J'.  K. 
3«3.  1  R.  R.  720. 

(U)  Stat.  4  Uco.  11.  c.  28,  s.  C  ; 
."t  PreHt.  C'onv.  138 ;  Cousins  v. 
I'/iillips,  3   H.   &   C.   802;    ex- 


tended to  frown  lands  by  stal. 
8  &  9  Viet,  i:  «U,  s.  7. 

(f )  Stat.  7  at  8  Viet.  e.  70,  s.  12. 

(/)  Stat.  8  &  0  Viet.  c.  lOli. 

(<j)  Sect.  J). 
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ufttT  tilt'  ptissiiig  of  ihr  Act,  of  any  (fu«-iu"ul.s  ot  hero- 
ditaiiuaits  of  any  tcimrc,  ahtill,  ufttT  tho  1st  of  October. 
1845,  bo  HurrondcK'd  or  luorgc,  tho  estate,  which  shall 
for  tho  time  boing  confer,  us  ugainst  tho  tenant  under 
tho  sumo  lease,  the  noxt  vested  right  to  tho  samo 
tenements  or  here<lituments,  nhull,  to  the  extent  and 
for  the  purpose  of  preserving  such  incidents  to  and 
obligations  on  the  same  reversion  as  but  for  tho 
surrender  or  merger  thereof  would  luivo  subsisted,  be 
doomed  tho  reversion  expectant  on  tho  sumo  lease. 

2.  A  roujainder  chietly   dilTors   from   a   ro\  ersion  A  amaimUr. 
in   this,— that  between  tho  owner  of  tho   particular 
estate  and   tho   owner  of   the  remainder  (culled  tin- 
remainderman)   no   tenure  exists.     They  both  derive  \o  Unun- 
their   estates   from   the   samo   source,  tho   grunt   of  |^".1;,^;^:",?,"',',\ 
tho  owner  in  fee  simple;    and  one  of   them  has  no '"'i' n'""'"- 
more  right  to  bo  lord  than  tho  other.     But  as  all    *^^""""- 
estates  must  be  holdcn  of  some  person, — in  tho  case 
of  u  grant  of  u  particular  estate  with  u  remainder  in 
fee  sijuple,— the  particular  tenant  and  tho  remainder- 
man  both  hold  their  estates  of  tho  samo  chief  lord  as 
their  grantor  held  before  (h).    It  consequently  follows,  No  itut 
that  no  rent  service  is  incident  to  a  remainder,  as  it  '*'^^'*'^- 
usually  is  to  a  reversion  ;  for  rent  service  is  an  incident 
of  tenure,  and  in  this  case  no  tenure  exists.     The  other 
point  of  difference  between  a  reversion  and  a  remainder 
we  have  already  noticed  (t),  namely,  that  a  reversion 
arises  necessarily  from  tho  grant  of  the  particular 
estate,  being  simply  that  part  of  the  estate  of  the 
grantor  which  remains  undisposed  of,  but  a  remainder 
is  always  itself  created  by  an  express  grant. 

^Ve  have  seeu  that  the  powers  of  alienation  possessed  I'dwits  .)f 
by  a  tenant  in  foe  simple  enable  liim  to  make  a  lease  for  "!i';"li:"'' ., 
a  term  of  yea's,  or  for  life,  m-  a  gift  in  tail,  as  well  u'^  to  ''!«■<!  '-"n' 
giant  an  estate  in  fee  simple.     iJut  these  powers  aro*^'"^'^"  '' 

(li)  Litt.  8.  215.  (,)  Aiili;  p.  .'(38. 
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not  niiu|*ly  ill  I  ho  ulttiriiutivo,  for  he  may  cxfieiso  uli 
theaB  p«i»\»'rs  of  iilioh-.li()ii  at  one  and  I  lie  .•iumo  moment ; 
provided,  of  oourf<f,  Uiat  hid  grand  is  como  in  ono  at 
a  timo,  in  some  prescribt'd  «trtU>r,  th«;  <mo  waiting  f<ir 
Uborty  to  enter  until  the  estate  of  tlie  other  is  deter- 
mined.    In  such  a  case  the  ordinary  mode  «)f  convey- 
ance is  alone  made  use  of ;  and  until  tli'»  passing  of  the 
Heal  Property  Act,  iHiu  (A),  if  a  f»'(tlTment  should  have 
been  employed,  there  would  have  b(»en  no  occasion  for 
a  deed  to  limit  or  mark  out  the  estates  of  those  who 
could  not  liavf  immediate  possession  (/).     'I'hf  Sfisin 
would  have  been  deliveri'd  to  tlu;  first  person  wiio  was 
to  have  possession  [tn)  ;  and  if  such  person  was  to  have 
lieen  only  a  tenant  for  a  term  of  years,  -^uch  seisin  would 
have  imme<liately  vested  in  the  prescriliiMl  owner  of  the 
lirst  estate  of  freelioM,  whose  bui'it'f  f  lie  t<>iuiiit  tor  years 
is  accounted  to  be.    Frnm  such  lirst  fieehoKltr,  on  the 
determination  of  his  estate,  the  seisin,  by  whatever 
lueans  vested  ii.  him,  will  devolve  on  t  he  )ther  grantees 
i>f  freehold    ^states  in  the  onler  in  which  their  estates 
are  limitei    to  come  into  possession.    So  long  as  a 
regular  order  is  thus  laid  down,  in  wliich  the  possession 
of  tlu^  'iUids  may  devolve,  it  matters  not  how  many 
kinds  of  i-statcsi  are  granted,  or  on  how  many  persons 
Exaiuplr.       the  suiue  estate  is  bestowed.     Thus,  a  grant  may  be 
made  at  once  to  tifty  different  people  separately  for 
their  Uves.    In  such  case  the  grantee  for  life  who  is 
>irst  to  have  tb«  possession  is  the  particular  tenant  to 
whom,  on  a  feoffment,  seisin  would  be  dehvered,  and  all 
the  rest  are  remaindermen  ;  whilst  the  reversion  in  fee 
snaple,  expectant  on  the  decease  of  them  all,  remains 
witii  the  grantor.     The  second  grantee  for  life  has  a 
remainder  expecUnt  on  the  decease  of  the  lirst,  and  will 
be  entitled  to  possession  on  the  determination  of  the 
estate  of  the  lirst,  either  by  his  decease,  or  in  case  of 

lOti,  im)  Litt.     s.      fK,  ,    2     l!|a.  k. 


ik)  Stat.  «  a,  !>   Vict 
s.  ;{.  ante,  p.  ITtT. 

/)  Litt.  M.  «U;  Co.  Lin.  I4:t,i 


(«t)  Litt. 
<'irtiim.  UiV. 
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\i\B  forfeiture,  ot  otiierwiso.  Tlio  third  grantee  iiiu.Ht 
wait  till  tho  estate  hcitli  of  the  first  ftnd  second  hLuII 
have  determined  ;  and  bo  of  tho  rest.  The  mode  in 
which  such  a  st»t  of  estates  would  be  marked  out  is  an 
follows  :— To  A.  for  his  life,  and  after  his  tlecense  to  B. 
for  bis  life,  and  after  his  decrase  fo  C.  for  bis  life,  and 
so  on.  This  juetliod  of  limitation  is  quit(!  sufficient  for 
tho  purpose,  although  it  by  no  mean.-;  expresses  all  (hat 
is  meant.  The  estates  of  I},  and  C.  and  the  rest  are 
intended  to  bo  as  immediately  and  effectually  vested  in 
them  as  the  estate  of  A. ;  so  that  if  A.  were  to  forfeit 
bis  estate,  B.  would  have  an  immediate  right  to  the 
jiosHession  ;  and  so  again  (.'.  would  have  a  right  to  enter, 
whonover  the  estates  both  of  A.  and  B.  might  determine. 
Hut  owing  to  tho  necessary  infirmity  of  language,  all 
this  cannot  be  expressed  in  (he  Umitations  of  every 
ordinary  deed.  The  words  "  and  after  his  decease  " 
are,  therefore,  considered  a  sutFicient  expression  of  an 
intention  to  confer  a  vested  remainder  after  an  estate 
for  life.  In  the  case  we  ha\o  selected  of  numerous 
estates,  every  one  given  only  for  the  hfe  of  each  grantee, 
it  is  manifest  that  very  many  of  tho  grantees  can  derive 
no  benefit ;  and  should  the  lirst  grantee  survive  all  the 
others,  and  not  forfeit  his  estate,  not  one  of  them  will 
take  anything.  Nevertheless  each  one  of  these  grantees 
has  an  estate  for  life  in  remainder  immediately  vested 
in  him ;  and  each  of  these  remainders  is  capable  of 
being  transferred,  both  at  law  and  in  equity,  by  a  deed 
of  grant,  in  the  same  manner  as  a  reversion.  In  the 
same  way,  a  grant  may  be  made  of  a  term  of  years  to 
one  person,  an  estate  for  life  to  another,  an  estate  in 
tail  to  a  third,  and  last  of  all  an  estate  in  fee  simple 
to  a  fourth ;  and  those  grantees  may  bo  entitled  to 
possession  in  any  prescribed  order,  except  as  to  the 
grantee  of  the  estate  in  fee  simple,  who  must  necessarily 
come  last ;  for  liiri  ostato,  if  uot  literally  intrniiinublo, 
yet  carries  with  it  an  interminable  power  of  alienation, 
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Definition  of    it  must  run 

a  vested 

remainder. 


which  would  keep  all  the  other  grantees  for  ever  out 
of  possession.  But  the  estate  tail  may  come  lirst  into 
possession,  then  the  estate  for  life,  and  then  the  term 
of  years  ;  or  the  order  may  be  reversed,  and  the  term 
of  years  come  first,  then  the  estate  for  life,  then  the 
estate  tail,  and  lastly  the  estate  in  fee  simple,  which, 
as  we  have  said,  must  wait  for  possession  till  all  the 
others  shall  havo  been  determined.  When  a  remainder 
comes  after  an  estate  tail  it  is  liable  to  be  barred  by 
the  tenant  in  tail,  as  we  have  already  seen.  This  risk 
But,  if  any  estate,  be  it  ever  so  small,  is 
always  ready,  from  its  commencement  to  its  end,  to 
come  into  possession  the  moment  the  prior  estates,  l)e 
ihoy  what  they  may,  happen  to  determine, — it  is  thon 
a  vested  remainder,  and  recognised  in  law  as  an  estate 
grantable  by  deed  (n).  It  would  be  an  estate  in  posses- 
sion, were  it  not  that  other  estates  have  a  prior  claim  ; 
and  their  priority  alone  postpones,  or  perhaps  may 
entirely  prevent  possession  being  taken  by  the  re- 
mainderman. The  gift  is  immediate ;  but  the  enjoy- 
ment nmst  necessarily  depend  on  the  determination 
of  the  estates  of  those  who  have  a  prior  right  to  tlio 
possession. 


One  person 
may  have 
more  than 
one  estate. 


In  all  the  cases  which  we  have  as  yet  considered, 
each  (if  the  remainders  has  belonged  to  a  different 
perHon.  No  one  person  has  had  more  than  one  estate. 
A.,  B.  and  C.  may  each  have  had  estates  for  hfe  ;  or  the 
one  nifiy  have  had  a  tena  of  j'oars,  the  other  an  estate 
for  life,  and  the  last  a  reiiiainder  in  tail  or  in  fee  simple. 
But  no  one  of  them  has  as  yet  huf'.  more  than  one 
estate.  It  is  possible,  however,  that  one  person 
may  have,  under  certain  circumstances,  more  than  one 
estate  in  the  same  land  at  the  same  time, — one  of  his 
estates  being  in  possession,  and  the  other  in  remainder. 

(n)  Fc.amc,  ('.  R.  216 ;  2  Prcst.      and  consider  Cardigan  v.  Ciirzon 
Abst.  113  ;  Co.  Litt.  265  a,n.  (2);      Hoioe,  1901,  2  Ch.  479. 
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or  perhaps  all  of  thorn  being  remainders.  The  limita- 
tion of  a  remainder  in  tail,  or  in  fee  simple  to  a  person 
who  has  ahready  an  estate  of  freehold,  as  for  Ufe,  is 
governed  by  a  rule  of  law,  known  by  the  name  of  the 
rule  in  Shelley's  case,— so  called  from  a  celebrated  case  Rule  in 
in  Lord  Coke's  time,  in  which  the  subject  was  much  **'"'*'*  '""'"■ 
discussed  (o),— although  the  rule  itself  is  of  very  ancient 
date  (p).  As  this  rule  is  generally  supposed  to  be 
highly  technical,  and  founded  on  principles  not  easily 
to  be  perceived,  it  may  bo  well  to  proceed  gradually 
in  the  attempt  to  explain  it. 


We  have  seen  that,  according  to  feudal  law,  the  Grantee  of  a 
mtee  of  an  hereditary  fief  was  consid 
(■ntitled  during  personal  onjoj-ment  onlv, 


grantee  of  an  hereditary  fief  was  considered  as  being  regankcf"-' 


that  is,  for  •a'tinK  ™'y 
his  life  ;  wliile  his  heir  was  regarded  as  having  been  h,t^^" 
endowed  with  a  substantial  interest  in  the  land.  And 
these  conceptions  seem  to  have  been  imported  into 
English  law  along  with  the  principle  of  tenure  (g).  In 
early  times  after  the  Conquest  therefore,  if  a  grant  of 
land  were  made  to  a  man  and  his  heirs,  his  heir,  on 
his  death,  became  entitled  ;  and  it  was  not  in  the  power 
of  the  ancestor  to  prevent  the  descent  of  his  estate 
accordingly.  He  could  not  sell  it  without  the  consent 
of  his  lord :  nnich  less  could  he  then  devise  it  by  his 
will.  The  ownership  of  an  estate  in  fee  simple  was 
then  but  little  inore  advantageous  than  the  possession 
of  a  life  interest  at  the  present  day.  The  powers  of 
alienation  belonging  to  such  ownership,  together  with 
the  habilities  to  which  it  is  subject,  have*  almost  all 
been  of  slow  and  gradual  growth,  as  has  already 
been  pointed  out  in  different  parts  of  the  preceding 
chapters  (r).  A  tenant  in  fee  simple  was,  accordingly, 
a  person  who  held  to  him  and  his  heirs  ;  that  is,  the 
land  was  given  to  him  to  hold  for  his  life,  and  to  his 

Rep.  94,      11.   (.);    38  Edw.   IH.   20 : 


1 


|: 


(o)  ahelley'n  cane,   1 
104. 

[p)  V.    15.    18   E.iw.    Jl.    577, 
trnimlated   7   Man.    &   tir.   941, 


11.    (.);    38  Edw.    111.   20;    40 
VAv,.  HI.  !». 

((/)  Ante,  p.  07. 

(r)  Ante,  pp.  06—75, 81, 271  ^q. 
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heirs,  to  hold  after  his  decease.    It  cannot,  therefore, 
be  wondered  at,  that  a  gift,  expressly  in  these  terms. 
To  A.  for  his  "  To  A.  for  his  life,  and  after  his  decease  to  his  heirs," 
hif  dwease  to  should  have  been  anciently  regarded  as  identical  with 
hi8  heirs.        „,  gjff;  to  A.  and  his  heirs,  that  is,  a  gift  in  fee  simple. 
Nor,  if  such  was  the  law  formerly,  can  it  be  matter  of 
surprise  that  the  same  rule  should  have  continued  to 
prevail  up  to  the  present  time.    Such  indeed  has  been 
the  case.    Notwithstanding  the  vast  power  of  aUenation 
now  possessed  by  a  tenant  in  fee  simple,  and  the  great 
liability  of  such  an  estate  to  involuntary  alienation  for 
the  purpose  of  satisfying  the  debts  of  the  present  tenant, 
1  he  same  rule  still  holds  ;  ar       grant  to  A.  for  his  hfo, 
and  after  his  decease  to  his  heirs,  will  now  convey  to 
him  an  estate  in  fee  simple,  with  all  its  incidents  ;  and 
in  the  same  manner  a  grant  to  A.  for  his  life,  and  after 
his  de",ease  to  the  heirs  of  his  body,  -will  now  convey  to 
him  an  estate  tail  as  effectually  as  a  grant  to  him  and 
the  heirs  of  his  body.    In  these  cases,  therefore,  as  well 
as  in  ordinary  hmitations  to  A.  and  his  heirs,  or  to  A. 
and  the  heirs  of  his  body,  the  words  heirs  and  heirs  of 
his  body  are  said  to  be  words  oj  limitation  ;   that  is, 
words  which  limii  or  mark  out  the  estate  to  be  taken 
by  the  grantee  (s).    At  the  present  day,  when  the  heir 
is  perhaps  the  last  person  likely  to  get  the  estate,  those 
words  of  hmitation  are  regarded  simply  as  formal  means 
of  conferring  powers  and  privileges  on  the  grantee — as 
mere  technicahties  and  nothing  more.    But,  in  ancient 
times,  these  same  words  of  hmitation  really  meant  what 
they  said,  and  gave  the  estate  tc  the  heirs,  or  the  heirs 
of  the  body  of  the  grantee,  after  his  decease,  according 
to  the  letter  of  the  gift.    The  circumstance,  that  a 
man's  estate  was  to  go  to  his  heir,  was  the  very  thing 
which,  afterwards,  enabled  him  to  convey  to  another  an 
estate  in  fee  simple  {t).    And  the  circumstance,  that  i( 


Words  of 
limitation. 


Perrin  v.  Blake.,  i  Burr.  2.57!l; 


rtnte,  p.  25-5. 
(<)  AiUe,  p.  70. 
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was  to  go  to  the  lieir  of  his  body,  was  that  which  alone 
enabled  him,  in  after  times,  to  bar  an  estate  tail  and 
dispose  of  the  lands  entailed  by  means  of  a  common 
recovery. 

Having    proceeded    thus    far,    we   have    already 
mastered  the  first  branch  of  the  rule  in  SJielUi/s  case,  Ruleia 
namely,  that  which  relates  to  estates  in  nossossion  SheUey'acm, 

Thia   nr,,.*-   ^t  tl 1      •       •       »      .  f         ^     ""•  as  to  estates 

iius  part  of  the  rule  is,  in  fact,  a  mere  enunciation  i"  possession. 
of  the  proposition  already  explained,  that  when  the 
ancestor,  by  any  gift  or  conveyance,  takes  an  estate 
for  hfe,  and  in  the  same  gift  or  conveyance,  an  estate 
is  immediately  hmited  to  his  heirs  in  fee  or  in  tail,  the 
words  "  to  his  heirs  "  are  words  of  limitation  of  the 
estate  of  the  ancestor.    Suppose,  however,   that  it  As  to  ostau^s 
should  anciently  have  been  wished  to  interpose  between  '"  "•""''"'''•^• 
the  enjoyment  of  the  lands  by  the  ancestor  and  the 
enjoyment  by  the  heir,  the  possession  of  some  other 
party  for  some  limited  estate,  as  for  his  own  hfe.     Thus, 
let  the  estate  have  been  given  to  A.  and  his  heirs,  but 
with  a  vested  estate  to  B.  for  his  own  life,  to  take  effect 
in  possession  next  after  the  decease  of  A.— thus  suspend- 
ing the  enjoyment  of  the  lands  by  the  heir  of  A.,  until 
after  the  determination  of  the  Ufe  estate  of  B,    In  such 
a  case  it  is  evident  that  B.  would  have  had  a  vested 
estate  for  his  life,  in  remainder,   expectant  on  the 
decease  of  A.  ;  and  the  manner  in  which  such  remainder 
would  have  been  hmited,  would,  as  we  have  seen  (u), 
have  been  to  A.  for  his  hfe,  and  after  his  decease  to  B. 
for  his  life.      The  only  question  then  remaining  would 
be  as  to  the  mode  of  expressing  tlu*  rest  of  his  inten- 
tion,— namely,  that,  subject  to  B.'s  life  estate,  A.  should 
have  an  estate  in  fee  simple.     To  (his  case  the  same 
reasoning  applies,  as  we  have  already  made  use  of  in 
the  case  of  an  estate  to  A.  for  his  life,  and  after  his 
decease  to  his  heirs.     For  an  estate  in  fee  simple  is  an 


1  j,  j 


W.U.I'. 


(«)  Ant*,  p.  34!». 
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ostate,  by  its  very  tenna,  to  a  man  and  his  heirs.  But, 
in  the  present  case,  A.  would  have  already  had  his  estate 
given  him  by  the  first  limitation  to  himself  for  his  life  ; 
nothing,  therefore,  would  remain  but  to  give  the  estate 
to  his  heirs,  in  order  to  complete  the  fee  simple.  The 
last  remainder  would,  therefore,  be  to  the  heirs  of  A. ; 
and  the  limitations  would  run  thus :  "  To  A.  for  his 
life,  and  after  his  decease  to  B.  for  his  hfe,  and  after 
his  decease  to  the  heirs  of  A."  The  heir,  in  this  case, 
would  not  have  taken  any  estate  independently  of  his 
ancestor,  any  more  than  in  the  common  limitation  to 
A.  and  his  heirs:  l\e  heir  would  have  claimed  the 
estate  only  by  its  descent  from  his  ancestor,  who  had 
previously  enjoyed  it  during  his  life ;  and  the  inter- 
iwsition  of  thi^  estate  of  B.  woul!  have  merely  postpniitMl 
that  enjoyment  by  the  heir,  which  would  otherwise 
have  been  immediate.  But  we  have  seen  that  the  very 
circumstance  of  a  man's  having  an  estate  which  is  to 
go  to  his  heir  will  now  give  him  a  power  of  alienation 
either  by  '  >l  or  will,  and  enable  him  altogether  to 
defeat  his  :'s  expectations.  And,  in  a  case  Uke  the 
present,  the  same  privilege  will  now  be  enjoyed  by  A.  ; 
for,  whilst  he  cannot  by  any  means  defeat  the  vested 
remainder  belonging  to  B.  for  his  Hfe,  he  may,  subject 
to  B.'s  life  interest,  dispose  of  the  whole  fee  simple  at 
his  own  discretion.  A.  therefore  will  now  have  in  these 
lands,  so  long  as  B.  Uves,  two  estates,  one  in  possession 
and  the  other  in  remainder.  In  possession  A.  has. 
with  regard  to  B.,  an  estate  only  for  his  own  life.  In 
remainder,  expectant  on  the  decease  of  B.,  he  has,  in 
consequence  of  his  life  interest  being  followed  by  a 
limitation  to  his  heirs,  a  complete  estate  in  fee  simple. 
The  right  of  B.  to  the  possession,  after  A.'s  decease, 
is  the  only  thing  which  keeps  the  estate  apart,  and 
divides  it,  as  it  were,  in  two.  If,  therefore,  B.  should 
dii'  during  A.'s  life,  A.  will  be  tenant  for  his  own  lif(> 
witli  an  imniediale  remainder  to  his  heirs;    in  other 
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words,  he  will  bo  tenant  to  himself  and  his  heirs,  and 
will  enjoy,  without  any  interruption,  all  the  privileges 
belonging  to  a  tenant  in  fee  simple. 

By  a  parity  of  reasoning  a  similar  result  would  Remaimler !» 
follow,  if  the  remainder  were  to  the  heirs  of  the  body  the  £""* 
of  A.,  or  for  an  estate  in  tail,  instead  of  an  estate  in 
fee  simple.  The  limitation  to  the  heirs  of  the  body  of 
A,  would  coalesce,  as  it  is  said,  with  his  life  estate,  and 
give  him  an  estate  tail  in  remainder,  expectant  on  the 
decease  of  B. ;  and  if  B.  were  to  die  during  his  hfe- 
time,  A.  would  become  a  complete  tenant  in  tail  in 
possession. 

Tlie  oxamplo  wo  have  chosen,  of  an  intermediate  Any  numiKr 
osfate  to  B.  for  life,  is  founded  on  a  principle  evidently  h!,rnK!liV'"'' 
applicable  to  any  niuiil)er  of  intermediate  estates,  inter- 
posed between  the  enjoyment  of  the  ancestor  and  that 
of  his  heir.     Nor  is  it  at  all  necessary  that  all  these 
estates  should  be  for  Hfe  only  ;  for  some  of  them  may 
be  larger  estates,  as  estates  in  tail.    For  instance,  iniiTmi.liato 
suppose  lands  given  to  A.  for  his  life,  and  after  his  "'"'**"  '"''• 
decease  to  B.  and  the  heirs  of  his  body,  and  in  default 
of  such  issue  (which  is  the  method  of  expressing  a 
remainder  after  an  estate  tail),  to  the  heirs  of  A.     In 
this  case  A.  will  have  an  estate  for  life  in  possession, 
with  an  estate  in  fee  simple  in  remainder,  expectant  on 
the  determination  of  B.'s  estate  tail.     An  important  Kxampl.-. 
case  of  this  kind  arose  in  the  rei-^n  of  Edward  III.  (j). 
Lauds  were  <;[ven  to  one  John  do  iSutton  for  his  life, 
fliH  remainder,  after  his  decease,  to  John  his  son,  and 
Eline,  the  wife  of  John  the  son,  and  the  heirs  of  their 
l)odie3  ;  and  in  default  of  such  issue,  to  tlie  light  heirs 
of  John  the  father.     John  the  father  died  first  ;  then, 
John  and  Eline  entered  into  possession.     John  the  son 
then  died,  and  afterwards  Eline  his  wife,  without  leaving 

{x)  Provmt  of  Bewrhi/s  case,  Y.  R.  40  Eilw.  III.  <).    See  1  Prest. 
instates,  304. 
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any  heir  of  her  body.  B.,  another  son,  and  heir  at  law 
of  John  de  Sutton,  the  father,  then  entered.  And  it 
was  decided  by  all  the  Justices  thai  ho  was  liable  to  pay 
a  relief  (y)  to  the  chief  lord  of  the  fee,  on  account  of  the 
descent  of  the  lands  to  himself  from  John  the  father. 
Thorpe,  who  seems  to  have  been  a  judge,  thus  ox- 
plained  the  reason  of  the  decision : — "  Yon  are  in  as 
heir  to  your  father,  and  your  brother  [father  ?]  had  the 
freehold  before ;  at  which  time,  if  John  his  son  and 
Eline  had  died  [without  issue]  in  his  lifetime,  he  would 
have  been  tenant  in  fee  simple." 


Where  the  The  same  principles  will  apply  where  the  first  ostalo 

Ircsutotofl.  is  an  o.stiite  in  tail,  instead  of  an  estate  for  life.  Thus, 
suppose  lands  to  be  given  to  A.  and  the  heirs  male  of 
his  body  begotten,  and  in  default  of  such  issue,  to  the 
heirs  female  of  his  body  begotten  {z).  Here,  in  default 
of  male  heirs  of  the  body  of  A.,  the  heirs  female  will 
inherit  from  their  ancestor  the  estate  in  tail  female, 
which  by  the  gift  had  vested  in  him.  There  is  no  need 
to  repeat  the  estate  which  the  ancestor  enjoys  for  his 
life,  and  to  limit  the  lands,  in  default  of  heirs  male,  to 
him  and  to  the  heirs  female  of  his  body  begotten.  This 
part  of  his  estate  in  tail  female  has  been  akeady  given 
to  him  in  limiting  the  estate  in  tail  male.  The  heirs 
female,  being  mentioned  in  the  gift,  will  be  supposed  to 
take  the  lands  as  heirs,  that  is,  by  descent  from  their 
ancestor,  in  whom  an  estate  in  tail  female  must  conse- 
quently be  vested  in  his  lifetime.  For  the  same  rule, 
founded  on  the  same  principle,  will  apply  in  every 
instance ;  and  this  rule  is  no  other  than  the  rule  in 
Rule  in  Shelley's  case,  which  lays  it  down  for  law,  that  when 

siKUfyU  COM.  the  ancestor,  by  any  gift  or  conveyance,  takes  an  estate 
of  freehold,  and,  in  the  same  gift  or  conveyance,  an 
estate  is  Umited,  either  mediately  or  immediately,  to  his 
heirs  in  fee  or  in  tail,  the  words  "  the  heirs  "  are  woi (is 


(;/)  Ante,  p.  47. 


(z)  Lift.  8.  719 ;  Co.  Litt.  370  li. 
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of  limitation  of  tho  eatato  of  tho  ancestor.  Tho  heir, 
if  ho  should  take  any  interest,  must  take  as  heir  by 
descent  from  his  ancestor ;  for  he  is  not  constituted, 
by  the  words  of  the  gift  or  conveyance,  a  purchaser  of 
any  separate  and  independent  estate  for  himself. 

The  rule,  it  will  be  observed,  requires  that  an  estate  Auccstoruecd 
of  freehold  merely  should  be  taken  by  the  ancestor,  ""*  M"  "^ 

J        ,  .,  ,        ,         *'  '  estate  for  tho 

and  not  necessarily  an  estate  for  the  whole  of  his  own  whole  of  his 

Ufe  or  in  tail.    In  the  examples  wo  have  given,  the  ''^''" 

ancestor  has  had  an  estate  at  least  for  his  own  Ufo, 

and  the  enjoyment  of  the  lands  by  other  parties  has 

postponed   the   enjoyment    by   his   heirs.    But   tho 

ancestor  himself,  as  well  as  his  heirs,  may  bo  deprived 

of  possession  for  a  time ;    and  yet  an  estate  in  fee 

simple  or  fee  tail  may  bo  effectually  vested  in  tho 

ancestor,  subject  to  such  deprivation.    For  instance, 

suppose  lands  to  be  given  to  A.,  a  widow,  during  her 

Ute,  provided  she  continue  a  widow  and  unmarried, 

and  after  her  marriage,  to  B.  and  liis  heirs  durin;,'  her 

life,  and  after  her  decease,  to  her  heirs.    Here,  A.  has 

an  estate  in  fee  simple,  subject  to  the  remainder  to  B. 

for  her  life,  expectant  on  the  event  of  hf  /  marrying 

again  (o).    For  to  apply  to  this  case  the  same  leason- 

ing  as  to  the  former  ones,  A.  has  still  an  estate  to  hei 

and  to  her  heirs.    She  has  tho  freehold  or  feudal 

possession,  and,  after  her  decease,  her  heirs  are  to  have 

the  same.    It  matters  not  to  them  that  a  stranger  may 

take  it  for  a  while.     The  terms  of  the  gift  declare  that 

what  was  once  enjoyed  by  the  ancestor  shall  afterwards 

be  enjoyed  by  the  heirs  of  such  ancestor.    These  very 

terms  then  make  an  estate  in  fee  simple,  with  all  its 

incidental  powers  of  alienation,  controlled  only  by  the 

rights  of  B.  in  respect  of  the  estate  conferred  on  him 

by  the  same  gift. 

But  if  the  ancestor  should  take  no  estate  of  freehold 

(a)  Curtia  v.  Price,  12  Ves.  8"J. 


858 


OK   INl'OlU'OUEAI.   UKKEUITAMKNTH. 


freehuld. 


Wliorc  the  under  tho  gift,  but  tho  land  should  bo  gmntud  only  lo 
nl.  pTutc  oi**  ^8  heirs,  a  very  different  effect  would  bo  produced.  In 
such  a  case  a  most  material  part  of  tho  dotinition  of  an 
estate  in  fee  simple  would  be  wanting.  For  an  estate 
in  foe  simple  is  an  estate  given  to  a  man  and  his  heirs, 
and  not  merely  to  the  heirs  of  a  man.  The  ancestor, 
to  whose  heirs  the  lands  were  grunted,  would  accord- 
ingly take  no  estate  or  interest  by  reason  of  the  gift 
to  his  heirs.  But  tho  gift,  if  it  should  over  take  effect, 
would  be  a  future  contingent  estate  for  the  person 
who,  at  tho  ancestor's  decease,  should  answer  tho 
description  of  heir  to  his  freehold  estates.  Tho  gift 
would  accordingly  fall  within  tho  class  of  future 
estates,  of  which  an  explanation  is  endeavoured  to  be 
given  in  the  next  chapter  [b). 


Di'Volutioiiou 
(ipath  of 
n- version  or 
reiiiaiiiilcr 
ill  fci'. 


A  reversion  or  vested  remainder  in  fee  simple  is 
alienable,  during  tho  continuance  of  the  particular 
estate,  not  only  by  deed  of  grant  (c),  but  also  by 
will  (d) ;  and  if  the  reversioner  or  remainderman  or 
his  heir  should  die  intestate,  the  reversion  or  remainder 
would  descend  to  the  heir  of  the  last  purchaser  (e)  in 
the  same  manner  as  an  estate  in  fee  simple  in  posses- 
sion (/).  On  the  death  after  the  year  1897  of  a 
reversioner  or  remainderman  entitled  in  fee  simple, 
his  estate  vests,  notwithstanding  any  testamentary 
disposition,    in    his    executors   or   administrator   in 

(6)  The  most  concise  account 
of  the  rule  in  Shelky'a  case, 
together  with  the  principal  clis- 
tinctious  which  it  involves,  is 
that  given  by  Mr.  Watkins  in  his 
Elssay  on  the  Law  of  Descents, 
up.  154  »q.  (194,  4th  ed.).  It 
has  been  held  that  a  limitation 
by  deed  to  the  use  of  A.  for  life, 
nnd  after  A.'s  death,  to  the  use 
of  the  heir  ut  law  (in  the  singular) 
of  A.,  does  not  confer  on  A.  an 
estate  in  fee  simple,  but  ^jivcs 
to  A.  a  life  fstatf  ulily  with  :i 
contingent  reuiuiiuler  to  the 
person  who  shall   be  A.'s    heir, 


for  his  life  ;   lie  Davison's  Settle- 
ment, 1913,  2  Ch.  498. 

(c)  Ante,  pp.  31,  32,  145,  151, 
335,  339,  349. 

(d)  ATUe,  p.  247 ;  1  Jarm. 
Wills,  05  sq.,  955.  6th  ed. 

(e)  In  the  case  of  a  remainder, 
the  original  grantee  in  remainder 
is  of  course  the  purchaser ;  see 
ante,  pp.  228—230,  346. 

(/)  Ante,  pp.  220—245.  As 
to  the  (lescent  of  a  reversion  of 
remainder  in  fee  before  the  In- 
heritance Act,  1833,  sec  Willianisi 
on  Seisin,  67  sq. 
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trust,  subject  to  tho  payment  of  hU  debts  (</)  ami 
testamentary  or  administration  expenses,  for  the  hoir 
or  devisee,  as  in  the  ease  of  a  fee  simple  in  posses- 
sion {h).  As  we  have  seen  (i),  an  estate  tail  in  remainder  E-ituUs  tail 
cannot,  as  a  rule,  be  barred  without  the  consent  of  the  ' 
protector  of  the  settlement ;  it  is  not  devisable,  and 
it  descends  in  the  same  manner  as  an  estate  tail  in 
possession  {k). 


.  in  remaiiKler. 


(0)  A  reveraion  or  remainde* 
in  fee  was  made  aMeU  for  pay- 
ment of  the  deceased  owner's 
debts  by  stat.  3  &  4  Will.  IV. 
c.  104,  equally  with  his  fee 
Himple    estates    in    possession ; 


anU,  p.  286;  pott.  Part  II., 
Ch.  iv. 

(A)  Ante,  pp.  29,  57,  7/5,  SO,  S7, 
liO,  133,  130,  187,  lUl,  20!»,  Sil, 
220,261,204,324. 

(i)  Ante,  pp.  103—105. 


(*)  Ante,  pp.  107,  110,  227.     Under  the  Finance  Act,  1910, a  duty,  Ruvcision 
called  reversion  duty,  is  charged  on  the  value  of  the  bemefit  accruing  duty, 
to  the  lessor  Inr  reason  of  the  determination  of  any  lease  or  under- 
lease, whether  for  years  or  life  or  lives,  of  land  ;  except  in  the  following 
cases : — 

(1)  Where  in  the  case  of  a  reversion  to  a  lcane  purchased  before 
tho  30th  April,  1909,  the  lease  on  which  the  reversion  is  expectant 
determines  within  forty  years  of  the  date  of  the  purchase  ;  provided 
that  this  exemption  does  not  apply  where  tho  lease  is  determined 
within  forty  years  by  agreement  between  the  lessor  and  tho  lessee, 
whether  express  or  implied,  not  contained  in  tho  lease  itself,  unless 
tho  lease  would,  apart  from  any  such  agreement,  have  determined 
within  that  period. 

(2)  Where  the  land  is  at  the  time  of  the  determination  of  tho 
lease  agricultural  land. 

(3)  Where  tho  original  term  of  the  lease  did  not  exceed  twenty -one 
years. 

(4)  Where  the  interest  of  the  lessor  expectant  on  tho  determina- 
tion of  the  lease  is  a  leasehold  interest  which  does  not  exceed  that 
number  of  years. 

(6)  Where  the  lease  is  determined  in  pursuance  of  an  agreement 
between  the  lessor  and  the  lessee  for  tho  acquisition  by  the  lessee 
of  the  lessor's  interest,  and  the  lease  has  at  tho  time  of  its  determina- 
tion at  least  fifty  years  to  run,  and  the  total  value  of  the  land  does 
not  exceed  £500. 

Reversion  duty  is  a  Crown  debt  payable  by  the  person  in  whuui 
the  lessor's  interest  was  vested  immediately  liefore  the  expiration  of 
the  term,  or  if  tho  lease  has  determined  (as  by  surrender  or  merger) 
before  that  time,  immediately  before  the  transaction  or  event  in 
consequence  of  which  the  lease  has  determined.  But  it  does  not 
appear  that  the  duty  is  made  a  charge  on  the  estate  in  reversion, 
whereof  tho  falling  into  possession  gives  rise  to  the  claim  for  the 
duty.  See  stats.  10  Edw.  VII.  c.  8,  ss.  13— l.'J.  41  ;  1  Geo.  V.  c.  2, 
8.  3;  Inland  Revenue  C'ominiasionera  v.  FilzWilliam,  i!tl3.  2  K.  U. 
593  ;  Inland  Revenue.  Commissioners  v.  Amjlesfij,  1913,  3  K.  U.  (12  ; 
Iwiind  JliVinHt  CtrmmissiuncTS  v.  (Jribblr,  ih.  2i2  ;  Aslcpiwi/  and  liuir 
Educational  Foundation  Governors  v.  Inland  Rivenue  Commissioners, 
ib.  570. 
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CHAPTEIi  II. 


OF  A  CONTINGENT  HKMAINUEK. 

HiTHEKTO  we  htive  observed  a  very  extensive  power 
of  alienation  possessed  by  a  tenant  in  fee  simple.  Ho 
might  make  an  inmiediate  grant,  not  of  one  estate 
merely,  or  two,  but  of  as  many  as  he  might  please, 
provided  he  ascertained  the  order  in  which  his  grantees 
were  to  take  possession  (o).  This  power  of  alienation, 
it  will  be  observed,  might  in  some  degree  render  less 
easy  the  alienation  of  the  land  at  a  future  time ;  for 
it  is  plain  that  no  sale  could  be  made  of  an  unin- 
cumbered estate  in  fee  simple  in  the  lands,  unless 
every  owner  of  each  of  these  estates  would  concur  in 
the  sale,  and  convey  his  individual  interest,  whether 
he  were  the  particular  tenant,  or  the  owner  of  any 
one  of  the  estates  in  remainder  {b).  But  if  all  these 
owners  were  to  concur,  a  vaUd  conveyance  of  an  estate 
VcsUd  ru-  in  fee  simple  could  at  any  time  be  made.  The  exercise 
notrenckr the  ^^  ***®  power  of  alienation  in  the  creation  of  vested 
land  i.mlirn-  romainders,  did  not,  therefore,  withdraw  the  land  for 
a  moment  from  that  constant  liability  to  complete 
iilionation,  which  it  has  beun  the  sound  policy  of 
modern  law  as  luiicli  us  possible!  to  encourage. 

Uut,  great  as  is  the  power  thus  possessed,  the  law 
has  granted  to  a  tenant  in  fee  simple,  and  to  every 
other  owner  to  the  extent  of  liis  estate,  a  greater  power 
still.  Tor,  it  enables  him,  under  certain  restrictions, 
to  grant  estates  to  commence  in  interest,  and  not  in 
possession  merely,  at  a  future  time.    So  that  during 

(tt)  Ante,  pp.  348—351.  (ft)  Sco  ante,  p.  119. 


abh 


Future 
ustatcs. 
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tlio  period  wliich  may  olupso  boforo  tho  cojiiuioucomout 
uf  Huch  ostutes,  tho  land  may  be  withdrawn  from  itH 
former  liability  to  coiaploto  aUenation,  and  b«  tied  up 
for  the  benefit  of  those  who  may  become  the  owners 
of  such  future  estates.  The  power  of  alienation  is 
thus  allowed  to  be  exercised  in  some  degree  to  its  own 
deatruction.  For,  till  such  future  estates  come  into 
existence,  they  may  have  no  owners  to  convey  them. 
Of  these  future  estates  there  are  two  kinds,  a  con- Two  kindi. 
tingent  remainder,  and  an  executory  interest.  Tho 
former  is  allowed  to  be  created  by  any  mode  of  con- 
veyance. The  latter  can  arise  only  by  tho  instru- 
mentahty  of  a  will,  or  of  a  use  executed,  or  made  into 
an  estate  by  the  Statute  of  Uses.  The  nature  of  an 
executory  interest  will  bo  oxpla:nf  1  in  the  next 
chapter.  The  pieseut  will  be  dovotjti  to  contingent 
remainders  (c). 

The  simpUcity  of  tho  common  law  allowed  of  tho  (•..ntiiia.iii 
creation  of  no  other  estates  than  particular  oslates,  J^"^'''"''" 
followed  by  tho  vested  remainders,  which  have  already  »nticiitiy 
occupied  our  attention.    A  contingent  remainder— a'  *^''"''' 
remainder  not  vested,  and  which  never  might  vest — 
was  long  regarded  as  illegal.    Down  to  the  reign  of 
Henry  VI.  not  one  instance  is  to  bo  found  of  a  con- 
tingent  remainder   being  held   valid  (ti).    Tho  early 
authorities  on  the  contrary  are  rather  opposed  to  sucli 
a  conclusion  (<).    And,  at  a  lator  p(>rio(l,  the  autlioiKy 

(c)  Cuiitingi'iitremaiiidt'niweTe 
abolished  bv  stnt.  7  4,  8  Vict. 
I'.  7B,  8.  8,  but  were  revived  by 
Stat.  «  &  9  Vict.  c.  106,  8.  1, 
l)y  which  the  former  Act,  so  far 
118  it  abolished  coiitiugeiit  ri- 
luoindera,  was  repealed  as  from 
the  time  of  its  taking  etfitt. 

(d)  The  reader  should  be 
informed  that  this  assertion  is 
grounded  only  on  the  author's 
researches.  Formerly  tho  general 
opinion  appears  to  have  been  in 
favour  of  the  antiquity  of  con- 


tingent reniivindcrs.  .See  Third 
Keport  of  Ueal  Proiierty  Coni- 
missiunerx,  p.  23  ;  1  Stcph.  Com. 
015,  n.  (c),  8th  ed.  And  an 
attempt  to  create  a  contingent 
i-cmainder  appears  in  an  un- 
dated deed  in  Mad.  Form.  An};!., 
No.  .535,  p.  305.  .Sec,  toe. 
Bract,  fo.  13  a  ;  FleU,  fo.  17!» ; 
Brittuu  (ed.  Michols),  i.  231  nnd 
n.  (fc).  and  Introd.  Ix.—  Ixiii. 

(c)' V.  U.  11  Ikii.  IV.  74,  pi. 
14  ;  in  whicli  case  a  ivniainijcr 
to  tho  right  heirs  of  a  man  who 


'.\{\'2 
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<»f  Littloton  id  oxpre«w  (/ ),  thut  overy  roimuiiUwr,  wLicli 

bugiunetb  by  a  deed,  must  bo  in  hiiu  tu  wbum  it  is 

limited,  before  bvery  of  Boiun  ia  made  to  him  who  is 

to  h»'VO  the  immodiato  freehohi.     It  appears,  howevor, 

to  have  beeu  adjudged,  iu  the  reigii  of  Hmiry  VI.,  that 

if  huid  bo  given  to  a  man  for  his  life,  with  remainder 

to  the  right  heirs  of  another  who  i«  living,  and  who 

afterwards  dies,  and  then  the  tenant  for  Ufo  dies,  the 

heir  of  the  stranger  shall  have  this  land ;   and  y^t  it 

was  said  that,  at  the  time  of  the  grunt,  the  remainder 

was  in  a  manner  void  (p).     This  decision  ultimately 

Uili  to  A.  for  prevailed.    And  the  same  case  is  accordingly  put  by 

ilmindcr  Z'    ^«rki«w.  who  lays  it  down,  that  if  land  be  leased  to 

*^"j'^«'»"»"»  A.  for  life,  the  remainder  to  the  right  heirs  of  J.  S. 

who  is  alive  at  the  time  of  the  lease,  this  remainder  is 

good,  because  there  is  one  named  in  the  lease  (namely, 


tnu  dead  before  the  rtinainder  toaa 
limited,  wan  hald  to  vest  by  pur- 
•  liaoe  in  tho  penton  who  wan  heir. 
Kut  it  was  Hid  by  Hankoy,  J., 
that  if  a  sift  wcro  made  to  ono 
for  hia  life,  with  remainder  to 
tho  right  heirs  of  a  man  who  weu 
living,  the  remainder  would  be 
void,  because  the  fee  ought  to 
pass  immediately  to  him  to 
whom  it  was  limited.  Note,  also, 
that  in  MaitdeviUe't  case  (Co. 
litt.  26  b),  which  is  an  ancient 
case  of  the  heir  of  the  body 
taking  by  purchase,  the  ancestor 
was  dead  at  the  time  of  the  gift. 
'l"he  cases  of  rents  are  not 
apposite,  as  a  diven»ity  was 
long  taken  between  a  grant  of  a 
rent  and  a  conveyance  of  the 
freehold.  ITie  decision  in  H. 
7  Hen.  IV.  0  b,  pi.  2.  cited  in 
Archer's  case  (1  Rep.  m  b),  was 
on  a  case  of  u  rent-charge.  The 
authority  of  P.  11  Rich.  II.  Fit/.. 
Abr.  tit.  Detinue.  40,  Hliiili  is 
cited  in  Archer's  cane  (1  Reji. 
ti"  a),  and  in  Chudldijh'ti  cast 
(1  Rc|).  135  1)),  as  well  ax  in  the 
margin  of  Co.  Litt.  378  a,  is 
iiieivly  a  statement  by  t)ic  judj^i; 
of  tho  opinion  of  the  euunsel 
against  whom  the  decision  was 


made.  It  runs  as  follows : — 
"  Cherton  to  Bykhil— You  think 
{vous  i{uides)  that  inasmuch  as 
A.  8.  was  living  at  the  time  of 
the  remainder  beina  limited,  that 
if  he  was  dead  at  the  time  of  the 
remainder  falling  in,  and  had  ti 
right  heir  at  the  time  of  tho 
remainder  falling  in,  that  the  re- 
mainder would  be  good  enough  ? 
Rykhil— Yes.  Sir.— And  after- 
wards in  Trinity  Term,  judg- 
ment was  ^ven  in  favour  of  Wa<l 
[the  opposite  counsel]  :  quod  nota 
bene. 

It  is  curious  that  so  mucti 
pains  should  have  been  taken  by 
modem  lawyers  to  explain  the 
reasons  why  a  remainder  to  the 
heirs  of  a  person  who  takes  a 
prior  estate  of  freehold,  should 
not  have  been  held  to  be  a  ci>n- 
tin^nt  remainder  (see  Feanie, 
V.  R.  83  aq.),  when  the  construc- 
tion adopted  (subsequently  called 
the  rule  in  iShtUry's  case)  whs 
deciiled  on  before  contingeis 
remainders  were  allowed. 

(/)  List.  8.  721  ;    .>ee  r.iso  '.<■ 
27  Hen.  VIII.  24  a,  pi.  2 

(i/i  Will-  iiiMik,  !t  flen.  \  I. 
24  a;  H.  32  Hen.  VI.  r'itz.  Al.r. 
tit.  Feoffment)?  and  Fait.s,  W). 
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A.  Iho  Ii»!joo  for  life),  .^ii<>  may  (ak.>  iniriicilmtcU-  in 
IIk>  beginniiif,'  (.f  tin.  1ms,.  (/i).  This  uppeais  to  |"ia\.' 
l)cK>n  tin.  lirst  iiiHluncu  in  which  a  contingunt  romuiuilor 
was  allowed.  In  this  case  J.  S.  tukoa  no  estate  at 
all  ;  A.  has  u  lift,  interest  ;  and,  ho  lonj,'  as  J.  S.  is 
living,',  (h..  rouiaindor  in  fi-c  does  not  vest  in  any  person 
under  I  he  j,'ift,  ;  for  the  maxim  is  nemo  rst  lucres  inccniix, 
and  .1.  S.  being  aUvo,  tlu.r<»  is  no  such  person  UvinK  as 
his  heir.  Hero,  accordingly,  is  u  futur(>  estate  which 
will  have  no  existence  until  the  decease  of  J.  S. ;  if, 
however,  .T.  S.  should  die  in  the  lifetime  of  A.,  and  if 
he  should  leave  an  heir,  such  heir  will  tlu-n  aciuirt.  a 
vested  remainder  in  fee  simple,  expectant  on  A.'s  life 
interest.  But,  until  these  continj^encies  happen  or 
fail,  the  hmitation  to  the  right  heirs  of  J.  8.  confers 
no  present  estate  on  any  oiu',  "  ut  merely  gives  rise 
to  the  prospect  of  a  future  estate,  and  t-reates  an 
interest  of  that  kind  which  is  known  as  a  conliHi/cnt 
remainder  (t). 


:((;:! 


When  contingent  remainders  began  to  be  allowed, 
a  (juostion  arose,  which  is  yet  scarcely  settled,  what 
becomes  of  the  inheritance,  in  such  a  case  as  this, 


Wltal  U: 

^  I'uiaeii  of  llic 
'  iuhpritaiu'c 
,  until  tliu 

during  the  hfe  of  J.  y,  ?  A.,  the  tenant  for  hfe,  has  but  hajji^,""' "^ 
a  life  interest ;  J.  S.  has  nothing,  and  his  heir  is  not 
yet  in  existence.  The  ancient  doctrine,  that  the 
remainder  must  vest  ut  once  or  not  at  all,  had  been 
broken  in  upon  ;  but  the  judges  could  not  iv  'e  up 
their  minds  also  to  infringe  on  the  correspondi.  g  rule 

who  whall  have  died  after  that 
day,  the  land  will  descend,  on 
the  decease  of  the  heir  intestate, 
not  to  Am  heir,  but  to  thi-  next 


(A)  Perk,  s.  r,-2. 

(»')  3  Rep.  20  11,  in  Uoraslou's 
r<M:  ♦The  gift  to  the  heirs  of 
J.  S.  ban  been  determined  to  bo 
xufficieut  to  confer  „•!  cstuto  ia 
fee  simple  ou  the  inison  who 
may  bo  his  heir,  without  anv 
additional  limitation  to  the  luini 
of  8uch  heir;  2  Jarni.  Wills, 
ir>5;j,  6th  e<l. ;  ( f.  anie.  p.  358. 
II-  (6).  If,  however,  the  gift  in- 
niade  after  the  3lHt  of  IXrember, 
1833,  or  by  the  will  of  a  testator 


heir  of  J.  >S.,  in  the  Nuniu  manner 
a.s  if  J.  S.  Imd  lieen  lirst  entitled 
to  the  estate  ;  htat.  3  &  4  Will. 
I\'.  e.  IWJ,  ^..  4.  If  the  heirs 
tiikiii;;  as  purchasers  under  such 
u  sift  be  femido,  th^y  t«ky  lis 
jojut  tenants,  and  not  as  in- 
(lareeners ;  (ttrea  v.  Uibbons, 
l'J02,  1  Ch.  (i3(i ;  see  o»U«,  p.  201. 


♦A  gift  to  tl;o 
heirs  of  a  nun 
confers  a  fee 
simple  on  hi. 
heir. 
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Ill  l>urd 
(/uke's  time 
contingent 
remainders 
were  well 
establiHhc-d. 
The  doctrine 
nuw  settled. 


Mr.  Ki'anie'8 
treatiae. 


lliat  the  fee  simple  must,  on  every  feoifmont  wliicli 
confers  an  estate  in  fee,  at  once  depart  out  of  the 
feoffor.  They,  therefore,  sagely  reconciled  the  ruli; 
which  they  left  standing  to  the  contingent  remainders 
which  they  had  determined  to  introduce,  by  affirming 
that,  during  the  contingency,  the  inheritance  was 
either  in  abeyance,  or  in  gremio  legis  or  else  in 
nubibus  (fc).  Modern  lawyers,  however,  venture  to 
assert  that  what  the  grantor  has  not  disposed  of  must 
remain  in  him,  and  cannot  pass  from  him  until  there 
exists  some  grantee  to  receive  it  {I).  And  when  the 
gift  is  by  way  of  use  under  the  Statute  of  Uses,  there 
is  no  doubt  that,  until  the  contingency  occurs,  tho  use, 
and  with  it  the  inheritance,  result  to  the  grantor.  3o, 
in  tho  case  of  a  will,  the  inhc  mce,  until  the  con- 
tingency happens,  descends  to  tho  lu'ir  of  tho  testator, 
unless  disposed  of  by  a  residuary  or  specific  d  vise  (m). 

But  whatever  difficulties  may  have  upset  tho 
departure  from  ancient  rules,  the  necessities  of  society 
required  that  future  estates,  to  vest  in  unborn  or  un- 
ascertained persons,  should  under  certain  circumstances 
be  allowed.  And,  in  the  time  of  Lord  Coke,  the 
vahdity  of  a  gift  in  remainder,  to  become  vested  on  some 
future  contingency,  was  well  established.  Since  his 
day  the  doctrine  of  contingent  remainders  has  gradually 
become  settled ;  so  that,  notwithstanding  the  uncer- 
tainty still  remaining  with  regard  to  one  or  two  points, 
the  whole  system  now  presents  a  beautiful  specimen 
of  an  endless  varioty  of  complex  cases,  all  reducible  to 
a  few  plain  and  sin;ple  principles.  To  this  desirable 
end  the  niastt-rly  treatise  of  Mr.  I'Varne  on  this  sub- 
ject (n)  has  mainly  coutributud. 


(k)  ('.).  LItt.  342  b  ;  1  v.  Wms. 
515,  016  ;  Bac.  Abr.  Remainder 
mid  Reversion  (c). 

(/)  Feamc,  C.  U.  361.  See, 
however,  2  l»rc8t.  Abst.  100— 
l'>7,  where-  the  old  opinion  is 
uiaiiitaiucd. 


(m)  Feanie,  C.  R.  351  ;  Eyn- 
ton.  V.  Mastty,  3  C.  R.  N.  S.  33«, 
358 ;  Williams  on  Settlements, 
207— 2 10 ;  Re  Froit,  43  Ch.  D.240. 

(«)  Fcanie's  JWiy  on  tho 
Lc.iniiiig  of  Contiiigbiit  Ilc- 
niaiuden  and  Executory  De  visea. 
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Let  us  now  obtain  an  accurate  notion  of  what  a  con- 
tingent remainder  is,  and  afterwards  consider  the  rules 
which  are  required  to  be  observed  in  its  creation.  Wo 
have  already  said  that  a  contingent  remainder  is  a  Definition  o( 
future  estate.  As  distinguished  from  an  executory  re^iJ,dor." 
interest,  to  be  hereafter  spoken  of,  it  is  a  future  estate, 
which  waits  for  and  depends  on  the  determination  of 
the  estates  which  precede  it.  But,  as  distinguished 
from  a  vested  remainder,  it  is  an  estate  in  remainder, 
which  is  not  ready,  from  its  commencement  to  its  end, 
to  come  into  possession  at  any  moment  when  the  prior 
estates  may  happen  to  determine.  For  if  any  con- 
tingent remainder  should,  at  any  time,  become  thus 
ready  to  come  into  immediate  possession  whenever  the 
prior  estates  may  determine,  it  will  then  be  contingent 
no  longer,  but  will  at  once  become  a  vested  remainder(o). 
For  example,  suppose  that  a  gift  be  made  to  A.,  a  Example 
bachelor,  for  his  life,  and  after  the  determination  of  that 
estate,  by  forfeiture  or  otherwise  in  his  lifetime,  to  B. 
and  his  heirs  during  the  hfe  of  A.,  and  after  the  decease 
of  A.,  to  the  eldest  son  of  A.,  and  the  heirs  of  the  body 
of  such  son.  Here  we  have  two  remainders,  one  of 
which  is  vested,  and  the  other  contingent.  The  estate 
of  B.  is  vested  (p).  Why  ?  Because,  though  it  be  but 
a  small  estate,  yet  it  is  ready  from  the  first,  and,  so  long 
as  it  lasts-,  continues  ready  to  conte  into  possession, 
whenever  A.'s  estate  may  happen  to  determine.  There 
may  be  very  little  doubt  but  that  A.  will  commit'  no 
forfeiture,  but  will  hold  the  estate  as  long  as  he  lives. 
But,  if  his  estate  should  determine  the  moment  after 
the  grant,  or  at  any  time  whilst  B.'s  estate  lasts,  there  is 
B.  quite  ready  to  take  possession.  B.'s  estate,  there- 
fore, is  vested.    But  the  estate  tail  to  the  eldest  son  of 

The  laat  edition  of  this  work  hns  (o)  See  ante,  p.  349. 

been  tendered  valuable  by  an  (p)  Featne,  C.  R.  pp.  7,  n. 

original  view   of  executory   in-  217 — 220,  235  ;   Smtth  i 
tcrefito,  contained  in 


;  ii 


if 


sffoiid 
volume,  appended  by  the  leaiiii-it 
editor,  Mr.  Josiah  William  Smith. 


Hi, 
217—220,  235  ;  Smith  v.  Park- 
hurH,  18  Vin.  Abr.  413,  3  Atk. 
t.-J.'..  Ii  Hrn.  V.  ('.  :W1. 
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A.  is  plainly  contingent.  For  A.,  being  a  bachelor,  has 
no  son  ;  and,  if  he  should  die  without  one,  the  estate 
tail  in  remainder  will  not  be  ready  to  come  into  posses- 
sion immediately  on  the  determination  of  the  particular 
estates  of  A.  and  B.  Indeed,  in  this  case  there 
will  be  no  estate  tail  at  all.  But  if  A.  should  marry 
and  have  a  son,  the  estate  tail  will  at  once  become 
a  vested  remainder ;  for,  so  long  as  it  lasts,  that  is,  so 
long  as  the  son  or  any  of  the  son's  issue  may  Uve,  the 
estate  tail  is  ready  to  come  into  immediate  possession 
whenever  the  prior  estates  may  determine,  whether  by 
A.'s  death,  or  by  B.'s  forfeiture,  supposing  liim  to  have 
got  possession  (g).  It  will  be  observed  that  hero  there 
is  an  estate,  which,  at  the  time  of  the  grant,  is  future 
in  interest,  as  well  as  in  possession  ;  and  till  the  son  is 
l)om.  or  rather  till  he  comos  of  age,  the  lands  are  tied 
up,  and  placed  beyond  the  power  of  complete  alienation. 
This  example  of  a  contingent  remainder  is  hero  given 
as  by  far  the  mosi  usual,  being  that  which  occurs  every 
day  in  the  settlement  of  landed  estates. 


Principal  rule 
for  the  crea- 
tion of  a 
contingent 
remainder. 


Ancient  noto- 
riety of  trans- 
fer of  the 
feudal  posses- 
sion. 


Of  the  rules  required  for  the  creation  of  a  contingent 
remainder  the  first  and  principal  is,  that  the  seisin,  or 
feudal  possession,  must  never  be  without  an  owner  ;  and 
this  rule  is  sometimes  expressed  as  follows,  that  every 
contingent  remainder  of  an  estate  of  freehold  must 
have  a  particular  estate  of  freehold  to  support  it  (r). 
The  ancient  law  regarded  the  f-^udal  possession  of  lands 
as  a  matter  the  transfer  of  which  ought  to  be  notorious  ; 
and  it  accordingly  forbade  the  coiiveyance  of  any  estate 
of  freehold  by  any  other  means  than  an  innnediute 
delivery  of  the  seisin,  accompanied  by  words,  either 
written  or  openly  spoken,  by  which  the  owner  of  the 
feudal  possession  might  at  any  time  thereafter  be  known 
to  all  the  neighbourhood.    If,  on  the  occasion  of  any 
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(7)  See  anif,  pp.  349,  350. 
(I)  1  Rep.  l.TOn,  134  1.,  138a; 


2   BI.   Comm.    171 
1!)10,  1  ("h.  1,  7. 
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feoffment,  such  feudal  possession  was  not  at  once  parted 
with,  it  remained  for  ever  with  the  grantor.  Thus  a 
feoffment,  or  any  other  conveyance  of  a  freehold,  made 
to-day  to  A.,  to  hold  from  to-morrow,  would  be  abso- 
lutely void,  as  involving  a  contradiction.  For  if  A.  is 
not  to  have  the  seisin  till  to-morrow,  it  must  not  be  given 
him  till  then  (s).  So  if,  on  any  conveyance,  the  feudal 
possession  were  given  to  accompany  any  estate  or 
estates  less  than  an  estate  in  fee  simple,  the  moment 
such  estates,  or  the  last  of  them,  determined,  such  feudal 
possession  would  again  revert  to  the  grantor,  in  right  of 
his  old  estate,  and  could  not  be  again  parted  with  by 
him,  without  a  fresh  conveyance  of  the  freelioM. 
Accordingly,  suppose  a  feoffment  to  be  made  to  A.  for 
his  life,  and  after  his  decease  and  one  day,  to  H.  and  his 
lieirs.  Here,  the  moment  that  A.'s  estate  determines 
by  his  death,  the  feudal  poisession,  which  is  not  to 
i)elong  to  B.  till  one  day  afterwards,  reverts  to  the 
feoffor,  and  cannot  be  taken  out  of  him  without  a  new 
feoffment.  The  consequence  is,  that  the  gift  of  the 
future  estate,  intended  to  be  made  to  B.,  is  absolutely 
void.  Had  it  been  held  good,  the  feudal  possession 
would  have  been  for  one  day  without  any  owner :  or, 
in  other  words,  there  would  have  been  a  so-called 
remainder  of  an  estate  of  freehold,  without  a  particular 
estate  of  freehold  to  support  it.  Let  us  now  take  the 
case  we  have  before  referred  to,  of  an  estate  to  A.,  a 
bachelor,  for  his  life,  and  after  his  decease  to  his  eldest 
son  in  tail.  In  this  case  it  is  evident,  that  the  moment 
A.'s  estate  determines  by  his  death,  his  son,  if  Uving, 
must  necessarily  be  ready  at  once  to  take  the  oudul 
possession  in  respect  of  his  estate  tail.  'J'he  only  case 
in  which  the  feudal  possession  could,  under  such  a 
limitation,  ever  be  without  an  owner,  at  the  time  of 
A.'s  decease,  would  be  that  of  the  mother  being  then 

(«)  Plowd.    a'-,    h:     Bucklers      im  :  Savill  Bros.,  Ul.  v.  lii.hfU, 
Hpj).  55  ;    5  Kep.  W  l>  ;        l!t02,  :.•  (*.  523,  640. 


Example,  a 
feoffment  to 
A.  to-day  tr> 
hold  from 
to-morrow. 


To  A.  fur  life, 
itnd  lifter  hin 
decease  and 
onp  dnv,  to  |{. 


To  A.  for  his 
life,  and  after 
his  decease  to 
hin  eldest  son 
in  tail. 


rane,  a  Kej).  55 
Co.   Litt.   ::I7  iv 


iil 


M  I); 
t'omm. 
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Posthumous 
children  may 
take  entat^s 
ns  if  Jiom. 


enceinte  of  the  son.  In  such  a  case  the  feudal  posses- 
sion would  be  evidently  without  an  owner,  until  the 
birth  of  the  son ;  and  such  posthumous  son  would 
accordingly  lose  his  estate,  wore  it  not  for  a  special 
provision  which  has  been  made  in  his  favour.  In  th<^ 
reign  of  William  III.  an  Act  of  Parliament  (<)  was 
passed  to  enable  posthumous  children  to  take  estates, 
as  if  bom  in  their  father's  Hfetime.  And  the  law  now 
considers  every  child  en  ventre  sa  mkrc  as  actually  born, 
for  the  purpose  of  taking  any  benefit  to  which,  it  born, 
it  would  be  entitled  (u). 


A  contingent 
ifmaindep 
must  vpst 
during  tlio 
particular 
estate,  or  to 
instant  i  that 
it  dclcrmines, 


Kxamplr. 


As  a  corollary  to  the  rule  above  laid  down,  ariso:^ 
another  proposition,  frequently  itself  laid  down  as  a 
distinct  rule,  namely,  that  every  contingent  remainder 
must  vest,  or  become  an  actual  estate,  dining  the  con- 
tinuance of  the  particular  estate  which  supports  it,  or 
eo  instanii  that  such  particular  estate  determines ; 
otherwise  such  contingent  remainder  will  fail  altogether, 
and  can  never  become  an  actual  estate  at  all.  Thus, 
suppose  lands  to  be  given  to  A.  for  his  Ufe,  and  after  his 
decease  to  such  :on  of  A.  as  shall  first  attain  the  age  of 
twenty-four  years.  As  a  contingent  remainder  the 
estate  to  the  son  is  well  created  {w) ;  for  the  feudal 
seisin  is  not  necessarily  left  without  an  owner  after 
A.'s  decease.  If,  therefore,  A.  should,  at  his  decease, 
have  a  son  who  should  then  be  twenty-fonr  years  of 
age  or  more,  such  son  will  at  once  take  the  feudal 
possession  by  reason  of  the  estate  in  remainder  which 
vested  in  him  the  moment  be  attained  that  ago.    In 


(0  Stat.  10  &  I  [  Will.  III. 
c.  16. 

(u)  Dof-  V.  C'Utrke.  Z  H.  Bi. 
399,  3  R.  R.  430 ;  Blackburn  v. 
Slabks,  2  V.  &  B.  367.  13  R.  R. 
120  ;  Mogg  v.  Mogg,  1  Mer.  664, 
15  R.  R.  186  ;  Trmoer  v.  ButU,  1 
8.  &  S.  181  :  Re  Burrows,  1896. 
2  (.'h.  497;  He  Wttvur's  Trusts, 
l!H>3,  2  Ch.  411  ;   Jif  Sahman, 


1008,    1    Cli.    4;     cf.    Villar   v. 
(Hlbtij,  1907,  A.  ('.  139. 

{w)  2  Prest.  Abst.  148 ;  and 
wo  Be  Wrighlson,  1904,  2  Ch.  it.", 
(which  would  have  been  unargu 
able  if  the  law  were  not  as  above 
stated) ;  Parker,  J.,  White  v. 
Summers.  1908,  1  Ch.  258,  2GS. 
2tl9. 
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this  ciisi!  tho  coutingcut  lomainder  has  vestotl  duriug 

tho  contimianco  of  tho  particular  estate.     But  if  thore 

should   bo  no   son,  or   if  the  son    should   not  have 

attained  the  prescribed  age  at  his  father's  death  (x), 

the  remainder  will  fail  altogether  (y).    For  tho  feudal 

possession  will  then  innnediately  on  the  father's  decease, 

revert,  for  want  of  another  owner,  to  the  person  who 

made  the  gift  in  right  of  his  reversion.      And,  having 

once  reverted,  it  cannot  now  belong  to  the  sou,  without 

the  grant  to  him  of  some  fresh  estate  by  means  of  some 

other  conveyance.     The  Contingent  Eemainders  Act,  Esteption 

1877  (;),  however,  now  saves  from  the  operation  of  this  'Xi^i?  '"^"^ 

rule  every  contingent  remainder,  which  has  been  created 

by  any  instrument  executed  or  will  republished  on  or 

after  tho  2nd  of  August,  1877,  and  which  would  havo 

been  valid,  if  originally  created  as  a  shifting  uao  or 

executory   devise.     For  such   contingent   romaindors 

are  to  bo  capable  of  taking  effect,  notwithstanding  that 

tho  particular  estate  determine  before  tho  contingent 

remainder  vests.     Wo  will  defer  the  explanation  of 

the  exact  point  of  this  enactment,  until  wo  luivo  soon 

what  hmitations  may  take  offoct  as  shifting  uses  or 

executory  devises. 

A  contingent  remainder  cannot  be  made  to  vost  on  Events  on 
any  event  which  is  illegal,  or  conlm  bonos  mores  (a).  ^Y^'"^** " '""" 

',.,  ,  .,  ,.  ^  '    tingcnt  rc- 

Accordmgly  no  such  remamder  can  be  given  to  a  child  mainder  may 
who  may  be  hereafter  born  out  of  wedlock.    But  this  "°*  ^'^**' 
can  scarcely  be  said  to  be  a  rule  for  the  creation  of 


{x)  See  While  v.  Sumiiiers, 
1908,  2  Oh.  256. 

(y)  t'eatiiuj  V.  Allen,  12  M.  & 
\V.  279,  5  Hare,  073.  See,  how- 
ever, aa  to  this  case,  Riley  v. 
Garnett,  3  Do  a.  &  S.  629; 
Browne  v.  Browne,  3  Sm.  &  Giff. 
668,  qy.?  Be  Mid  Kent  Railimy 
Act,  1856,  Ex  parte  Sti/nn,  John. 
387  ;  Holutes  v.  Presckt,  10  Jiir. 
N.  S.  507.  12  W.  R.  63(> ;  Rhode. ■< 
V.  niiilchctui,  2  Dr.  &  Sm.  .Wi  ; 
Pi  ice  V.  Hall,  L.  U.  5  Etj.  3!»i» ; 

W.U.I'. 


Perceval  v.  Perceval,  L.  R.  9  Eq. 
386;^  Re  Eddel  Trusts,  L.  R. 
11  Eq.  559 ;  Brackeiibury  v. 
Oibhoiw,  :>,  Ch.  D.  417  ;  Cunliffc 
V.  Bnincker,  3  Ch.  D.  393. 

(j)  Stat.  40  &  41  Vict.  c.  33  ; 
as  to  which  see  Williams  on 
Seisin,  Appx.  B. 

(n)  Blodwell  v.  Edioards,  Cro. 
Eliz.  r>09 ;  Shcpp.  Touch.  128, 
132;  Foiniie  (!.  R.  2W— LH'" ; 
Egrrton  v.  Brownlvic,  4  11.  L. 
C.  1. 

21 


Ji70 


OF   INCOUl'OllEAL   HEllKDITAMENTS. 


Schuluislii; 
loaiu. 


contiugout  roiuuiuders.   It  is  rather  a  part  of  tlio  gont-rul 
policy  of  the  law  in  its  discouragoment  of  vice.    In 
the  reports  of  Lord  Coke,  however,  a  rule  is  laid  down 
of  which  it  may  be  useful  to  take  some  notice,  namely, 
that  the  event  on  which  a  remainder  is  to  depend  must 
be  a  common  possibiUty,  and  not  a  double  possibility,  or 
Possibility  oil  a  possibiUty  on  a  possibiUty,  which  the  law  will  not 
11  iKjssibility.  ^^^  ^,^^_    .|-jjiy  j.yi^,^  though  professed  to  be  founded  on 
former  precedents,  is  not  to  be  found  in  any  of  the  cases 
to  which  Lord  Coke  refers,  in  none  of  which  do  either 
of  the  expressions  "  poj'sibility  on  a  possibiUty,"  or 
"  double  possibiUty,"   occur.    It  appears  to  owe  its 
origin  to  the  mischievous  sciiolastic  logic  wliich  was 
then  rife  in  our  courts  of  law,  and  of  which  Lord  Coke 
had  so  high  an  opinion  that  he  doomed  a  knowledge  of 
it  necessary  to  a  complete  lawyer  (c).     The  doctrhie  is 
indeed  expressly  introduced  on  the  authority  of  logic  :  — 
"  us  the  logician  saith,  '  puiaiiia  est  duplex,  remota  el 
propinqua  '"(d).      This    logic,    so    soon    afterwards 
demoUshed  by  Lord  Bacon,  appears  to  have  left  behind 
it  many  traces  of  its  existence  in  our  law  ;  and  perhiii>s 
it  would  be  found  that  some  of  these  artilicial  and 
technical  rules  which  have  most  annoyed  the  judges  of 
modern  times  (c)  owe  their  origin  to  this  antitiuatod 
system  of  endless  distinctions  without  soUd  difforenco;-. 
To  show  how  Uttle  of  practical  benefit  could  ever  be 
derived  from  the  distinction  between  a  common  and  a 
double  possibiUty,  let  us  take  one  of  Lord  Coke's 
Examples  of  examples  of  each.    He  tolls  us  that  the  chance  that  a 
cominon  and      ^  j^^j  j^  woman,  both  married  to  different  persons, 

(Iduble  postii-  .I'll. 

shaU  themselves  marry  one  another,  is  but  a  common 
possibiUty  (/).  But  the  chance  that  a  married  man 
shaU  have  a  son  named  Geoffrey  is  stated  to  be  a  double 
or  remote  possibiUty  {g).    Whereas  it  is  evident  that 


l>ilitie!<. 


lb)  2  Kep.  51  a  ;  10  Rep.  00  b. 

(c)  Preface  to  Co.  Litt.  p.  37. 

(d)  2  Rep.  51  a. 

(e)  buch  ua  the  rule  in  Dum- 


por'a  cane,  4  Rep.  110. 

[/)  10  Kep.  00  b;    V.  1).  K't 
Hen.  VII.  10  b,  pi-  1«- 

(ij)  2  Kep.  51  b. 
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the  latter  event  is  at  least  quite  as  likely  to  happen 
as  the  former.  And  if  the  son  were  to  get  an  estate 
from  being  named  Geoffrey,  n^  in  the  case  put,  tiiero 
can  be  very  little  doubt  but  that  Geoffrey  would  be  the 
name  given  tf)  the  first  son  who  might  be  born  (/i). 
Respect  to  the  memory  of  Lord  Coke  has  long  kept  on 
foot  in  our  law  books  (?)  the  rule  that  a  possibiUty  on  u 
possibility  is  not  allowed  by  law  in  the  creation  of  cou- 
tingont  remainders.  But  the  authority  of  this  rule  has 
long  been  decUning  (fe),  and  a  very  learned  judge,  now 
deceased,  declared  plainly  that  it  was  abolished  (1). 

But  although  the  doctrine  of  Lord  Coke,  that  there 
can  be  no  possibility  on  a  possibiUty,  has  ceased  to 
govern  the  creation  of  contingent  remainders,  there  are 
yet  rules  by  which  these  remainders  are  restrained 
within  duo  bounds,  and  prevented  from  keeping  the 
lands,  which  are  subject  to  them,  for  too  long  a  period 
beyond  the  reach  of  aUenation.  These  rules  are  closely 
coimectod  with  the  rule  introduced  to  effect  the  same 
object  in   the  case  of  ex(   utory  interests.      It  will 


(A)  The  true  ground  of  the  de- 
cision in  the  old  case  (lU  Edw. 
III.  46),  to  which  Lord  Coko 
rcfen,  was  no  doubt,  as  suggested 
by  Mr.  Preston,  1  Pieat.  Abst. 
128,  that  the  gift  was  made  to 
Geoffrey  the  son,  aa  though  he 
were  living,  when  in  fact  there 
was  then  no  such  person.  And 
see  Gray,  Rule  against  Perpe- 
tuities, §§  125—133,  2nd  ed. 

(t)  2  Black.  Comm.  170 ; 
Feame  C.  B.  262. 

{k)  See  3rd  Rep.  of  Real  Prop. 
Coramrs.  p.  20 ;  1  Prcst.  Abst. 
128,  120. 

(I)  Lord  St.  IieoiiiUtii<,  in  Cole 
V.  Jewell,  2  Conu.  &  LawH,  344, 
4  Dru.  &  Warr.  1,  32,  affirmed 
2  U.  L.  0.  180.  In  Se  Frost,  43 
Cli.  D.  246,  263.  however.  Lord 
Justice  (then  Mr.  Justice)  Kay 
ciidc-vvoured  to  support  his  dc- 
fisiuu  by  rii  application  of  the 
rule  uyaiu»t  double  irabiiibilities 


in  its  uutivo  simplicity.  iSut  it 
is  respectfully  submitted  that  tliu 
language  used  in  this  cane  is  open 
to  the  criticism  applied  by  Mr. 
Butl  r  (Feame  C.  R.  251  n.,  9th 
ed.)  to  Lord  Coke's  remarks; 
and  that  the  other  ground,  on 
which  Lord  Justice  l^y  founded 
his  decision,  is  the  sounder.  This 
view  is  now  supported  by  the 
authority  of  Mr.  Justice  Farwell ; 
Re  Aahforth,  1905.  1  Ch.  535, 
543 ;  and  by  the  judgment  in 
Re  Nash,  1010,  1  Ch.  1,  10.  The 
kiHtoiy  of  this  supposed  rule  is 
admirably  stated  in  Mr.  J.  C. 
Cray's  Rule  against  Perpetuities, 
§§  125—133  ;  and  see  §§  109, 191, 
197,  287—298  *,  2nd  ed.  It  is 
there  shown  to  be  a  conceit  of 
Lord  Chief  Justice  Popham's. 
which  was  repudiated  by  Lord 
Coko  himscif  and  by  Loni  Not- 
tingham ;  see  1  Rolle  Rep.  321  ; 
3  Ch.  Cu.  29. 
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'JTio  expect- 
ant oiraer  of 
A  continifent 
rrniainder 
may  be  now 
living. 

Example. 


A  iH)iittibiUty. 

A  contingent 
remainder 
could  not  be 
conveyed  by 
deed, 


but  might  be 
releasecl. 


thorefore  bo  more  convonieut  to  postpono  thoir  con- 
sideration until  some  explanation  of  such  interests  has 
been  given. 

Though  a  contingent  remainder  is  an  estate  which, 
if  it  arise,  must  arise  at  a  future  time,  and  will  then 
belong  to  some  future  owner,  yet  the  contingency  may 
be  of  such  a  kind,  that  the  future  expectant  owner  may 
be  now  living.   For  instance,  suppose  that  a  conveyance 
be  luude  to  A.  for  his  life,  and  if  C.  be  living  at  his 
decease,  then  to  B.  and  his  heirs.    Here  is  a  contingent 
remainder,  of  which  the  future  expectant  owner  may 
be  now  living.    The  estate  of  B.  is  not  a  present  vested 
estate,  kept  out  of  possession  only  by  A.'s  prior  right 
thereto.    But  it  is  a  future  estate  not  to  conuuence, 
either  in  possession  or  in  interest,  till  A.'s  doceane.    It 
is  not  such  un  estate  as,  according  to  our  dofmitiou  of  a 
vested  remainder,  is  always  ready  to  come  into  posses- 
sion whenever  A.'s  estate  may  end  ;  for,  if  A.  should 
die  after  C,  B.  or  his  heirs  can  take  nothing,    btill  B., 
though  he  has  no  estate  during  A.'s  life,  has  yet  plainly 
a  chance  of  obtaining  one,  in  case  C.  should  survive. 
This  chance  in  law  is  called  a  'possibility  ;  and  a  pos.-^i- 
biUty  of  this  kind  was  long  looked  upon  in  much  the 
same  light  as  a  condition  of  re-entry  was  regarded  («»)> 
having  been  inalionabb*  at  law,  and  not  to  be  conveyed 
to  another  by  diu-d  of  grant.    A  fine  alone,  before  fines 
were  abolished,  could  effectually  have  barred  a  con- 
tingent remainder  {n).    It  might,  however,  have  been 
released  ;   that  is  to  say,  B.  might,  by  deed  of  release, 
have  given  up  his  interest  for  the  benefit  of  the  re- 
versioner, in  the  same  manner  as  if  the  contingent 
remainder    to    hini    and    his   heirs    had    never   been 
limited  (o)  ;   for  the  law,  whilst  it  tolerated  conditions 


im)  AnU,  p.  343. 

Lumkij  V.  Earl  of  Scarborough, 

(»)  Feamc  C.  R.  305 ;    Uelp-i 

3  A.  &  E.  2. 

V.  Hereford,  2  B.  &  A.  242,  21* 

(f>)  LummVs    a:id€,    10    Rej>. 
48  a,  b  ;   Marlu  v.  Marks,  1  Str. 

n.  R.  410 ;   Doe  d.  Chri»tma»  v. 

Oliver,  10  B.  &  C.  181 ;   Doe  d. 

132. 
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of  re-ontry  and  contingent  remainders,  always  gladly 
permitted  such  rights  to  bo  got  rid  of  by  release,  for 
the  sake  of  preserving  uniuipairod  such  vested  estates 
aa    might    happen    to    be   subsisting.    A   contingent 
remainder  Umitod  to  a  living  person  and  liis  heirs  would  Would 
descend,  in  the  case  of  death  and  intestacy  pending*'***^'""'' 
the  happening  of  the  contingency,  in  like  manner  as  a 
vested  remainder  (p) ;   it  was  devisable  by  will  under  Was  dcviH- 
the  old  statutes  (7),  and  is  so  under  the  present  Wills  "'''^"' 
Act  (r)  ;    and  in  cases  of  death  after  the  year  1897, 
it  devolves  upon  the  deceased  owner's  personal  repre- 
sentatives in  trust,  subject  to  his  debts  (s),  for  his  heir 
or  devisee  (<).    It  was  also  the  rule  in  equity,  that  an  W.is  nMisn. 
assignment  agreed  for  a  valuable  consideration  to  bo  "'''*' ""''^"'*-^" 
made  of  a  possibiUty  should  be  decreed  to  be  carried 
into  effect  (w).    But  the  Real  Property  Act,  1845  (»),  Real Pn.priy 
now  enacts,  that  a  contingent  interest,  and  a  possibility 
coupled  with  an  interest  {x),  in  any   tenements   or 
hereditaments  of  any  tenure,  whether  the  object  of  the 
gift  or  limitation  of  such  interest  or  possibility  be  or 
bo  not  ascertained,  may  bo  disposed  of  by  deed  (?/). 


Act,  I  St.-,. 


The  circumstance  of  a  continfjent  remainder  having  Iimlknaiilf 
boon  so  long  inalienable  at  law,  was  a  curious  relic  of  ,.ontiiiKtnt 
the  ancient  feudal  system.     This  system,  the  fountain  of  romniiul.r. 
our  jurisprudence  as  to  landed  property,  was  strongly 
opposed  to  alienati<m.     Its  policy  was  to  unite  the  lord 
and  tenant  by  ties  of  miit  ual  interest  and  affection  ;  and 


(p)  AnU,  p.  35S. 

iq)  Jtmea  v.  Roe,  3  T.  R.  88. 
1  R.  R.  666  ;  Feame  C.  R.  3t5C.,  ti. 

(r)  Stat.  7  Will.  IV.  &  1  Vi.t, 
c.  20, 8.  3  ;  Ingilby  v.  AmcoHn,  21 
Beav.  685. 

(«)  See  pod.  Part  II.,  Ch.  iv. 

«)  .(4iite,  pp.  29, 67, 75, 8.5— 87, 
111,  133,  139,  187,  191,  209,  221. 
-'26,  261,  324,  333,  358. 

(«)  Feame  C.  R.  .ISO,  551  : 
see  caw-s  pit^d,  ante,  p.  69,  n.  (0. 

(»)  Stat.  8  &  9  Vict.  c.  106.  s.  6. 

(*)  A.-*  to  a  posaibility  without 


an  inliT.'st  or  hare  possibility,  sec  I'iirc 
anti,   p.   69,   ii.    (/) ;     Clowei   v.  piis.siliilitv. 
Milliard.  4  Ch.  D.  413  ;   Re  Par- 
mn.i.  45  Ch.  D.  51  ;    Re  Ellen- 
horoiigh,  1903,  1  Oh.  697. 

(,V)  Every  such  dispoiiitioii,  if 
made  by  a  married  woman,  was 
required  to  be  made  conformably 
to  the  provixiona  of  the  Act  for 
the  abolition  of  tines  .uid  re- 
coveries ;  ante,  p.  315.  .See  now 
Re  bruintnond  and  Davie's  Con- 
tract, 1891,  1  Oh.  r>-2\. 
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no.iiing  ponld  so  offoctuully  tlefoat  this  ond  as  a  cons!  ant 
change  in  the  parties  sustaining  that  relation.  The 
proper  method,  therefore,  of  explaining  our  laws  k  nol 
to  set  out  with  the  notion  that  every  subject  of  properl  y 
may  be  aliened  at  pleasure  ;  (ind  thori  to  endeavour  to 
explain  why  certain  kinds  of  property  t  annot  be  aliened, 
or  can  be  aliened  only  in  some  modified  manner.  The 
law  itself  began  in  another  way.  When,  and  in  what 
manner,  different  kinds  of  property  gradually  became 
subject  to  different  modes  of  alienation  is  the  matter 
to  1)0  explained ;  and  this  explanation  we  have  en- 
deavoured, in  proceeding,  as  far  as  possible  to  give. 
But,  as  to  such  interests  as  remained  inalienable,  the 
reason  of  their  being  so  was,  that  they  had  not  Itecn 
altered,  but  remained  as  they  were.  The  slatufe  of 
Quia  emptores  (*)  oxpresnly  permiUed  the  alienation  of 
lands  and  tenements, — an  alienation  which  usage  had 
already  authorised ;  and  ever  since  this  statute,  the 
ownership  of  an  estate  in  lands  (an  estate  tail  excepted) 
has  involved  in  it  an  undoubted  power  of  conferring  on 
another  person  the  same,  or,  perhaps  more  strictly, 
a  similar  estate.  But  a  contingent  remain('er  is  no 
estate  :  it  is  merely  a  chance  of  having  one  ;  and  the 
reason  why  it  so  long  remained  inalienable  at  law  was 
simply  because  it  had  never  been  thought  worth  while 
to  make  it  alienable. 


Destruption  ^"^  ^^  *'i<^  ^^^^^  remarkable  incidents  of  a  cnnt  ingent 

of  oontjngent  remainder  was  its  liability  to  destruction,  by  the  sudden 

determination  of  the  particular  estate  upon  which  it 
Liability  to  depended.  This  liability  was  removed  in  certain  cases 
Sw™ moved,  ^y  the  Keal  Property.  Act,  1845  (a) :  it  was,  in  effect. 

no  more  than  a  strict  application  of  the  general  rule. 

required  to  be  observed  in  the  creation  of  contingent 

(z)  ]S  E(iw.  I.  c.  I  ;    anie,  p.       b.  8,  repealing  stat.  7  &  6  Vict- 


(o)  Stat.  8*9  Viot.  c.   100, 


c.  70, 1".  8,  to  Uie  nanip  pffeft. 


OF   A   (••)NTINnENT   IlRMAINnER. 


J]?.' 


romaindors,  lliat.  Ilio  frooholtl  muBt  nwor  1)«  loft 
without  an  ownor.  For  if,  after  tlio  ilotpmiination  of 
iho  particular  cHtufc,  tho  contingf^nt  ronmindor  niifiht 
still,  at  sonio  futtiro  timo,  Imvo  bocomo  a  vostcd  pstato, 
tlio  freehold  would,  until  such  timo,  havo  roniained 
undisposed  of,  contrary  to  tho  principles  of  tho  law 
beforo  explained  {h).  Tluia,  suppose  lands  io  have  Kwimpl.-. 
been  given  to  A.,  a  bachelor,  for  liis  life,  and  after  his 
decoaso  to  his  eldest  son  and  tho  heirs  of  his  body,  and, 
in  default  of  such  issue,  to  B.  and  his  heirs.  In  this 
case,  A.  would  have  had  a  vested  estate  for  his  life  in 
possession.  There  would  havo  been  a  contingent 
remainder  in  tail  to  his  eldest  son.  which  would  havo 
beconjo  a  vested  estate  tail  in  such  son  tho  moment 
ho  was  born,  or  rather  begotten  ;  .and  B.  would  havo 
had  a  vested  estate  in  fee  simple  in  remainder.  Now, 
suppose  that,  before  A.  had  any  son,  tho  particular 
estate  for  Hfo  belonging  to  A.,  which  supportid  tiie  con- 
tingent remainder  to  his  eldest  son,  should  suddenly 
have  determined  during  A.'s  life,  B.'s  estate  would  then 
havo  become  an  estate  in  fee  simple  in  possessicm. 
There  must  be  some  owner  (»f  the  freehold  ;  and  I?., 
being  next  entitled,  would  have  taken  possession. 
Whon  his  estate  once  became  an  estate  in  possession, 
the  prior  remainder  to  the  eldest  son  of  A.  was  for  (*ver 
ex  'nded.  For,  by  the  terms  of  the  gift,  if  tho  estate 
of  the  eldest  son  was  to  como  into  pos.session  at  all,  it 
must  have  como  in  before  the  estate  of  B.  A  forfeiture  Forffitnrp 
by  A.  of  his  life  estate,  beforo  tho  birth  of  a  son,  would 
therefore  at  once  have  destroyed  the  contingent 
remainder  by  letting  into  possession  the  subsequent 
estate  of  B.  (r). 


lift?  cstnlo. 


The  determination  of  tho  estate  of  A.  was,  how-  A  right  of 
ever,  in  order  to  effect  tho  destruction  of  tho  contingent  "^^^^  '^°"  ' 


(b)  Ante,  p.  36G  aq. 

(e)  Fcanie    C.    K.    317  j 


Dor  (1.  Divifs  v.  Ontaerf,  .I  Bing. 
N.  (;.  609. 
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crmUngont 

rrmaliKlrr. 


ruiuainder,  required  to  he  such  a  doterininadun  as 
would  put  HI)  ond  to  liis  right  to  the  freehold  or  f«>udal 
poggession.  Thus,  if  A.  hud  hecn  forcihly  ejected  from 
the  lands,  Um  right  of  entry  would  gtill  havo  been 
suflScient  to  preserve  the  contingent  renminder ;  and, 
if  ho  should  have  died  whilst  so  out  of  possession,  the 
contingent  remainder  might  still  havo  f   .  "feet. 

For,  80  long  as  A.'s  feudal  possessior    m    '  is  rigli' 
thereto,  continues,  ho  long,  in  the  eye  i  i    I;i   i    ' ,  itu. 
\m  estate  last  ((if). 


It  is  a  rule  of  law,  that  "  whenev  f ,    'i'    i'      .J' 
and  a  loss  coincide  and  meet  in        •  ;;!  I   '  .o    m 
person,  without  any  intermediate  t..'..'l«  ,  M  s  '  ;> 

mediately  annihilated  ;  or,  in  the  law  |iIimsi  ,    .   ail  i  • 
M«'r?or.  ho  merged,  that  in,  sunk  or  drowned  in  the  ."  '  (r). 

From  the  operation  of  this  rule,  an  oatate  ;  pr'- 

served  by  the  effect  of  the  statute  De  donis  (/ ).  Thus, 
the  same  person  niay  have,  at  the  same  time,  an  estate 
tail,  and  also  the  immediate  remainder  or  reversion  in 
fee  simple  expectant  on  the  determination  of  such  estate 
tail  by  failure  of  his  own  issue.  But  with  regard  to 
other  estates,  the  larger  will  swallow  up  the  smaller ; 
and  the  intervention  of  a  contingent  remainder  which, 
while  contingent,  is  not  an  estate,  will  not  prevent  the 
application  of  the  rule.  Accordingly,  if  in  the  case 
above  given  A.  should  havo  purchased  IJ.'s  romuindcr 
in  fee.  and  should  have  obtained  a  cf>nveyance  of  it  <o 
himself,  before  the  birth  of  a  son,  tho  contingent  re- 
mainder to  his  son  would  have  been  destroyed.  For 
in  such  a  case,  A.  would  have  had  an  estate  for  his 
own  life,  and  also  by  his  purchase,  an  immediate  vested 
estate  in  fee  simple  in  remainder  expectant  on  his  own 
decease  ;  there  being,  therefore,  no  vested  estate  inter- 
vening, a  merger  would  have  taken  place  of  the  life 


((/)  Ki-anic  ('.  R.  280. 
(r)  '2  Hinck.  Comm.  177. 


(/)  Siiit.    I.T    Kilw. 
ante,  ](.  '14. 
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oHtate  in  iUr  ■  jiiuiiidiT  in  feo.  Tlu>  juwuassidn  of 
the  csUto  in  (»»o  ginipio  would  hiiv«<  l)«'on  acfolcnittul, 
and  would  liiwo  ininudiiiiciy  taken  pliic*-,  and  thus  u 
destruction  would  hiiv.-  Inin  clTtctcd  uf  the  contingt nt 
rouiaindor  (f/),  which  euuld  never  aftoi  wanis  have 
hocoiue  a  vesited  estate:  for,  were  it  to  have  hecoiue 
vested,  it  must  have  taken  possoiision  Mul)SiMjuently  to 
the  remainder  in  fee  simple  ;  hut  this  it  could  not  do. 
hoth  by  the  terms  ot  the  ^'ift.  and  ai.so  by  the  very 
nature  of  a  remainder  in  fee  simple,  wliich  can  never 
have  a  remainder  after  it.  In  the  same  manner  the 
Halo  by  A.  to  13.  of  the  life  estate  of  A.,  called  in  law  a 
surrender  of  the  life  estate,  before  tl  birth  of  a  scm,  sumii-i. .  ..( 
would  have  accelerated  the  possesaion  of  the  remainder  »'»  ''f*' >•'•'••■ 
in  foe  simple  by  giving  to  B.  an  uninterrupted  estate 
in  fee  simple  in  possession ;  and  the  contingent  re- 
mainder would  consequently  have  been  destroyed  (h). 
The  same  effect  would  have  been  produced  by  A.  and 
B.  both  conveying  their  estates  to  a  third  person,  C, 
before  the  birth  of  a  son  of  A.  Tho  only  estates  tli«n 
existing  in  the  land  would  have  been  the  life  estate^  of 
A.  and  tho  remainder  in  fee  of  1).  P.,  therefore,  by 
acquiring  both  these  estates,  would  have  obtained  an 
estate  in  fee  simple  in  possession  ;  on  which  no  re- 
mainder could  depend  (i).  But  the  Ileal  Property  Act.  Uonl  Pi.i|k  ii.v 
1845  (^c),  altered  the  law  in  all  these  cases  ;  for,  whilst  ^'^-  "*' ' 
the  principles  of  law  on  which  they  proceeded  were  not 
expressly  abolished,  it  was  nevertheless  enacted  (Z),  that 
a  contingent  remainder  shall  be,  and  if  created  befitrr 
tho  passing  of  the  Act,  shall  bo  deemed  to  have  Imm-h, 
capable  of  taking  effect,  notwithstanding  the  dettr- 
niination  by  forfeiture,  surrender,  or  merger  of  anj' 
preceding  estate  o'  freehold,  in  the  same  manner  in 


1^ 


n 


m 


(g)  Feame  C.  R.  340. 

(A)  Peonio  ('.  R.  318. 

(I)  Feame  V.  R.  322,  ii.  ;  Aw/ 
V.  UtuHnj,  .1  Sim.  103  ;  Ki<,rl«ii 
V.  Masttij,  3  (\  H.  N.  S.  3;W. 


(k)  Stat.  S  *  n  Vict.  •.  KMi. 
rt-pcalinir  ."tiit.  7  &  S  Vict,  c  7(i, 
.«.  8,  to  flic  siiMio  ftfrct, 

(/)  Sect.  S. 
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all  respects  as  if  such  determination  had  not  happened. 
This  Act,  it  will  be  observed,  applies  only  to  the  three 
cases  of  forfeiture,  surrender  or  merger  of  the  par- 
ticular estate.  If,  at  the  time  when  the  particular  estate 
would  naturally  have  expired,  the  contingent  remainder 
bo  not  ready  to  come  into  immodiato  possession,  it  will 
still  fail  as  before  (w),  except  in  the  cases  provided  for 
by  the  Contingent  Remainders  Act,  1877  (n).  The 
Di»clainicr  of  latter  Act  also  saves  such  contingent  remainders  as 
J^tntT"  "  '*^  applies  to  (o)  from  destruction  by  the  disclaimer  (p) 
of  the  particular  estate ;  a  case  not  provided  for  by 
the  Act  of  1845  (q). 


Tniat<>os  to 
ptpscrve 
contingent 
remainders. 


The  disastrous  consequences  which  would  have 
resulted  from  the  destniction  of  the  contingent  re- 
mainder, in  such  a  oasc^  as  that  we  have  just  given,  were 
ol)viated  in  practice  by  means  of  the  interposition  of  a 
vested  estate  between  the  estates  of  A.  and  B.  Wo 
have  seen  (r)  that  an  estate  for  the  lif(>  of  A.,  to  take 
effect  in  possession  after  the  determination,  by  forf^'ituic 
or  otlierwise  of  A.'s  life  interest,  is  not  a  cont  ingent,  l>ut. 
a  vested  estate  in  remainder.  It  is  a  present  exist iiij^' 
estate,  always  ready,  so  long  as  it  lasts,  to  coiin' 
into  piissession  the  moment  the  prior  estate  determines. 
The  plan,  therefore,  adopted  for  the  preservation  of 
contingont  remainders  to  the  children  of  a  tenant  for 
life  was  to  give  an  estate,  after  the  determination  by 
any  means  of  the  tenant's  Hfe  interest,  to  cerlaiii 
persons  and  their  heirs  during  his  life,  as  trustees  for 
preserving  tiie  contingent  remainders;  for  wbicli 
j)urpose  they  were  to  enter  on  the  premises,  should 
occasion  require  ;  but  should  such  entry  be  necessary, 
they  were  nevertheless  to  permit  tlie  icnuiit  for  life  to 


{in)  Price  v.  Hall,  L.  R.  5  Eq. 
3!H» ;  Perceval  v.  Perreval,  L.  R. 
i»  Kq.  38C. 

(«)  Stat.  40  iV  41  Viet.  c.  .'W  ; 
niUr,  p.  3(W. 


( j)  AnU,  p.  300. 
(p)  Ante,  p.  80. 
(7)  ReSeolt.  191  i.  2  CU 
(;)  Ante,  p.  .'Hi.'i. 
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receive  the  rents  and  profits  during  the  rest  of  his  lift\ 
These  trustees  were  prevented  by  the  Court  of  Chancery 
from  parting  with  their  estate,  or  in  any  way  aiding  the 
destruction  of  the  contingt-nt  remainders  which  their 
estate  supported  («).  And,  so  long  as  their  estate 
continued,  it  is  evident  that  there  existed,  prior  to 
the  birth  of  any  son,  three  vested  estates  in  the  land  ; 
namely,  the  estate  of  A.  the  tenant  for  life,  the  estate 
in  remainder  of  the  trustees  during  his  hfe,  and  the 
estate  in  fee  simple  in  remainder,  belonging,  in  the 
case  we  have  supposed,  to  B.  and  his  heirs.  This 
vested  estate  of  the  trustees,  interposed  between  the 
estates  of  A.  and  B.,  prevented  their  union,  and  con- 
sequently pnfvented  the  remainder  in  fee  simple  from 
ever  coming  into  possession,  so  long  as  the  estate  of 
the  trustees  endured,  that  is,  if  they  were  faithful  to 
their  trust,  so  long  as  A.  lived.  Provision  was  thus 
made  for  the  keeping  up  of  the  feudal  possession  until 
a  son  was  horn  to  take  it :  and  the  destruction  of  the 
contingent  remainder  in  his  favour  was  accordingly 
prevented.  But  since  contingent  remainders  havo 
l)een  preserved  by  statute  from  their  former  liability 
to  destruction,  there  has  of  rourse  been  no  nccasioTi  for 
trustees  to  prt'serve  tin 'in  (/). 

In  a  former  part  of  tlii.-^  vojuiiif  \vc  have  spoken  of  TniHt  rstat<s. 


'»)  Mansftt  V.  ManseU,  2  P.  \\. 
078  ;  Feame  I'.  B.  .120. 

(()  The  following  oxtrnrt  frrtiii 
a  modem  eettlemnnt,  of  n  date 
previous  to  1M45,  will  explain  tiip 
plan  which  uwd  to  be  ailDptcil. 
Jlie  lands  werr  conveyed  1o  the 
trustees  and  tkoir  heirs,  to  the 
uses  declared  by  the  settlement ; 
by  which  <  onvcyance  the  truHte«\H 
took  no  |K>rmanont  estate  nt  all. 
as  has  ix«n  explained  (antr, 
p.  J  76),  but  the  seisin  w.is  at 
i.iKc  tmn!<f»rred  to  those  to 
whose  um-  otates  wiT»'  limited. 
Somi-  iif  t!u'M>  rvlati'v  «.ri'  n- 
fiillow.H  ; 


"  To  the  iiHe  of  the  said  A.  and  'l"o  A.  for  life. 
"  his  assigns  for  and  dr.rinfj  the 
''  term  of  his  natural  life  without 
"  impeachment  of  waste  and  froni 
"  and  immediately  after  the  do- 
"  terminatlM)  of   that  estate  by 
"forfeiture  or   otherwise  in  tlie 
"  lifetime  of  the  said  A.     To  the  To  tnixtee.i 
"  use  of  the  said  {tnutees)  their  during  his  life 
**  heirs  and  assigns  during  the  to  preserve 
"  life  of  the  said  A.     In  trust  to  contingent 
"  preserve   the   contingent  uses  remaindcrn. 
'°  iind  estates  herr-inafter  limited 
'■from  being  defeated  or 'lestroyed 
"and  for  that  purpose  to  make 
'"entries    and    briiiK    iutions    as 
(K-caxioii     may     n-qinM-.     But 
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wcri^  inil' 

SlPHlill' 


!• 


oqnitableor  trust  estates  («).  In  theso  casus  tho  wholo 
estate  at  law  belongs  to  trustees,  who  are  accountable 
in  equity  to  their  cestui-que-t rusts,  the  benelrciiil 
owners.  As  equity  follows  tho  law  in  the  limitation 
of  its  estates,  so  it  permits  an  equitable  t)r  trust  estate 
to  be  disposed  of  by  way  of  particular  estate  and 
remainder,  in  tlie  same  manner  as  an  estate  at  law. 
Contingent  icmainders  niny  also  bo  limited  of  trust 
r.mtinpjnt  estates.  But  between  such  contingent  remainders  and 
trust  estntpy  contingent  remainders  of  estates  at  law,  there  was 
vlways  tills  diffeience,  that  whilst  the  latter  were 
destructible,  the  former  were  not  (x).  The  ilcstructioii 
of  a  contingent  remainder  of  an  estate  at  law  depended, 
as  wo  have  seen,  on  the  aneient  feudal  ride,  whieli 
required  a  continuous  and  ascertained  possession  <pf 
every  piece  of  land  to  be  vested  in  s<ime  freeliulder. 
But  in  the  case  of  trust  estates,  the  feudal  possession 
remains  with  the  trustee  (j/).  And,  as  the  destruction 
of  contingent  remainders  at  law  defeated,  when  it 
happened,  the  intention  of  those  who  created  them, 
equity  did  not  so  far  follow  tho  law  as  to  introduce 
into  its  system  a  similar  destruction  of  contingent 
remainders  of  tru.>t  estates.  It  rather  compelled  the 
trustees  continuallv  to  observe  the  intentitm  of  those 


"  lU'VoHliclesR  to  jHTiiiit  tlip  said 
"A.  anil  iim  uasigiia  tn  rt'ctivi' 
"  till-  iviitK  irtsuoH  and  profits  of 
"the  miid  lands  hcrrditnnipnts 
"  and  ))remi8e8  during  hia  lift' 
"  And  from  and  immediately 
To  A.'s  first  "  lifter  the  decease  of  the  said  A. 
and  other  "  'Jo  the  use  of  the  first  son  of  the 
Mins  in  tail.  "  "ft'''  A.  and  of  the  heirs  of  the 
"  body  of  such  first  son  lawfully 
"issuing  and  in  default  of  such 
"  issue.  To  the  use  of  the  second 
*'  third  fourth  fifth  and  all  imd 
"every  other  son  an<l  sons  of 
"  the  said  A.  severally  succcs- 
"  sively  and  in  remainder  one 
'*  after  another  om  they  shall  Iw 
"  in  seniority  of  age  ami  priority 
"  of  birth  and  of  the  sovcnl  anil 
"resfeotive   heirs   of   tli<     Inxly 


ami  Ixiiiics  of 
.--iich  son  iuid 
i.ssiiin)<  the  elder 


ill!  and  cvciv 
sons  lawfully 
the  elder  of  •-uch  sons 
•' .iiKl  the  heirs  of  liis  ImhIv 
"  issuinv  U-ing  always  to  Im  pn  ■ 
'•fernil  to  and  to  take  beforf 
"  tho  \,. linger  of  Micli  sons  and 
"  the  li,  i's  of  his  and  their  body 
•and  icspeotivo  iHidies  issniiii; 
'•  And  i'l  default  of  siu'b  's^ul■  " 
&c.  Then  follow  the  .thcr  ri'- 
mainders. 

(u)  Ante,  p.  182  .•«/. 

(x)  Feame  ('.  1{.  ,T21. 

(yj  See  Chajmu'a  v.  liliixill. 
t  ii.  t.  Talb.  14.5.  J.-.l  :  Hopki;. 
V.  Hirpkint,  (a.  ■.  Talh.  .'■|2  ii.  ; 
Aiill>;i  \  Micklethmiil,  j.".  CI,.  |l. 
."lit;  Ahhi.fH  \.  liiiiiu  i{.  ITCIi  1 1 
211. 
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w'husu  wishes  they  liiid  imltrlakoii  to  cxi'cuto.  Accurd- 
ingly,  if  a  conveyance  had  been  made  unto  and  to  the 
me  of  A.  and  his  heirs  in  trujjt  for  B.  for  life,  and  after 
his  decease  in  trust  for  his  lirst  and  other  sons  succes- 
sively in  tail, — hero  thn  whole  legal  estate  would  have 
been  vested  in  A.,  and  no  act  that  B.  could  have  done, 
nor  any  event  wliicii  might  have  happened  to  his 
equitable  ostat<',  before  its  natural  ti-rniination,  tuuld 
have  destroyed  the  contingent  remainder  directed  to 
be  held  by  A.  or  his  heirs  in  trust  for  the  eldest  son. 


Pi 
'^1 
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OF   AN    EXKCU'i'ORY   XMKUEST. 


!^'ii 


CoNTiNUENT  reiuaiudors  are  fuluru  rstatos,  whicL, 
us  wo  liavo  st't'ii  (a),  were  continually  liable,  at  cunimoii 
law,  until  thoy  actually  existed  as  estates,  tu  bo  dustroyod 
altogether ;  executory  interestf;,  on  tho  other  hand, 
are  future  estates,  which  in  their  nutuio  are  in- 
Kxceuu.iy  destructible  (6).  They  arise,  when  their  time  comes, 
ii.imsu  arise        { ^|^  j^.  ^^^^,^^  inherent  stren^'th  ;  they  depend  not  for 

of  tlicir  <>uu  I     i.  ii 

bUciiyih,        protection  on  any  prior  eslate>s.  l)iit  on  the  contrary, 

thoy  themselves  often  put  an  enil  (ti  any  prior  estates, 

wliich   may    bo   subsisting.     It   is    proposed,   in    the 

present  chapter,  to  consider  the  means  by  which  these 

future  estates  may  be  created;    and,  in  (he  next,  to 

treat  of  the  time  tixed  by  Iho  law,  within  which  tlu^y 

must  arise,  and  beyond  which  they  caniiot  be  made  to 

connuence.     We  shall  then  bo  enabk'd   to   revert    to 

the  rules,  which  prevent  the  settlement  of  property 

in  perpetuity  by  a  series  of  contingent  remainders. 


1.  Executory  interests  may  now  be  created  in  two 
ways  —under  the  Statute  of  Uses  (c),  and  by  will. 
Executory  interests  created  under  the  Statute  of  Uses 


(«)  Ante,  p.  374  iKj. 

(h)  hVaiiif  ('.  K.  4I«.  J5<f<ifv 
liiioH  «crf  iiljuliwlnil,  it  wii.-*  iv 
iiiuttrt'  of  doubt  wliitlicr  ii  liiii' 
wouKl  not  liur  an  executory  in- 
toit'Ht,  in  case  of  iion  rlaiin  for 
lixr  .u-»r»  after  a  right  >>f  entry 
Inul  arisen  under  ttie  r\eiiitory 
intfivat ;  RoinitI;/  \.  Ji'iitc-,  i> 
T.iunt.    JtiJ  ;    oee    tiiiti,    \<y.    72. 


n.  (;),  !t1).  Exeeutory  interestM 
.-nl*«'()uent  to.  or  in  defeazanef 
of  an  estate  tail,  niuy  alco  !«• 
Iiarred  in  the  sunie  manner,  and 
liy  the  saniu  means,  as  remain- 
ders expeetant  on  tlie  determi- 
nation of  the  estate  tail  ;  Fearm 
»'.  It.  423;  Milbank  v.  Vtiin , 
IM!t:i,  :l  C'h.  7U. 

(.  )  Stat.  27  Hen.  Mil.  e.   ML 
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1110  called  sprinying  or  shijting  uses.     Wo  Iiuvo  tiouu  (d)  SpriuHimf 

that,  previously  to  the  passing  of  this  statute,  the  use  "^^^^"'^ 

of  land  was  under  the  sole  jurisdiction  of  the  Court  of  Executory 

Chancery,  as  trusts  were  afterwards.     In  the  exercise  "*■*?   ., 

of  this  jurisdiction  it  would  seem  that  the  Court  of  ttHowed  i.y 

Chuncory,  rather  than  disappoint  the  intentions  of  [i^^JJ.^. "' 

parties,  gave  vaUdity  to  such  interests  of  a  future  or 

executory  nature,  as  were  occasirnally  created  in  tho 

disposition  of  the  use  (e).    For  instance,  if  a  fooffmont 

had  been  made  to  A.  and  his  heirs,  to  tho  use  of  B.  and 

ilia  heirs  from  to-morrow,  the  Court  would,  it  seems, 

have  enforced  the  use  in  favour  of  B.  notwithstanding 

that,  by  the  rules  of  law,  the  estate  of  B.  would  ha\  u 

been  void(/).    Hero   we   have   an   instance  of   aii 

executory  interest  in  the  shape  of  a  springing  use,  giving 

to  B.  a  future  estate  arising  on  tho  morrow  of  its  own 

strength,  depending  on  iio  prior  estate,  and  thoreforo 

nut  liable  to  be  destroyed  by  its  prop  fulUug.    WIuu  ' '"^  suuiiu 

iIk;  Statute  of  Uses  (g)  was  passed,  the  juiisdictiou  oi  "'  ''*"■ 

tijo  Court  of  Chancery  over  uses  was  at  once  annihilatcil. 

But  usos  in  becoming,  by  virtue  of  the  statute,  estates 

at  law,  brought  with  them  into  the  courts  of  law  many 

of  tho  attributes,  which  thoy  had  before  possessed 

while  subjects  of  the  Court  of  Chancery.    Amongst  Jixirutoiy 

others  which  remained  untouched,  was  this  capabihty  ,XVi!ii'' 

of  being  disposed  of  in  such  a  way  as  to  create  executory 

interests.     The   legal   seisin   or   possession   of   lands 

became  then,  for  the  lirst  time,  disposable  without  the 

observance  of  the  formahties  previously  required  (/() ; 

and,   amongst    the   ilispositions   allowed,    were   these 

executory  interests,  in  which  the  legal  seisin  is  shifted 

about  lium  one  person  to  another,  at  the  mercy  of  the 

springing  uses,  to  which  the  seisin  has  been  iudissolubly 

united  by  the  Aet  of  I'arliament :   accordingly  it  now 

I'l)  AiilF,  pp.  172—174.  (,/i  •_>;  Hen.  AIII.  e.  10;  >i,ili, 

(' )   Butl.  II.  (.1)  In  1-Vaiiic  C.  l:.  p.  170. 
•'^'*'-  (/')  Sci'    'inh,    1.1,.    17f,    J03— 

1/)  AiUc,  p.  Uii7.  2oii. 
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Kxikinplc : — 
I'o  tho  use  of 
A.  and  his 
licin  until  a 
luarriiiKc,  ami 
ufl«r  tho 
niiirriagc,  to 
utiier  uses. 


liaiipeiis  thut  by  iiiuans  of  usus,  the  legal  suiuin  or 
possossion  of  hmU  may  bi;  shiftt'tl  from  one  person  to 
uuothor  in  an  t-ndless  variety  of  ways.  We  havo 
seen  {%),  that  a  conveyance  to  B.  and  his  heirs  to  bold 
from  to-morrow  is  absolutely  void.  But  by  means  of 
shifting  uses,  tho  des^ired  result  may  be  accompUshod  ; 
for,  an  estate  may  be  conveyed  to  A.  and  his  heirs,  to 
tho  use  of  tho  conveying  party  and  his  heirs  until  to- 
morrow, and  then  to  the  use  of  B.  and  his  heirs.  A 
very  common  instance  of  such  a  sliifting  use  occurs  in 
an  ordinary  marriage  settlement  of  lands.  Supposing 
A.  to  be  the  settlor,  the  lands  aro  then  conveyed  by 
him,  by  a  settlement  executed  a  day  or  two  before 
tho  marriage,  to  tho  trustees  (say  B.  and  C.  and  their 
heirs)  "  to  tho  u.so  of  A.  and  his  heirs  until  the  intended 
iimrriago  shall  bo  solemnized,  and  from  and  imme- 
diately after  tho  solemnization  thereof,"  <u  the  uses 
agreed  on  ;  for  example  to  the  use  of  1).,  tho  iuteudeil 
husband,  and  his  assigns  for  his  life,  and  so  on  (Ic). 
Hero  B.  and  C.  take  no  permanent  estate  at  all,  as  vv«! 
have  ahready  seen  (/).  A.  continues  as  he  was,  a  tenant 
in  foe  simple  until  the  marriage ;  and  if  the  marriagu 
slunild  never  happen,  his  estate  in  fee  simple  will  con- 
tinue with  him  untouched.  But,  tho  moment  tho 
marriage  takes  place,— without  any  further  thought  or 
care  of  the  parties, — the  seisin  or  possession  of  the 
lands  shifts  away  from  A.  to  vest  in  D.,  tho  intended 
husband,  for  his  life  according  to  the  disposition  made 
by  the  settlement.  After  the  execution  of  the  settle- 
ment, and  until  the  marriage  takes  place,  the  interest 
of  all  the  parties,  except  tho  settlor,  is  future,  and 
contingent  also  on  the  event  of  the  marriage.  But  th«< 
Ufe  estate  of  D.,  the  intended  husband,  is  not  an  interest 
of  the  kind  called  a  contingent  remainder.  For,  the 
estate  which  precedes  it,  namely,  that  of  A.,  is  an 


(I)   Aillr,  p.  ;{(17. 

(le)  yce  the  foiiii  of  si'ttlctiuiit 


^iviii  ill  I'ait  VI..  /KM'. 
(/)  AiiU,  pp.  17s,  -'III,  Jll. 
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wtato  in  feo  aimplo,  after  which  no  remainder  can  be 
hnuted.    The  lue  to  D.  for  liis  life  springs  up  on  the 
luarnago  taking  place,  and  puts  an  end  at  once  and  fur 
ever  to  the  estate  in  foe  simple  which  belonged  to  A. 
Here,  then,  is  the  destruction  of  one  estate,  and  the  sub- 
stitution of  another.    Tho  possession  of  A.  is  wrested 
from  him  by  the  use  to  D.,  instead  of  D.'s  estate 
waiting  till  A.'s  possession  is  over,  as  it  must  have 
done    had    it    been    merely    a    remainder.    Another  Anotl.or 
instance  of  the  appUcation  of  a  shifting  use  occurs  in  i"«t»»«>';"- 
those  cases  in  which  it  is  wished  that  any  poise,!,  who 
shall  become  entitled  under  the  settlement  shall  take 
the  name  and  arms  of  the  settlor.    In  such  a  case,  n,„,,  ,,.,, 
the  mtention  of  the  settlor  is  enforced  by  means  of  a  """"•  ' 
shifting  clause,  under  which,  if  the  party  for  the  time 
being  entitled  should  refuse  or  neglect,  within  a  definite 
time,  to  assume  the  name  and  boar  the  arms,  the  lands 
will  shift  away  from  huu,  and  vest  in  the  person  next 
entitled  in  remainder. 


From  the  above  examples,  au  idea  may  bo  furmod 
(»f  the  shifts  and  devices  which  can  now  l,e  effected  in 
settlements  of  land,  by  means  of  spri lifting  and  shift- 
ing uses,     iiy  means  of  a  uso,  u  future  ostato  may  be 
made  to  spring  up  with  coitaiuly  at   u  given  tim<-. 
It   may   be   thought,   therefore,   that   contingent   n- 
mainders,    having   mitil   recently    been    destructible, 
would  never  have  been  made  use  of  in  modern  con- 
veyancing, but  that  everything  would  have  been  made 
to  assume  the  shape  of  an  executory  interest.     This 
however,  is  not  the  case.    For,  in  many  instances! 
future  estates  are  necessarily  reqmred  to  wait  for  the 
regular  expiration  of  those  which  precede  them  ;  and, 
when  this  is  the  case,  no  art  or  device  can  prevent 
such  estates  from  being  what  they  are,  contingent 
remainders.     The  only  thing  that  could  formerlv  bo 
ilono,  was  to  take  care  fur  their  presorvatiuu,  l>\  mvnu.^ 

W.li.l'. 


Zo 


UHU 


UV  INC'Ulll'UKE^VL   UKlt£DITAll£M'». 


Nu  liiniution  of  trutttees  fur  that  purpose.  Fur,  tho  luw,  huviuK 
aThWUng  vMc  '^®<'"  ttcquaintod  with  romaiuders  long  before  uses  woro 
which  i-ttn  bo  introduced  into  it,  will  never  construe  any  limitation 
rcuuindcr.'' ^  to  bo  a  springing  or  shifting  use,  which,  by  any  fair 

interpretation,  can  be  regarded  as  a  remainder,  whether 

vested  or  contingent  (m). 


iSciiitiUn 
juriM. 


The  establishment  of  shifting  and  contingent  us(*s 
occasioned  groat  difficulties  to  the  early  lawyers,  in  con- 
sequence of  tho  supposed  necessity  that  there  should, 
at  tho  time  of  tho  happening  of  tho  contingency  on 
which  the  use  was  to  shift,  be  some  person  seised  tu 
tho  use  then  intended  to  take  effect.  If  a  conveyance 
were  made  to  B.  and  bis  heirs,  to  tho  use  of  A.  and  his 
liein  until  a  marriago  or  other  event,  and  afterwards 
to  the  use  of  C.  and  his  hoirs,  it  was  said  that  tho  use 
was  executed  in  A.  and  his  heirs  by  the  statute,  and 
that  as  tliis  use  was  co-oxtensive  with  tho  seisin  of  B., 
B.  could  havo  no  actual  seisin  remaining  in  him.  Tho 
event  now  happens.  Who  is  seised  to  the  use  of  C.  V 
In  answer  to  this  question  it  was  held  that  the  original 
seisin  reverts  back  to  B.,  and  that  on  the  event  happen- 
ing ho  becomes  seised  to  the  lise  of  C.  And  to  support 
this  doctrine  it  was  further  held  that  mcuntimc  u 
possibility  of  seisin,  or  sciniilla  juris,  remained  vested 
in  B.  But  this  doctrine,  though  strenuously  main- 
tained in  theory,  was  never  attended  to  in  practice. 
And  in  modern  times  the  opinion  contended  for  by 
Lord  8t.  Leonards  was  generally  adopted,  that  in  fact 
no  scintilla  whatever  remained  in  B.,  but  that  he  was, 
by  force  uf  tho  statute,  imiiiediutely  divested  of  all 
estate,  and  that  the  usfs  tlieiiccforwaid  tuok  effect 
I'.statcH   according   to   their   limitations,    by 


as 


legal 


(w)  I'Viiim-  (',  It.  ;Wt>-3«5, 
.'iJO  ;  /*»•  il.  Uunii  V.  Hoicell, 
10  J!.  &  r.  l!tl.  1!I7:  I  I'lvst. 
Al>^t.  \M\  ;  M  /lilt  \.  Sunnii'i-', 
UtOS,  J  Ih.  250.     Svv  Jit  Lidt- 


iiKii  inid  Lloi)tl,  I.H  <  h  1).  r>-24  ; 
Iftaii  V.  Muw.  18SH.  :i  Hi.  lOO  ; 
.S//„„.,  V.  Sifme^,  ISlMi.l  C'h.  1*7-'  ; 
A'l   WriijhiMuii.  1!IU4,:J      h   'Jo. 
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rulutiou  to  tho  original  seisin  nionifnluriiy  vostod  in 
B.  (n).     FiniiUy  an  Act  of  iHtiO  dcclarod  tho  law  to  bo  x.,w 
in  uccordanco  with  Lord  St.  LoominU'd  opinion,  uu«l  "'^''-''^'J- 
gravoly  abolishod  tho  existeuco  of  scinlUla  juriit  (o). 


When  one  is  untitled  to  land  us  tenant  in  foo  simple 
in  possesaion,  with  un  oxucutory  limitation  over  to  the 
use  of  another— us  whore  land  is  hmitod  to  the  uiio  of 
A.  and  his  heirs,  but  if  A.  shall  die  in  tho  lifotimo  of 
U.,  thon  to  tho  use  of  }i.,  and  his  hoii-s— tho  tenant  in 
possession  is  not  impeachable  for  legal  wasto  {p),  unless 
tho  instrument  conierriug  hia  estate  expressly  prohibits 
him  from  committing  waste  (rj).  But  ho  may  bu 
restrainetl  by  injunction  from  connuitting  any  equit- 
able waste  ip).  And  ho  has  all  the  powers  of  a  tenant 
for  hfo  under  the  Hotlled  Land  Acts  (r). 

One  of  the  most  cuuvenieiit  and  useful  a[iplicatious 
of  springing  uses  occurs  in  the  case  of  jHjwcrs,  which 
are  methods  of  causing  a  use,  with  its  accompany uig 
estate,  to  spring  up  at  tho  will  of  any  given  person  (s) : 
— Thus,  lands  may  be  conveyed  to  A.  and  his  heirs 
to  such  uses  us  B.  shall,  by  any  deed  or  liy  his  will, 
appoint,  and  in  default  of  and  until  any  such  appoint- 
ment to  tho  use  of  C.  and  his  heii-s,  or  to  any  other 
uses.     These  uses  will  accordingly  confer  vested  estates 


Tenant  in  fv«-, 
with  excv'u. 
tury  limitu- 
tiuii  over, 
may  luniniit 
Icgul,  but  nut 
ciliiitHblo 
wuato. 


HU3  tlll- 
IIOWI'M  I  if  il 

Icittuit  fur 
life  uiiiirr 
Ncttlitl  l^iliil 
Act*. 

I'liwi'rs. 


(n)  SukU.  Pow.  D). 

(o)  SUt.  23  &  24  \i<t.  <■.  ;JS, 
H.  7,  which  priivides  that  when- 
by  any  iiiMtruiiifiit  luiy  hi-n-dita- 
rnvntx  havu  Ih-i-ii  or  shiill  In' 
linilt«^l  U>  iim'M,  all  iiw.s  ihiTf- 
under,  whether  f.X|iri'SN<'d  nr  im- 
plied by  hiw,  iUld  whrthcr  iiiiliic- 
diute  iir  fuluiv,  or  roiitiii>:('iit  nr 
exeeutory.  nr  to  U?  dedaivd 
under  any  |«i»fr  therein  loa- 
taintnl,  shall  takertfwt  when  und 
as  they  uriw,  by  fnive  nf  and  by 
reiatiua  to  the  estate  and  seiniii 
originally  vested  in  tho  person 
wised  to  the  uses ;  and  the 
continued  cxiNlence  in  him  or 
el«c where  of  any  seiiiin  to  uses 


or  icintiUa  jarii  iihall  not  Ix) 
deemed  neeesMary  for  the  support 
of,  or  to  give  ctu-et  to,  future  or 
contingent  or  executory  uhch  ; 
nor  Hhall  any  such  Neisin  to  uwm 
or  Miiitillu  jurist  lie  deemed  to 
lie  siisjM-nded,  or  to  K-main  or  to 
Miltnist  ill  him  or  elsewhere. 

[p)  'J'liiHtr  \.  Wriijht,  2  Ho 
<i.  V.  &  J.  2:il  :  III  UiiHhur,/i 
Still' d  K4'Ui^.  WWW.  2  <li.  rj-iT, 
.■|ti.» ;  >ce (//(<(.  |'|..  S»t.  |(«».  I  |(i- 1  IS. 

I'/)  BUike  V.  I'diia,  1  \h-  <J.  .1. 
&  S.  345. 

(rj  ,Stut.  15  &  10  Vict.  e.  :i«, 
.s.  .">x  ( I,  ii. ) ;  sei-  '/«/'•.  |ip.  i2t>     I2ti. 

(«)  See  Cu.  Litl.  271  h,  n.  (1), 
VII.  1. 


im 


or  INCUKl'OKEAI.    lIKHKUlTAMKNYli. 


(lr»-<liloi.-. 
rights. 


]!uiikriiiiU'> 


on  C'.,  ur  tliu  paitioN  liaviug  them,  Bubject  to  be  divitdlod 
vr  destroyud  at  uny  liiiio  by  B.  oxerrisiDg  bis  pouter 
ol  u|ipuintiut)Dt.  Iluri)  B.,  though  not  owner  of  thu 
property,  has  yet  the  imwer  at  any  time,  at  unco  tu 
dinpoHu  uf  it  by  exuculing  a  deed ;  and  if  he  sboold 
pleaue  to  appoint  it  to  the  une  of  himself  and  his  hein, 
ho  in  at  perfect  Uberty  ho  to  do ;  ur  by  virtue  of  his 
power,  he  may  dispose  of  it  by  his  will,  buch  a  powi>r 
of  appointment  is  evidently  a  privilege  of  great  value  ; 
it  is  nearly  an  good  us  ownership  ;  and  it  has  accord- 
ingly been  made  to  share  the  Uubilities  of  ownership. 
Thus,  under  the  Judgments  Act,  1888,  the  sherifT 
may  deliver  execution  under  the  writ  of  degit  of  all 
hereditaments,  over  which  a  judgment  debtor  Hhall  at 
the  time  of  the  judgment,  or  at  uny  time  afterwards, 
have  any  disposing  power  which  he  might,  without 
the  assent  of  any  other  person,  exercise  for  his  own 
benefit  {t).  And  by  the  Bankruptcy  Act,  1888,  the 
trustee  for  the  creditors  of  any  person  becoming  bank- 
rupt may  exercise,  for  the  benefit  of  his  creditors,  all 
powers  (except  the  right  of  nomination  to  a  vacant 
(xsclesiastical  benefice)  which  might  have  been  exercised 
by  the  bankrupt  for  his  own  benefit  at  the  couunence- 
ment  of  his  bankruptcy  or  before  his  discharge  (u). 
80  that,  in  the  example  wo  have  taken,  the  estate  of 
C.  is  liable  to  be  defeuted  by  uny  judgment  creditor 
of  B.  taking  the  lands  in  execution,  or  in  the  event  of 
B.'s  bankruptcy,  as  well  as  by  un  appointment  made 
by  B.  But  if  B.  should  die  before  the  lands  have 
been  affected  by  any  judgment  against  him  (i),  and 
(I)  tittit.  1  &  3  Viit.  <■.  110. 


s.  1 1  ;  ante,  p.  274.  By  «tit.  13, 
judgments  wrre  hIku  made  a 
('hiir|;o  un  Huch  hcreditamcntH  : 
but  the  effect  of  the  Act  in  this 
ri'speet  haH  been  uiutlitied  bv 
later  AetHuf  180U,  18U4. 18S8,  and 
lUOU,  ill  the  maimer  exphiiiied  in 
the  chapter  un  Crcditunt'  ]<l^llt.^  ; 
mile,  pp.  :J75 — ilV. 

(II)  «tat.  Hi  &  47  Vict.  c.  OJ, 


Ml.  44,  56 :  Niehola  to  Xix  r.  29 
fh.  D.  1005.  Stat.  32  &  33  Vict, 
c.  71,  88.  IS,  par.  (4),  25,  par.  (0), 
were  to  the  game  effect.  '1  ho 
former  ActM  gave  u  similar 
power  to  the  aiHiigneeH  of  tlie 
bankrupt ;  sec  HtaUi.  W  (iet>.  IV. 
..  Ili.N.  77;  12  &  13  Vict.  e.  ItMl, 
B.  H7. 

(t)  (Sec  ((«/f,  pp.  275— l'7t». 
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without  having  beoii  bankrupt  or  having  niadn  any 
appointment  by  deod  or  will,  C.  will  hocome  indofeaiibly 
entitled  to  tho  landn  ;  which  will  be  no  longer  subject 
to  B.'s  debts  (r).    If,  iiowovor,  R.  should  exercise  th«t 
power  by  dood  or  will  in  favour  of  a  volunteer  (or 
person  not  claiming  for  vuluablo  consideration  (y) ),  h»> 
will  bo  considered  to  have  iimdo  the  lands  his  own ; 
and  thoy  will  tlicn-foro  i»o  liuhht  to  satisfy  all  his  debts 
aft(»r  his  death,  but  not  until  all  his  other  property 
has  b«'i'n  oxi.'austod  (:).     Wlicnt  a  goncral  power  of 
appointment  is  oxorcisablo  by  will  only,  the  property 
subject  thereto  cannot  be  takon  under  any  execution 
against  tho  donee  of  the  power  ;  and  tho  power  remains 
ext^rcisable  by  him,  notwithstanding  his  bankruptcy  (a). 
Under  tho  Land  Transfer  Act,  lH!)7(fc),  on  the  death  i>,.v..i„iio.i 
after  that  year  of  any  person  entitled  to  a  general  power  ""  "'" 
of  appointment  over  real  estate  and  having  oxtrcist-d  <i«atli  •>(  m.l 
the  same  by  will,  the  property  appointed  vests  in  his  ','S.i' u 
executors  or  administrator  in  the  same  manner  as  his  *'"  •""''••■ 
own  real  estate  (r) ;  but  the  appointee  remains  entitled  't'«'w'"r 
thereto  in  equity  in  the  same  manner  ns  a  devisee  of  the 
testator's  own  estate,  and  has  the  like  n\'ht  of  requir- 
ing a  conveyance  of  the  property,  if  not  wanted  to 
satisfy  the  testator's  debts  or  funeral  or  testamentary 
expenses,  from  his  personal  representatives  {«J). 

Suppose,  then,  that  B.  should  exercise  his  power,  Rx.n i^- .,f 
and  appoint  the  lands  by  deed,  to  the  use  of  D.  and  his  ',"'^^'|"'  '"> 
heirs.    In  this  case  tho  execution  by  B.  of  tho  instru- 
ment required  by  the  power,  is  the  event  on  which  tho 

(jr)  Holme*  v.  ('(Mjhill,  7   Vvh. 
4IW,  12  Vc8.  200. 


iy)  AiUt,p.  7U. 

(;)  Sug.  Pow.  474  ;  Fleming 
V.  Bitrhamin,  3  Do  U.  M.  &  «. 
97«:  liei/fus  V.  Lauittj,  1903. 
A.  C.  411;  antf.ii.  221.  n.  (k) ; 
Hee  WiUianu  v.  Williams,  lOOO. 
I  rii.  152,  «erf  quwre. 

('■)  Re  Ouedalla,  imC),  2  (;h. 
3.'tl,  ilcciiling  that,  if  thu  tluntt' 
of  bulIi  11  power  (lie  an   uiiilis- 


I'lKtrgeil  iNuiknipt  having  oxit- 
oiHed  the  ])ower  in  favour  of  a 
Volunteer,  the  property  is  subject 
only  to  his  debts  iiinirred  since 
thu  luiukruptcy. 

(h)  Stilt.  OO  A  01  Vict.  c.  05, 
8.  1  (2). 

(c)  Aiile,  pp.  2»,  75,  *">,  133, 
13!l.  IS7,  l!>2.  2()i».  ±i>K  225,  350. 

('/)  An/f.  pp.  2'.l.  7.">.  Hr>,  133, 
I. lit.  221,  22i>. 
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use  is  to  spring  up,  and  to  destroy  the  estate  already 
existing.  The  moment,  therefore,  that  B.  has  duly 
executed  his  power  of  appointment  over  the  use  in 
favour  of  D.  and  his  heirs,  D.  has  an  estate  in  fee  simple 
in  possession  vested  in  him,  by  virtue  of  the  Statute 
of  Uses,  in  respect  of  the  use  so  appointed  in  his  favour ; 
and  the  previously  existing  estate  of  C.  is  thenceforth 
The  power  is  completely  at  an  end.    The  power  of  disposition  exer- 

onlv  over  the     -jit-*  ,        t       •         •  , 

■  cised  by  B.  extends,  it  will  be  observed,  only  to  the 
use  of  the  lands ;  and  the  fee  simple  is  vested  in 
<ho  appointee,  solely  by  virtue  of  the  operation  of  the 
Statute  of  Uses,  which  always  instantly  annexes  the 
legal  estate  to  the  use  [e).  If,  therefore,  B.  were  to 
make  an  appointment  of  the  lands,  in  pursuance  of  his 
power,  to  D.  and  his  heii-s,  to  the  me  of  E.  and  his  heirs, 
D.  would  still  have  the  uso,  which  is  all  that  B.  has  to 
dispose  of ;  and  tho  use  to  R.  would  bo  a  use  upon  a  use, 
which,  as  wo  have  seen  (/),  is  not  executed,  or  made 
into  a  legal  estate  ])y  the  Statute  of  Uses.  E.,  therefore, 
would  obtain  no  estate  at  law ;  although  the  Court 
would  in  accordance  with  the  expressed  intention, 
consider  him  beneficially  entitled,  and  wotild  treat  him 
as  tho  owner  of  an  equitabl'i  estate  in  fee  simjile, 
obliging  D.  to  hold  his  legal  estate  merely  as  a  trustee 
for  Fi.  and  his  heirs  (o\ 


The  terms 
and  formali- 
ties of  the 
power  must 
l)e  eomplied 
with. 


In  the  exercise  of  n  power  it  is  absolutely  necessary 
that  tho  t.'niis  of  the  power,  and  all  the  fonualitios 
required  by  it,  should  be  strictly  complied  with.  If  the 
power  should  require  a  dml  only,  a  ivlll  Avill  not  do  ;  or, 
if  a  mil  only,  then  it  cannot  be  exercised  by  a  deed  (h), 
or  by  any  other  act  to  take  effect  in  the  lifetime  of  the 
person  exercising  the  power  (i).  So  if  the  power  is  to 
be  exercised  by  a  deed  attested  by  two  witnesses,  then  a 

(e)  fiee  ante,  pp.  175—177.  1  Drury,  11. 

(/)  Ante,  pp.  17ft— 181.  (i)  Sugd.  Pow.  210;   1  Chance 

(f7)  Sugd.  Tow.  191.  on   Powers,  eh.  0,  pp.  27;l  mj.  ; 

(h)  Marjoribanks  v.  IIorcmlrH.  Rr  Parkin.  ISiH'.  :i  Ch.  .510. 
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deed  attested  by  one  witness  only  will  bo  insufficient  (k). 

This  strict  compliance  with  the  terms  of  the  power  was 

carried  to  a  great  length  by  the  Courts  of  law  ;  so  much 

so  that  where  a  powor  was  required  to  l)e  exercised  by  a 

writing  under  hand  and  seal  attested  by  witnesses,  the  Power  to  be 

exercise  of  the  power  was  held  to  be  invahd  if  the  ^^riUn^nder 

witnesses  did  not  sign  a  written  attestation  of  the  hand  and  seni. 

signature  of  the  deed,  as  well  as  of  the  sealing  (i).  witnosses.'^ 

The  decision  of  this  point  was  rather  a  surprise  upon 

the  profession,  who  had  been  accustomed  to  attest 

deeds  by  an  indorsement,  in  the  words  "  sealed  and 

delivered  by  the  within-named  B.  in  the  presence  of," 

instead  of  wording  the  attestation,  as  in  such  a  case  this 

decision  required,  "  Signed,  sealed,  and  delivered,"  &c. 

In  order,  therefore,  to  render  valid  the  many  deeds 

which  by  this  decision  were  rendered  nugatory,  an  Act 

of  ParUament  (m)  was  passed  by  which  the  defect  thus  stat.  m  (Wc 

arising  was  cured,  as  to  all  deeds  and  instruments'"''  """*• 

intended  to  exercise  powers,  which  were  executed  prior 

to  tlie  30th  of  July,  1814,  the  day  of  the  passing  of  the 

Act.    But  as  the  Act  had  no  prospective  operation, 

the  words  "  signed,  sealed,  and  delivered,"  were  still 

necessary  to  be  used  in  the  attestation,  in  all  cases 

whore  the  power  was  to  be  exercised  by  writing  under 

hand  and  seal,  attested  by  witnesses  (?i).     It  is,  however, 

now  provided  by  the  Law  of  Property  Amendment  Act,  N>w  mact. 

1859,  that  a  deed  thereafter  executed  in  the  presence  of  '"^"*" 

and  attested  by  two  or  more  witnesses  in  the  manner  in 

which  deeds  are  ordinarily  executed  and  attested,  shall, 

so  far  as  respects  the  execution  and  attestation  thereof, 


(*)  Sugd.  P<)W.  207  gq.  ;  1 
Chance  on  Powers,  331. 

(I)  Wright  v.  Wakfford,  4 
Taunt.  213  ;  Doe  d.  MnnxfieM  v. 
Peach,  2  M.  &  S.  576,  15  R.  H. 
361  ;  Wrirjht  V.  Barlow.  3  M.  &  S. 
512,  16  R.  R.  339. 

(m)  54  Geo.  III.  n.  168. 

(it)  Set",  howevuf,  Vlnctnl  w 
Bishop  of  Sodor  and  Man,  5  Ex. 


682,  693,  in  which  ca.sc  the  Court 
of  Exchequer  intimated  that  they 
considered  the  case  of  Wright  v. 
Wnkeford  now  overruled  by  the 
case  of  Burdett  v.  Doe  d.  Spih- 
hiiri/,  10  CI.  &  Fin.  340,  0  Man.  & 
Or.  386.  See  also  Re  Bickellx' 
Trusts,  I  .T.  &  H.  70,  72,  aflRmied, 
NeivUm  V.  Bickeffi,  9  II.  L.  <\ 
262. 
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lief  on  tho 
<lof<'ctivc 
I'xefution  of 


be  a  valid  execution  of  a  power  of  appointment  by  deed 
or  by  any  instrument  in  writing  not  testamentary ;  not- 
withstanding it  shall  have  been  expressly  required  that 
a  deed  or  instrument  in  writing  made  in  exercise  of 
such  power  should  be  executed  or  attested  with  some 
additional  or  other  form  of  execution  or  attestation,  or 
solemnity.  Provided  always,  that  this  provision  shall 
not  operate  to  defeat  any  direction  in  the  instrument 
creating  <Ke  power  that  the  consent  of  any  particular 
person  shall  be  necessary  to  a  vaUd  execution,  or  that 
any  act  shall  be  performed  in  order  to  give  vaUdity 
to  any  appointment,  having  no  relation  to  the  mode 
of  executing  and  attesting  the  instrument ;  and  nothing 
contained  in  the  Act  shall  prevent  the  donee  of  a  power 
from  executing  it  conformably  to  the  power  by  writing, 
or  otherwise  than  by  an  instrument  executed  and 
attested  as  an  ordinary  deed  ;  and  to  any  such  execution 
of  a  power  this  provision  shall  not  extend  (o). 

This  strict  construction  adopted  by  the  Courts  of 
law,  in  the  case  of  instruments  exercising  powers,  is  in 
some  degree  counterbalanced  by  the  practice  which 
prevailed  in  the  Court  of  Chancery  to  give  r(*lief  in 
certain  cases,  when  a  power  had  been  defectively 
exercised,— a  relief  still  afforded  by  the  High  Court  of 
Justice,  now  that  the  Court  of  Chancery  has  been 
ubohshed.  If  the  Courts  of  law  have  gone  to  the  very 
Hmit  of  strictness,  for  the  benefit  of  the  persons  entitltnl 
in  default  of  appointment,  the  Court  of  Chancery,  on 
the  other  hand,  appears  to  have  overstepped  the  propei' 
boundaries  of  its  jurisdiction  in  favour  of  the  ap- 
pointee (p).  For,  if  the  intended  appointee  be  a 
purchaser  from  the  person  intending  to  exercise  the 
power,  or  a  creditor  of  such  person,  or  his  wife,  or  his 
child,  or  if  the  appointment  be  for  a  charitable  purpose, 


(o)  Stat  22  &  23  Vict.  c.  35, 
8.  J2  ;  passed  ]3th  Aug.  1859. 


(p)  Sec    7    Vea.    500 ;    SiiL'd. 
Pow.  532  sq. 
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—in  any  of  these  cases,  equity  will  aid  the  defective 
execution  of  the  power  (q) ;  in  other  words,  the  Court 
will  compel  the  person  in  possession  of  the  estate,  who 
was  to  hold  it  until  the  power  was  duly  exercised,  to 
give  it  up  on  an  undue  execution  of  such  power.  It 
is  certainly  hard  that,  for  want  of  a  little  caution,  a 
purchaser  should  lose  his  purchase  or  a  creditor  his 
security,  or  that  a  wife  or  child  should  be  unprovided 
for ;  but  it  may  well  be  doubted  whether  it  be  truly 
equitable,  for  their  sakes,  to  deprive  the  person  in 
possession  ;  for  the  knds  were  originally  given  to  him 
to  hold  until  the  happening  of  an  event  (the  execution 
of  the  power),  which,  if  the  pon-er  be  not  duly  executed, 
has  in  fact  never  taken  place. 


The  above  remarks  equally  apply  to  the  exercise  of  Esireise  of 
a  power  by  will,  formerly,  every  execution  of  a  power  •"""'"  ''^' *"'• 
to  appoint  by  will  was  obliged  to  be  effected  by  a  will 
conformed,  in  the  number  of  its  witnesses  and  other 
circumstances  of  its  execution,  to  the  requisitions  of 
the  power.  But  the  Wills  Act,  1837  (r),  requires  that  Will.-  A..t,. 
all  wills  should  be  executed  and  attested  in  the  same 
uniform  way  (s) ;  and  it  accordingly  enacts  (<),  that  no 
appointment  made  by  will  in  exorcise  of  any  power  shall 
be  vaUd,  unless  the  same  be  executed  in  the  manner 
required  by  the  Act :  and  that  every  will  executed  in 
the  manner  thereby  required  shall,  so  far  as  respects 
the  execution  and  attestation  thereof,  be  a  valid  execu- 
tion of  a  power  of  appointment  by  will,  notwithstanding 
it  shall  have  been  expressly  required  that  a  will  made 
in  exercise  of  such  power  should  be  executed  with  some 
additional  or  other  form  of  execution  or  solemnity. 


(?)  Sngd.  Pow.  534,  535 ;  2 
Chance  on  Powers,  c.  23,  p.  488 
sq. ;  Lucena  v.  Lucena,  5  Beav. 
249  ;  Be  Walker,  1908,  I  Ch.  5(i0. 

(r)  7  Will.  IV,  &.  1  Vict.  c.  2(i. 

(«)  fiee  ante,  p.  247. 

(«)  Sect.  10  ;  Be  Barnell,  1908, 


1  Ch.  402.  See  Hummel  v.  Hum- 
mel, 1898,  1  Ch.  642  ;  Be  Price, 
1900,  1  Ch.  442;  Barretto  v. 
Young,    l!»00,   2   Ch.   339;    Be 

Walter,     MMKH      1     Oh.    402;      1 

Wms.  \'.  &  P.  294,  II.  ((/),  2nd  ed. 
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Appoint 

ments 

between 


Powers  of  These  powers  of  appointment,  viewed  in  regard  to 

unconnwted   ^^^  individuals  who  are  to  exercise  them,  are  a  species 
riU^di^r''    °'  dominion  over  property,  quite  distinct  from  that  freo 
from  aiiena-   right  of  alienation  which  has  now  become  inseparably 
in^J^^fiJ*  aniiexed  to  every  estate,  except  an  estate  tail,  to  which 
a  modified  right  of  alienation  only  belongs.    As  aliena- 
tion by  means  of  powers  of  appointment  was  of  a  loss 
ancient  date  than  the  right  of  alienation  annexed  to 
ownership,  so  it  was  free  from  some  of  the  incumbrances 
by  which  that  right  was  clogged.     Thus  a  man  may 
exercise  a  power  of  appointment  in  favour  of  himself 
^wimmi  and  or  of  his  wife  (u) ;  although,  as  we  have  seen  (x),  a  man 
cannot,  by  virtue  of  his  ownership,  directly  convoy  to 
hitnsolf,  and  could  not,  previously  to  the  year  1882. 
so  convey  to  his  wife.    So  wo  have  soon  (//)  that  a 
married  woman  could  not  formerly  convey  her  estates 
without  a  fiite,  levied  by  her  husband  and  herself,  in 
which  she  was  separately  examined  ;   and  afterwards, 
no  conveyance  of  her  estates  could  be  made  without  a 
deed  in  which  her  husband  must  have  concurred,  and 
which  must  have  been  separately  acknowledged  by  hor 
Married  to  bo  her  own  act  and  deed.    But  a  power  of  appoint- 

~^ '"'"''*  ni^"^  f^it'^^^r  ''y  •It'ed  or  will  might  bo  given  to  any 
liowoi-M.  woman  ;  and  she  might  exercise  such  a  power,  whether 

given  to  her  when  married  or  when  single,  without  the 
consent  of  any  husband  to  whom  she  might  then  or 
thereafter  be  married  (.;)  ;  and  the  power  might  bo 
exercised  in  favour  of  her  husband,  or  of  any  one  else  (n) ; 
Infants'  mar-  and  SO  tlio  law  is  still.  The  Act  of  Parliament  to  which 
meM^'  **'  w®  ^^^^  before  referred  (b),  for  enabling  infants  to  make 
binding  settlements  on  their  marriage,  with  the  sanction 
of  the  Court  of  Chancery,  extends  to  property  over 
which  the  infant  has  any  power  of  appointment,  unless 
it  be  expressly  declared  that  the  power  shall  not  be 


(a)  Sugd.  Pow.  471. 

(x)  Ante.  pp.  210,  .317. 

(II)  Ante,  pp.  314—310. 

(z)  Doe  d.  Bhmfield  v.  Eyre, 


3  0.  B.  557,  5  0  .B.  713. 

(a)  iSusd.  Pow.  47!. 

(b)  Ante,  p.  .•«)1. 
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exercised  by  on  infant  (c).  But  the  Act  provides,  that 
in  case  any  appointment  under  a  power  of  appointment, 
or  any  disentailing  assurance,  shall  have  been  executed 
by  any  infant  tenant  in  tail  under  the  Act,  and  such  sir. 
infant  shall  afterwards  die  under  age,  such  appointment 
or  disentailing  assurance  shall  thereupon  become 
absolutely  void  (d). 


The  power  to  dispose  of  property  independently  of 
any  ownership,  though  established  for  some  three 
centuries,  is  at  the  presont  day  frequently  unknown  to 
those  to  whom  such  a  power  may  belong.  This 
ignorance  has  often  given  rise  to  difficulties  and  the 
disappointment  o^  intention  in  consequence  of  the 
execution  of  powers  by  instruments  of  an  informal 
nature,  particularly  by  wills,  too  often  drawn  by  the 
parties  themselves.  A  testator  would,  in  general 
terms,  give  all  his  estate  or  all  his  property;  and 
because  over  some  of  it  he  had  only  a  power  of  appoint- 
ment, and  not  any  actual  ownership,  his  intention  was 
formerly  defeated.  For  such  a  general  devise  was  no 
execution  of  his  power  of  appointment,  but  operated 
only  on  the  property  that  was  his  own.  Ho  ought  to 
have  given  not  only  all  that  he  had,  but  also  all  of  which 
ho  hatl  any  power  to  dispose.  The  Wills  Act,  18.S7  (c), 
provided  a  remedy  for  such  cases,  by  enacting  (/)  that 
a  general  devise  of  the  real  estate  of  a  testator  shall  be 
construed  to  include  any  real  estate  which  he  may  have 
power  to  appoint  in  any  manner  he  may  think  proper  (7), 
and  shall  operate  as  an  execution  of  such  power,  unless  a 
contrary  intention  shall  appear  by  the  will. 


Ignorance  of 
the  nature  of 
powers  hns 
cauwd  (IJH. 
appointment 
of  iiitcnlion. 


A  general 
power  of 
appoint  nient 
now  execnt*-*! 
by  a  general 
devise. 


(c)  Stat.  18  &  19  Vict.  c.  43, 
s.  1.  See  Be  Carilrosn's  Settle- 
vient,  7  Ch.  D.  728. 

(rf)  Sect.  2.  It  has  been  held 
that  appointments  made  under 
the  Act,  by  infants,  who  are  not 
tenants  in  tail,  do  not  become 
void  on  their  death  under  age  ; 
Re  Scott,  1891,  1  Ch.  208. 


(e)  Stat.  7  Will.  IV.  &  I  Vict, 
e.  26. 

(/)  Sect.  27. 

(g)  Cloves  v.  Awdry,  12  Beav. 
fi04  ;  Re  Mills,  34  (^h.  D.  186  ; 
Re  Williams,  42  Ch.  D.  93  ;  Re 
Byron's  SetikmeiU,  1891.  3  Ch. 
474  ;  Rf  Hayes.  MKM).  2  Ch.  3.12, 
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A  power  may       A  power  of  appointment  may  sometimes  belong  to  a 

exist  concur-  .,         .,,    ,,  ,.  ° 

rently  with     person  Concurrently  with  the  ordinary  power  of  aliena- 
ownewhip.     tion  arising  from  the  ownership  of  an  estate  in  the 

lands.    Thus  lands  may  be  limited  to  auch  uses  as  A. 

shall  appoint,  and  in  default  of  and  until  appointment 

gui»hed  or      A.  may  dispose  of  the  lands  either  by  exercise  of  his 
TcS^nco  P°^®f  (*)•  "■'  ^y  conveyance  of  his  estate  (A:).    If  ho 
of  the  estate,  exercisos  his  power  the  estate  Umitod  to  him  in  default 
of  appointment  is  thenceforth  defeated  and  destroyed  ; 
and,  on  the  other  hand,  if  ho  conveys  his  estate,  his 
power  is  thenceforward  extinguished,  and  cannot  bo 
exercised  by  him  in  derogation  of  his  own  conveyance. 
So  if,  instead  of  conveying  his  own  estate,  he  should 
convey  only  a  partial  interest,  his  power  would  bo 
nHnpended  as  to  such  interest,  although  in  other  respects 
it  would  remain  in  force  ;  that  is,  ho  may  still  exercise 
his  power,  so  only  that  he  do  not  defeat  his  own  grant. 
When  the  same  object  may  bo  accomplished  either  by 
an  exercise  of  the  power,  or  by  a  conveyance  of  tlu» 
estate,  care  should  be  taken  to  express  clearly  by  which 
of  the  two  methods  the  instrument  employed  is  in- 
tended to  operate.    Under  such  circumstances  it  is  very 
useful  first  to  exercise  the  power,  and  afterwards;  fo 
convey  the  estate  hy  way  of  further  assurance  only  ;  in 
which  case,  if  the  power  is  valid  and  subsisting,  the 
subsequent    conveyance  is  of  course  inoperative  (l) ; 
but  if  the  power  should  by  any  means  have  been 
suspended  or  extinguished,  then  the  conveyance  takes 
effect. 


The  doctrine  of  powers,  together  with  that  of  vested 
remainders,  was  brought  into  very  frequent  operation 


(A)  Sir  Edward  Ckre's  case,  6 
Jiep.  17  b  ;  Maundreil  v.  Maun- 
dreU,  10  Ves.  :  i6. 

(i)  Koach  V,  Wtulham,  C  East. 
2S!I. 

(k)  Cox  V.  Chantherlain,  4  \'qs. 


631 ;  Wynne  v.  Griffith,  3  Biiig. 
179, 10  J.  B.  Moore,  592, 6  B.  4  C!. 
923,  1  Russ.  283. 

(I)  Ray  V.  Piiru},  r>  M,-m!.  310, 
5  B.  &  A.  561  ;  Doe  d.  Wigan  v. 
Jones,  10  B.  &  C.  459. 
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by  tho  usaal  form  of  luoderu  purchase  deeds,  wLeuever 
iho  purchaser  was  married  on  or  before  the  1st  of 
January,  1834,  or  whenever,  as  sometimes  happened, 
it  was  wished  to  render  unnecessary  any  evidence  that 
he  was  not  so  married.  We  have  seen  (m)  that  tha 
dower  of  such  women  as  were  married  on  or  before 
the  1st  day  of  January,  1834,  remained  subject  to  tho 
ancient  law :  and  tho  inconvenience  of  taking  a  con- 
veyance to  tho  purchaser  jointly  with  a  trustee,  for  the 
purpose  of  barring  dower,  has  also  been  pointed  out  («). 
The  modern  method  of  etfecting  this  object,  and  at  the  Modem 
same  time  of  conferring  on  the  purchaser  full  power  of  n»et^wl  "f 
disposition  over  the  land,  without  the  concurrence  of  dSw™!' 
any  other  pei-son,  was  as  follows :  A  general  power  of 
appointment  by  deed  was  in  the  first  place  given  to  tho 
purchaser,  by  means  cf  which  he  was  entitled  to  dispose 
of  the  lands  for  any  estate  at  any  time  during  his  life. 
In  default  of  and  until  appointment,  the  land  was  then 
given  to  the  purchaser  for  his  hfe,  and  after  the  deter- 
mination of  his  hfe  interest  by  any  means  in  his  Hfetimo, 
a  remainder  (whicbj  as  we  have  seen  (o),  was  vested) 
was  limited  to  a  trustee  and  his  heirs  during  the  pur- 
chaser's hfe.  This  remainder  was  then  followed  by  an 
ultimate  remainder  to  tho  heirs  and  assigns  of  tho 
purchaser  for  ever,  or,  which  is  the  same  thing,  to  tho 
purchaser,  his  heirs  and  assigns  for  ever  (p).  These 
limitations  were  f.ulficient  to  prevent  the  wife's  right 
of  dower  from  attaching.  For  the  purchaser  had  not, 
at  any  time  during  his  hfe,  an  estate  of  inheritance  in 
possession,  out  of  which  estate  only  a  wife  could  claim 
dower  (g) :  he  had  during  his  hfe  only  a  hfe  interest, 
together  with  a  remainder  in  fee  simple  expectant  on 
his  own  decease.  The  intermediate  vested  estate  of  the 
trustee  prevented,  during  the  whole  oi  the  purchaser's 


(ot)  Ante,  i>.  •,i-2H. 

{n)  Ante,  p.  330. 

(o)  Ante,  pp.  305,  378. 


{/*)  Icarue  C.  11.  347,  n. 
Litt.  379  b.n.  (i). 
('/)  Ante,  p.  328. 


Co. 
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IVs  to  bur 
dowiT. 


llOWCIM. 

W'lllTU  the 
CHtato  in  (if 
limiUxl  duru 
tioii. 
Power  of 
Ivauins. 


lifutiitie,  any  union  of  this  life  oatate  and  rumaindor  (r). 
Tho  liuiitatiun  to  the  heirs  of  the  purchaser  gave  liiuj, 
according  to  the  rule  in  Shelley's  case  («),  all  tho  powtrs 
of  disposition  incident  to  ownership :  though  subject , 
us  wo  have  seen  (<),  to  the  estate  intervening  befwoen 
tho  Umitation  to  the  purchaser  and  that  to  his  heirs. 
Hut  tho  estate  in  the  trustee  lasted  only  during  tho 
purchaser's  hfo,  and  during  his  Ufe  might  at  any  tiuio 
bo  defeated  by  an  exercise  of  his  power.  A  form  of 
these  uaea  to  bar  dower,  j»s  thoy  wore  called,  will  be 
fouiid  m  the  Appendix  (u).  They  will  not  bar  the 
dower  of  wives  married  after  the  1st  of  January,  1384  ; 
to  whom  dower  is  expressly  given  by  the  Dower  Act  (x) 
out  of  any  estate  of  their  husbands  which,  whether 
wholly  eyuitable,  or  partly  legal  and  partly  equitable,  is 
or  is  equal  to  an  estate  of  iuheritauco  in  possession  (//). 

Busidos  these  general  powers  of  appointment,  thcru 
exist  also  powers  of  a  special  kind.  Thus  the  estulc 
which  is  to  arise  on  the  exercise  of  the  power  of  appoint- 
ment may  bo  of  u  certain  limited  duration  and  nature  ; 
of  this  an  example  occurs  in  the  power  of  leasing  which 
was  formerly  given  to  every  tenant  for  Ufe  under  u 
properly  drawn  settlement.  We  have  seen  {z)  that  u 
tenant  for  Ufe  cannot,  by  virtue  of  the  right  of  aUena- 
tion  incident  to  his  estate,  make  any  disposition  of  tho 
property  to  take  effect  after  his  decease.  Such  right 
of  aUenation,  therefore,  does  not  enable  him  to  grant 
a  lease  for  any  certain  term  of  years,  but  only  con- 
tingently on  his  Uving  so  long.  But  if  his  Ufe  estate 
were  Umitod  to  him  in  tho  .settlement  by  way  of  use, 


(r)  Aitk;  p.  37.S. 

(«)  AtUe,  i>i).  asa— :(r)S. 

{I)  Ante,  p.  357. 

(v)  See  Appendi.x  (A). 

(x)  Stat.  3  &  4  Will.  IV.  f.  105, 
8.  2  ;  fink,  p.  332. 

(y)  And  if  the  deed  is  of  a  date 
previous  to  that  day,  even  an 


expiv.sjj  declaration  eolitaiiied  in 
the  deed  that  .such  was  the  intent 
of  the  uses  will  not  be  sufficient  ; 
try  V.  Noble,  •  Ik-av.  5U8,  7 
Da  0.  M.  &  G.  t)S7  ;  Clitrkt  \. 
FranUin,  4  K.  &  J.  200. 

(.)  Ahu,  p.  as. 
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an  in  imiftict'  wus  alwaysJ  done,   a  powor  might   \w 

conferrud  on  him  (»f  h-using  thu  land  for  any  term  of 

years,    and    under    whalover    restrietionM    might    be 

thought  adviaable.    On  the  oxerciso  of  this  power,  a 

use  would  arise  to  the  tenant  for  the  term  of  years, 

and  with  it  an  estate  for  the  term  granted  by  the 

lease,  quite  independently  of  the  continuance  of  the 

life  of  the  tenant  for  hfe  (a).     But  if  the  lease  attempted 

to   bo  granted  should   have  exceeded   the  duration 

authorised  by  the  power,  or  in  any  other  respect  in- 

fringed  on  the  restrictions  imposed,  it  would  ha\o 

been  void  altogether  as  an  exercise  of  the  power,  ami 

might  formerly  have  been  set  aside  by  any  person 

having  the  remainder  or  reversion,  on  the  decease  of 

the  tenant  for  hfe.    Uut  now,   by  the  Louses  Act,  i!,.|i,.f  aj.ai.,.,v 

iHi'J  (/>),  such  a  lease,  if  made  bond  fide,  and  if  the  lessee  ''''''''* '" 

have  entered  thereunder,  is  to  be  considered  in  e.juK  v  IkZt"'"'' '' 

as  u  contract  for  the  grant  of  u  valid  lease  under  the 

powor,  to  the  hko  purport  and  effect  as  such  invalid 

lease,  save  so  fur  as  any  variation  may  bo  necessary  in 

order  to  comply  with  the  terms  of  thu  power ;  au<l  uH 

persons,  who  would  have  been  bound  by  a  lease  lavs  fiillv 

granted  under  the  power,  are  to  be  bound  in  equit}  ,,y 

such  contract  (c).    But  in  case  the  reversioner  is  able 

and  willing  during  the  continuance  of  the  lease,  's 

possession  to  confirm  the  lease  without  variation  {d),tho 

lessee  is  bound  to  accept  a  confirmation  accordingly  (e). 

The  same  Act  contains  a  further  provision  (/ ),  valuable 

in  the  case,  which  sometimes  happi'ns,  of  a  power  to 

grant   leases   in    possession    beiu^;   attempted    to    be 


((«)  10  V.-s.  2C«. 

(I>)  HUit.  12  &  Ja  \  ict.  V.  2H, 
s.  2,  iiiai-ii(i(><l  l>y  (lie  Ixascs  Ac(, 
ISSe,  stilt.  13*  14  Vi.t.c.  17. 

('■)    As  til  till'  (NlWl'l-of  ;|    tclMIll 

for  life  ti>  make  u  K-ase  fdi  ^'i\  iii^' 
frtect  t(j  suili  a  cdiitnict.  see  stut. 
45  &  40  \  11 1.  c.  38,  s.  12  ;  Wms. 
Coiiv.  Stat.  .•«)!)— 311. 

(d)  As  til  till'  j«)\vcr  of  a  tfiiaiil 
for  life  iu  reversion  to  touiiriu 


siifli  liMs«'s,  wi.  stut.  4.»  iV  40  \ict . 
<■.  3S,  .s.  12;  \V;iis.  Coin.  ,Stat. 
3e!»--3ll. 

(«)  Stat.  13  &.  14  \iit.  r.  17, 
s.  3.  .Smli  tipiitiiiiiutiou  uuiy  Ije 
l>y  sigiH'd  nieinorunduiii,  or  by 
utcLiitaiKf  of  rent  uccoiupaiiiid 
liy  sic,'iK'(l  iiiumoriuuliiiii  (sect.  2). 

If)  Stat.  12  &  13  Vki.  V.  20, 
».  4. 
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exercisfil  by  u  loasu  to  comiiu-nco  a  few  dayn  h.l«r  its 
duto.  In  Huch  a  cuau,  if  the  l.ssor'a  estato  aUM  con- 
tiiiuo  until  tht)  (lay  appointod  for  tlio  connufuconumt 
of  the  lease,  tho  leafle  which  bufore  would  have  boeu 
iuvaUd,  is  by  tho  statute  rendered  an  vaUd  as  if  it  had 
bwn  granted  on  that  day.  Expresa  powers  of  leamiif,', 
to  take  effect  by  virtue  of  the  Statute  of  Uses,  may  still 
be  vaUdly  created  ;  but  in  practice  their  oniployniont 
is  now  largely  superseded  in  consequonce  of  the 
extensive  powers  of  leasing  conferred  on  tenants  for 
life  by  the  Settled  Land  Act,  1 HH2  (v).  The  enactments 
mentioned  above  (h)  apply  in  the  case  of  an  intended 
exercise  of  a  statutory,  :i8  well  as  of  an  express  power 
of  leasing. 

Another  instance  of  a  special  power  occurs  in  the 
case  of  the  power  of  sale  and  exchange,  which,  before 
the  year  lb88,  was  usually  inserted  hi  settlements  of 
real  estate  (i).    This  power  provided  that  it  should  bo 
lawful  for  the  trustees  of  the  settlement,  with  tho 
consent  of  the  tenant  for  hfe  in  possession  under  the 
settlement,  and  sometimes  also  at  their  own  iliscretion 
during  the  minority  of  the  tenant  in  possession,  to  sell 
or  exchange  the  settled  lands,  and  for  that  purpose  to 
revoke  (he  uses  of  the  settlement  as  to  the  lands  sold 
or  exchanged,  and  to  appoint  such  other  uses  in  their 
stead  as  might  be  necessary  to  effectuate  the  trans- 
action proposed.    But  it  was  provided  that  the  money 
to  arise  from  any  such  sale,  or  which  might  be  received 
for  equaUty  of  exchange,  should  be  laid  out  in  tje  pur- 
chase of  other  lands ;   and  that  such  lands,  and  also 
the  lands  which  might  be  received  m  exchange,  should 
be  settled  by  the  trustees  to  the  then  subsisting  uses 
of  the  settlement.    It  was  further  provided  that,  until 
a  proper  purchase  could  be  ft.und,  the  money  might  be 

'2.4;   134  11  Virt.  i.  i7. 
(»)  Scca«<c,  p.  119,  ami  II.  (l). 


(f/)  Ante,  pp.  121—123. 

(/()  Stats.  12  ei,  13  Vict.  c.  M, 
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invoHted  in  (li.»  ImuU  or  on  uiortguKe,  and  t\w  inconio 
paid  to  llio  ptrsiin  who  would  have  hcon  ••ntitlt'd  (o  tho 
rentn,  if  lands  liud  boon  purchasod  and  sottlcd.     Tho 
objoct  of  tJiis  pow.r  was  to  ktn.p  up  tho  Hottlonient,  and 
ut  tho  same  tinio  to  facilitato  tho  acquisition  of  landu 
which  for  any  reason  might  bo  nioro  dosirabl  >,  in  liou 
of  any  of  the  settled  lands  which  it  nught  bo  expedient 
to  part  with.     Tho  direction  to  lay  out  tho  nionoy  in 
the  purchase  of  other  lands  leado  the  nionoy,  even 
before  it  was  laid  out,  real  estate  in  the  contoniplation 
of  equity  {k) ;   and  though  no  land  should  ever  have 
been  purchased,  the  parties  entitled  luider  the  sottlo- 
nient  would  have  taken  in  .ujuity  precisely  the  same 
estates  in  tho  investments  of  the  money,  us  they  would 
have  taken  in  any  lands  which  ii.iKht  have  been  pur- 
chased therewith.     Tho  power  «iven  to  Uie  trustees  to 
revoke  the  uses  of  tho  settlement  and  appoint  new 
uses,  enabled  them,  by  virtue  of  the  Sta(u<e  of  Uses, 
to  give  tho  purchaser  of  the  settled  property  a  valid 
estate  in  fee  simple,  provided  only  that  [he  requisitions 
of  the  power  were  complied  with.    And  the  Law  of  Relief  a«ain.t 
Property  Amendment  Act,  1859,  enabled  tho  Court  to  """♦«''•'"?" J- 
roUeve  a  bond  fide  purchaser  under  such  a  power,  in  Kr^  ^"'" 
case  the  tenant  for  life,  or  any  other  party  to  tho 
transaction,  should  by  mistake  have  been  allowed  to 
receive  for  his  own  benefit  a  portion  of  tho  purchase- 
money,  as  the  value  of  tho  timber  or  other  articles  (/). 
Previously  to  tliis  statute  the  Courts  of  Equity  had  not 
considered  themselves  authorised  to  give  relief  in  such 
a  case  (m).    Since  the  commencement  of  the  year  1883, 
the  employment  in  settlements  of  express  powers  of  sale 
and  exchange  has  been  rendered  unnecessary,  in  conse- 
quence of  the  powers  of  sale  and  exchange  given  to 
tenants  for  life  by  the  Settled  Land  Act,   1882  («). 
And  in  drawing  a  settlement  of  land,  it  is  now  generally 

[t)  Stnt.  22  &  2.J  \i(t.  c.  3;^,       Rnss.  ft  M.  418. 

ill)  Ante.  pp.  120,  123. 


A.  13 


W.U.P, 
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tho  practico  to  omit  express  powers  of  sale  and  exchange, 
as  well  as  of  leasing  (o). 


Ah  to  sales 

reserving 

minerals. 


It  was  decided  that  the  ordinary  power  of  sale  and 
exchange  contained  in  settlements  did  not  authorise 
the  trustees  to  sell  the  lands  with  a  reservation  of  the 
minerals  (p).  In  consequence  of  this  decision,  which 
took  the  profession  rather  by  surprise,  an  Act  was 
passed  (q)  which  confirmed  all  sales,  exchanges,  par- 
titions and  enfranchisements  theretofore  made,  in 
intended  exercise  of  any  trust  or  power,  of  land  with 
an  exception  or  reservation  of  minerals,  or  of  the 
minerals  separately  from  the  residue  of  the  land  (r). 
And  it  was  provided  that  for  the  future  every  trustee 
and  other  person  authorised  to  dispose  of  land  by  way 
of  sale,  exclinnge,  parfition  or  enfranchisement,  might, 
with  tho  sancti(m  (»f  the  Court  of  Chancery,  now 
represented  by  the  Chancery  Division  of  the  High  Court, 
dispose  of  the  land  without  tho  minerals,  or  of  tho 
minerals  without  the  land,  unless  forbidden  so  to  do 
by  the  instrument  creating  the  trust  or  power  (s).  A 
sale,  exchange,  partition  or  mining  lease  may  be  made, 
under  the  powers  conferred  by  the  Settled  Land  Act, 
1882  (<),  either  of  land,  with  or  without  an  exception 
or  reservation  of  all  or  any  of  the  mines  and  minerals 
therein,  or  of  any  mines  and  minerals,  and  in  any 
such  case  with  or  without  a  grant  or  reservation  of 
powers  and  privileges  connected  with  mining  purposes 
in  relation  to  the  settled  land,  or  any  part  thereof,  or 
any  other  land  (w).    And  an  occupation  or  a  building 

(o)  See  Wms.  (Vmv.  Stat.  297, 
515,  517  ;  and  the  form  of  settle- 
ment given  in  Part  ^'l.,  iio.tt ; 
ante,  p.  120. 

(p)  Buckkii  V.  Iloiiill  2!) 
Beav.  546. 

(q)  Stat.  25  &  2(i  Vict,  c   108. 

(r)  Sect.  1. 

(,<)  Stat.  25  &  26  Vict.  c.  lOH. 
K.  2,  now  replaced  by  the  Trii.-ttee 
Act,  lHn.3  (.'>»>  *  57  Vict.  c.  5.1), 
K.  44.  amended  by  57  Vict.  e.  10, 


1   &  2  Geo.  \. 
to   mortpagee'.s 


38; 


s.  3.  See  Ntat. 
c.  37,  H.  4,  as 
jKjwers  of  sale. 

(0  Stat.  45  &  46  Vict,  c 
see  nntr,  pp.  121,  123. 

(m)  Sect.  17,  liub.-s.  1.  By 
sub-H.  2,  an  exchange  or  partition 
may  be  made  subject  to  and  in 
consideration  of  the  reservation 
of  an  umlivided  share  in  mines 
or  minerals, 
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loaso  may  bo  well  granted,  under  the  powers  given  by 
the  same  Act,  of  the  surface  of  the  settled  land,  re- 
serving the  mines  and  minerals  thereunder  (x). 

Other  kinds  of  special  powers  occur  where  the  When  the 
fersons  who  are  to  take  estates  under  the  powers  are  ?}'i^^1  '*■* 
limited  to  a  certam  class.    Powers  to  jointure  a  wife, 
rnd  to  appoint  estates  amojigst  children,  are  the  most 
useful  powers  of  this  nature. 

Powers  may,  gen(>rally  speaking,  bo  destroyed  or  Powers  may 
extinguished  by  deed  of  release  made  by  the  donee  or  ^■^h'"/'!,  - 
owner  of  the  power  to  any  person  having  any  estate  wlen**- 
of  freehold  in  land  ;  "  for  it  would  be  strange  and  un- 
reasonable that  a  thing,  w^hich  is  created  by  the  act 
of  the  parties,  should  not  by  their  act,  with  their 
imitual  consent  bo  dissolved  again "  (?/).    And  it  is 
now  expressly  enacted  that  a  person  to  whom  any 
power,  whether  coupled  with  an  interest  or  not,  is 
given  may  by  deed  release  or  contract  not  to  exercise 
the  power  (z).    The  exceptions  to  this  rule  appear  to  Exroptions. 
be  all  reducible  to  the  simple  principle,  that  if  the 
duty  of  the  donee  of  the  power  may  require  him  to 
exercise  it  at  any  future  time,  then  he  cannot  ex- 
tinguish it  by  release  (o).    By  the  Fines  and  Recoveries 
Act,  1833(6),  it  is  provided  (c),  that  every  married  Release  of 
woman  may,  with  the  concurrence  of  her  husband,  by  powew  by 
deed  to  be  acknowledged  by  her  as  her  act  and  deed  womon. 
according  to  the  provisions  of  the  Act  (d),  release  or 
extinguish  any  power  which  may  be  vested  in  or 
limited  or  reserved  to  her,  in  regard  to  any  lands  of 
any  tenure,  or  any  money  subject  to  be  invested  in 


(x)  lie  aUuUtone,  1900,  2  Cli. 
101.  So  also  under  an  cxjjtvss 
power  of  leaain);  in  a  Hettlenient 
uuthoriging  oocupatiiai,  buildiiiR 
and  mining  leones  ;  Re  Riillnnd's 
Settled  EstnteA,  ib.  206. 

(//)  Albany's  cane,  1  Rep.  I  tO  b. 
li:i  a  :  Smith  V.  Detfh.  .'■>  Mad. 
371,  21   R.  li.  :U4;    Uorner  v. 


Sti-min.  T.  &  H.  4;J0. 

(;)  .Stat.  44  &  45  Vict.  v.  41, 
s.  .'12.     >S<f  Wins.  Conv.  Stat.  226. 

(</)  Sec  2  (,'liancc  on  Powers, 
584  ;   Wnis.  (<>nv.  Stat.  227. 

(h)  Stat.  3  &  4  Will.  IV.  c.  74. 

(f)  Sect.  77. 

(d)  See  anlp.  p.  'il't. 
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tt  power. 


Crentiiin  of 
cxwutiiry 
I II U"  rests  by 
will. 


Direotion.s 
that  exe- 
ciitors  hIiouUI 
Hull  InndH 
dovisablo  by 
custom. 


the  purchase  of  lands  (c),  or  in  regard  to  any  estate 
in  any  lands  of  any  tenure,  or  in  any  such  money  as 
aforesaid,  as  fully  and  effectually  as  she  could  do  if 
she  were  a  feme  sole  (/).  A  power,  whether  coupled 
with  an  interest  or  not,  may  now  be  effectually  dis- 
claimed {g)  by  deed  Qi).  The  above  remarks  as  to  the 
extinguishment  of  powers  are  not  intended  to  apply  to 
statutory  powers,  which  are  regulated  by  the  terms  of 
the  statute  creating  them.  Thus  we  have  seen  that 
the  powers  given  to  a  tenant  for  life  by  the  Settled 
Land  Act,  1882,  are  not  capable  of  release;  and  a 
contract  by  a  tenant  for  life  not  to  exercise  any  of  his 
powers  under  that  Act  is  void  (i).  Our  notice  of  powers 
must  here  conclude.  On  a  subject  so  vast,  much  must 
necessarily  remain  unsaid.  The  treatises  of  Sir  Rdwiud 
Sugden  (afterwards  Lord  St.  Leonards)  and  Lord 
Justice  Farwell  will  supply  the  student  with  all  tin- 
further  information  he  may  require. 

2.  An  executory  interest  may  also  be  created  by 
will.  Before  the  passing  of  the  Statute  of  Uses  (fc), 
wills  were  employed  only  in  the  devising  of  uses, 
under  the  protection  of  the  Court  of  Chancery,  except 
in  some  few  cities  and  boroughs  where  the  legal  estate 
in  lands  might  be  devised  by  special  custom  (l).  In 
giving  effect  to  these  customary  devises,  the  Courts 
in  very  early  times  showed  great  indulgence  to  testa- 
tors (wi) ;  and  perhaps  the  first  instance  of  the  creation 
of  an  executory  interest  occurred  in  directions  given 
by  testators  that  their  executors  should  sell  their 
tenements.  Such  directions  were  allowed  by  law  in 
customary  devises  (?i)  ;  and  in  such  cases  it  is  evident 


(e)  See  ante,  p.  188. 

(/)  As  to  the  capacity  of 
married  women  to  release  or 
extinguish  powers  since  the 
commencement  of  the  Married 
Women's  Property  Act,  1882, 
NeeAVms.  Conv.  Stat.  383—386; 
lit  I'ltiafioltHit  Srllltmenl,  1901, 
2  t'h.  82  {sed  yucere). 


(g)  See  ante,  pp.  86,  87. 

(A)  Stat.  45*46  Vict.  c.  39,  x. 
6.  SeeVVm8.Conv.Stat.280.2SI. 

(I)  Ante,  p.  120. 

(i)  27  Hen.  VIII.  c.  10. 

(I)  AnU,  p.  74. 

(m)  30  Ass.  183  a  ;  Litt.  s.  S86. 

(n)  Year  Book,  9  Ueii.  VI. 
24  b,  Babington  : — "  La  nature 
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Ibtit  the  salo  by  the  executors  operated  as  the  execution 
of  a  power  to  dispose  of  that  in  which  they  thoiiiselves 
had  no  kind  of  o\vnership.  For  executors,  us  such, 
had  nothing  to  do  with  freeholds  (o).  Here,  therefore, 
was  a  future  estate  or  executory  interest  created  :  the 
fee  simple  was  shifted  uway  from  the  heir  of  the 
testator,  to  whom  it  had  descended,  and  became  vested 
m  the  purchaser,  on  the  event  of  the  sale  of  the  tene- 
ment to  him.  The  Comt  of  Chancery  also,  in  per- 
mitting the  devise  of  the  use  of  such  lands  as  were 
not  themselves  devisable,  allowed  of  the  creation  of 
executory  interests  by  will,  as  well  as  in  transactions 
between  living  persons  (p).  And  in  particular  direc-  Uii-ucUons 
tions  given  by  persons  having  others  seised  of  lands  eutow  should 
to  their  use,  that  such  lands  should  be  sold  by  then:  sell  l?"^v,*** 

.  •'  which  otheM 

executors,  were  not  only  permitted  by  the  Court  of  were  seised  to 

Chancery,  but  were  also  recognised  by  the  legislature.  J,^  **^'^^' " 

For,  by  a  statute  of  the  reign  of  Henry  VIII.  (q)  of  a 

date  previous  to  the  Statute  of  Uses,  it  is  provided, 

that  in  such  cases,  where  part  of  the  executors  refuse 

to  take  the  administration  of  the  will,  and  the  residue 

accept  the  charge  of  the  same  will,  then  all  bargains 

and  sales  of  the  lands  so  willed  to  be  sold  by  the 

executors,  made  by  him  or  them  only  of  the  said 

executors  that  so  doth  accept  the  charge  of  the  will, 

shall  be  as  effectual  as  if  all  the  residue  of  the  executors 

so  refusing,  had  joined  with  liim  or  thejn  in  the  making 

of  the  bargain  and  sali^. 

volonte  de  le  devisor."  Fasten. 
— "  Una  devis  est  marveilous  en 
lui  uieme  quand  il  peut  prendre 
effect ;  car  si  on  devise  en 
Londies  que  ses  executors  vend- 
ront  ses  terres,  et  devie  seisi ; 
son  heir  est  eins  par  descent,  et 
encore  par  le  vend  des  executors 


de  devis  ou  terres  sont  devisables 
est,  que  on  peut  deviser  que  la 
terre  sera  vendu  par  executors, 
et  ceo  est  bon,  come  est  dit 
adevaut,  et  est  marveilous  ley 
de  raisun  :  mes  co  est  le  nature 
d'un  devis,  et  devise  ad  estc  use 
tout  temps  en  tiel  forme ;  et 
'ssint  on  aura  loyalmcnt  frank- 
tenement  de  cesty  qui  n'avoit 
ricn,  et  en  mome  le  maniere  come 
ou  auru  Jire.  from  flint,  et  uncorc 
nul  Jirc  est  deins  le  flint :  et  ceo 
est   i»our   performer  le   ilarrein 


il   sera   ouste."    See   also   Litt. 
1H9. 

(o)  Ante,  p.  202. 
(p)  Perk.  »s.  r>07.  .WH. 
(?)  Stat.  21  Men.  Vlll.  c.  i. 
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The  Stututu 
iif  L'scs. 


Kxetutory 
devises. 


But,  US  WO  have  seen  (r),  tho  pasHuig  of  tho  Stutiitti 
of  Usos  abolished  for  a  time  all  wills  of  uses,  until  the 
Statute  of  Wills  (s)  rostorod  them.     When  wills  wore 
restored,  the  uses,  of  which  they  had  been  accustomed 
to  dispose,  had  been  all  turned  into  estates  at  law ; 
and  such  estates  then  generally  came,  for  tho  first 
time,  within  the  operation  of  testamentary  instru- 
ments.     Under  these  circumstances,   tho  Courts  of 
law  in  interpreting  wills,  adopted  tho  same  loniont 
construction  which  had  formerly  been  employed  by 
themselves  in  the  interpretation  of  customary  devises, 
and  also  by  the  Court  of  Chancery  in  tho  construction 
of  devises  of  the  ancient  use.    The  statute  which,  in 
the  case  of  wills  of  uses,  had  given  validity  to  sales 
made  by  the  executors  accepting  the  charge  of  the  will, 
was  extended,  in  its  construction,  to  directions  (now 
authorised  to  be  made)  for  the  sale  by  tho  executors 
of  the  legal  estate,  and  also  to  cases  where  the  legal 
estate  was  devised  to  the  executors  to  bo  sold  (<). 
Future  estates  at  law  were  also  allowed  to  be  created 
by  will,  and  were  invested  with  the  same  important 
attribute  of  indestructibihty  which   belongs   to  all 
executory  interests.    These  future  estates  were  caUed 
executory  devises,  and  in  some  respects  they  appear  to 
have  been  more  favourably       erpreted  than  shifting 
uses  contained  in  deeds  (m)  ;  though,  generally  speak- 
ing,  their  attributes  are  the  same.    To  take  a  common 


(r)  Ante,  pp.  75,  IT"..  240. 

(«)  32  Hen.  Vlll.  (.  I. 

(I)  Bonifaut  v.  arunJUM,  Cro. 
Khz.  80;  O).  Litt.  lUJa;  sec 
Mackintosh  v.  Barber,  1  JJiug.  50. 

(«)  In  the  cases  of  Adams  v. 
.SViit/j/t  (2  Lord  Rjiyin.  8.55,  2 
.Sulk.  (iV9),  and  Rawley  v.  Holland 
(22  Vm.  Abr.  18i),  p'l.  11),  iiu,i. 
tiiti<)n.s  which  would  have  been 
valid  in  a  will  by  way  of  exetii- 
tuiy  devise  we|i.  held  to  h<'  v,>i,| 
111  a  deed  by  way  of  shifting 
or    .spimging    use.       Hut    these 


eases  have  lieen  doubted  by  .Mi. 
Stifjcant  Hill  and  Mr.  Sanders 
(1  Sand.  Uses,  J42,  143;  148, 
5th  ed.),  and  denied  to  Im  law  by 
Mr.  Butler  (note  (y)  to  Feanie 
('.  K  p.  41).  Mr.  i'lVNton  al;io 
lays  down  a  doetriiie  ojfposcd  U> 
the  above  cases  (1  Pn>st.  Abst. 
lU,  130,  131).  Sir  Edward 
Nujjdeii,  how  V  er,  supiK/rts  these 
ea.ses,  and  s.  .  nis  .suftieiently  to 
iiiih-wer  .Mr.  Buti(T'.s  objection 
(«ugd.  tiilb.  Uses,  35,  n.). 
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iuritanco  : — a  man  may,  by  his  will,  dovLso  lamls  to  hw  Kxamido. 
sun  A.,  au  iufant,  and  hi.s  hoirs,  but  iu  caHo  A.  should 
die  under  the  age  of  t\¥onty-ono  ycaw,  then  to  B.  and 
hiij  heirsj.  In  this  case  A.  has  au  estate  in  fee  simple  in 
possession,  subject  to  au  executory  interest  in  favour 
of  li.  If  A.  should  not  die  under  age,  his  estate  hi  fee 
simple  will  continue  with  him  unimpaired.  J3ut  if  he 
should  die  under  that  age,  nothing  can  prevent  the 
estate  of  13.  from  immediately  arising,  and  coming  int ) 
possession,  and  displacing  for  ever  the  estate  of  A.  and 
liis  heirs.  Precisely  the  same  effect  might  have  been 
produced  by  a  conveyance  to  uses.  A  conveyance  to 
C.  and  his  heirs,  to  the  use  of  A.  and  his  heirs,  but  in 
case  A.  should  die  under  age,  then  to  the  use  of  13.  and 
his  heirs,  would  have  effected  the  same  result.  Not 
so,  however,  a  direct  conveyance  independently  of  the 
Statute  of  Uses.  A  conveyance  directly  to  A.  and  his 
heirs  would  vest  in  him  an  estate  in  fee  simple,  after 
which  no  Umitation  could  follow.  In  such  a  case, 
therefore,  a  direction  that,  if  A.  should  die  under  age, 
the  land  should  belong  to  B.  and  his  heirs,  would  fail 
to  operate  on  the  legal  seisin  ;  and  the  estate  in  fee 
simple  of  A.  would,  in  case  of  his  decease  under  age, 
still  descend,  without  any  interruption,  to  his  heir 
at  law. 


A  good  illustration  c' 


tingent  remainder  and 


'  ho  difference  between  a  con-  uifft-rencc 
,s.„„  ...........  ...^        executory  devise  occurs  in  ^^,';~^ 

the  case  of  a  devise  of  lauas  by  will  to  A.  for  hfe,  with  remainder 
remainder  in  fee  to  such  son  of  ]}.  as  shall  lirst  attain  ',,j,.^.  jevisc. 
the  age  of  twenty-one  years.  In  this  case  the  limita- 
tion to  the  son  of  B.  is  either  a  contingent  remainder 
or  an  executory  devise,  according  as  A.,  the  tenant  for 
hfe,  may  or  may  not  survive  the  testator.  It  A.  should 
survive  the  testator,  there  will  bo  au  estate  of  freehold 
subsisting  in  the  prenuses,  for  the  determination  of 
which  the  hmitation  to  the  sou  of  B.  must  wait,  before 
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it  cuu  luko  offoct  in  possession.  This  limitutiou  is, 
tliorofore,  a  remaiudor ;  and,  as  it  depends  on  the 
contingency  of  B.  having  a  son  who  may  attain  iwouty- 
uue,  it  is  a  contingent  remainder.  But  if  A.  should 
»lie  in  the  lifetime  of  the  testator,  the  will  would  start, 
on  the  testator's  death,  with  a  simple  limitation  to 
such  son  of  B.  as  shall  lirst  attain  the  age  of  twenty- 
one  years.  This  limitation  has  not  to  wait  for  the 
determination  of  any  prior  estate  or  freehold ;  but  it 
arises  of  itself  on  the  event  of  a  son  of  B.  attaining 
the  ago  of  twenty-one  years  ;  and  it  displaces,  when  it 
takes  effect,  the  estate  in  foe  simpl<»,  which,  not  being 
otherwise  disposed  of,  descends,  immediately  on  the 
death  of  the  testator,  to  his  heir  at  law.  It  is,  there- 
fore, in  this  case,  not  a  contingent  remainder,  but  an 
executory  devise.  Under  the  law  us  it  stood  before 
the  Contingent  Remaind'u-s  Act,  1S77  (x),  if  A.  survived 
the  testator,  but  died  before  any  son  of  B.  attained 
twenty-one,  the  limitation  failed  for  want  of  an  estate 
of  freehold  to  support  it ;  whereas  if  A.  died  in  the 
Hfetime  of  the  testator,  it  was  not  liable  to  any  failure. 
It  was  to  remedy  the  hardship  occasioned  by  the 
failure  of  such  a  limitation  as  this,  when  it  occurred 
in  the  shape  of  a  contingent  remainder,  that  the  Act 
above  mentioned  was  framed. 


Alienation  uf 

executory 

interests. 


Kulu  (ir  mort- 
gage for  pa\  - 
iiicnt  uf 
dcbttj. 


The  alienation  of  an  executory  interest,  before  its 
becoming  an  actually  vested  estate,  was  formerly  sub- 
ject to  the  same  rules  as  governed  the  alienation  of 
contingent  remainders  (y).  But  by  the  Real  Property 
Act,  1845,  all  executory  interests  may  now  be  disposed 
of  by  deed{z).    Accordingly,   to  take  our  previous 


{x)  Stat.  40  &  41  Vict.  c.  33 ; 
ante,  p.  309. 

(V)  Antr,  p.  372. 

(2)  Stat.  «  &  !t  Vict.  0.  100, 
s.  <>.  repealing  stat.  7  &  8  Vict, 
f.  76,  s.  5.  In  oidi  r  to  f,iuiiilatc 
the  i)aynicnt  of  debts  out  of  real 


estate,  it  was  provided,  by  stats. 
11  Geo.  IV.  and  1  Will.  IV.  c.  47, 
N.  12,  and  2  &  3  Vict.  c.  00,  that 
when  lands  are  by  law,  or  by  the 
will  of  their  owner,  liable  Ut  <be 
payment  of  his  debt*,  and  are  by 
the  will  vested  in  any  person  by 
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oxumple,  if  u  man  should  loavo  luuds,  by  liis  will,  lo  kxuiuiJc. 

A.  und  liis  heira,  but  in  case  A.  should  die  under  ago, 
then  to  B.  and  his  heirs,— B.  may  by  deed,  during 
A.'s  minority,  dispose  of  his  expectancy  to  another 
person,  who,  sliould  A.  die  under  age,  will  at  once 
stand  in  the  place  of  B.  and  obtain  the  fee  simple. 
But  before  the  Act,  this  could  not  have  been  done ; 

B.  might  ind<'<(l  have  sold  his  expectancy ;  but  after 
Uio  event  (the  decease  of  A.  under  age),  B.  must  have 
executed  a  conveyance  of  the  legal  estate  to  the 
purchaser;  for,  until  the  event,  B.  had  no  estate  to 
convey  (a).  An  executory  interest  given  to  an  ascer-  jKv..i„iiui. 
tained  person  and  his  heirs  will  devolve  on  his  death  ""  **'""*• 
in  like  manner  as  a  contingent  remainder  limited  in 

foe  to  an  ascertained  person  (b). 


Similar  to  an  estate  arising  by  oxocutoiy  devise,  is 
an  estate  which  arises  solely  by  the  force  of  a  statute, 
upon  the  execution  of  some  statutory  power.  This 
occurs  whenever  an  estate  in  land  is  transferred  by 
any  person  by  means  of  an  authority  conferred  upon 
him  by  some  statute,  and  not  by  means  of  the  right  of 
alienation  incident  to  an  estate  in  land  or  of  a  power 
given  to  him  under  the  Statute  of  Uses  or  by  a  will. 
Tor  example,  by  the  Settled  Land  Act,  1882,  a  tenant 
for  hfe  under  a  settlement  is  empowered  to  convey 
the  settled  land  by  deed  for  all  the  estate  and  interest, 
which  is  the  subject  of  the  settlement,  or  for  any  less 
estate  or  interest  (c),  as  may  be  required  for  carrying 


Eftiitos 
arising  Ity 
force  of 
statutu  oil 
cxet-.tion  of 
11  statutory 
power. 


Conveyance 
by  tenant  for 
life  wuder 
Scttlcl  1.1111(1 
Alt,  188:;. 


way  of  executory  devise,  the  first 
executory  devisee,  even  though 
lui  infant,  may  convey  the  whole 
fee  simple  in  order  to  carry  into 
effect  any  decree  for  the  sale  or 
mortgage  of  the  estate  for  pay- 
ment of  such  debts.  And  tills 
provision,  so  far  as  it  relates  to 
11  sale,  was  extendctl  to  the  ca.so 
of  the  land  having  descended  to 
the  heir,  xiibjpct  to  Ml  exeetiloiv 
tievise  over  in  favour  of  a  persoii 
or  pensous  not  existing  or  not 


a.sccrtaiiied  ;  stat.  11  &  12  \'ict. 
c.  87.     See  ante,  p.  125,  n.  («). 

(o)  Ante,  p.  372. 

(6)  Ante,  pp.  372,  373;  Be 
Atlkins,  1913,  2  Ch.  619. 

(c)  Subject,  however,  to  and 
with  the  exception  of  (1.)  all 
estates,  interests  and  charges 
having  priority  to  the  settle- 
ment ;  and  (ii.)  all  such  other, 
if  lUiy,  estates,  interests,  and 
charges  as  have  been  conveyed 
or  created  for  securing  money 
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into  offoct  tlio  powore  of  lousing,  tmlc,  oxclmiigo,  pmli- 
tion  und  other  poworH  given  by  tlmt  Act  (d).  Ho  nmy 
thuH  convoy  the  whole  legal  estate  in  fee  winiplo  hi 
the  settled  land,  if  comprised  in  the  settlement,  oven 
though  ho  himself  should  have  merely  an  equitable 
estate  for  Ufe  («).  When  a  tenant  for  life  exercises  his 
power  of  conveyance  under  this  Act,  the  legal  estate 
in  the  settled  land  is,  by  the  force  of  the  statute,  taken 
awuy  from  the  persons,  in  whom  it  has  been  previously 
vtnjtod,  and  conveyed  to  tho  lessee,  purchaser  or  other 
person,  to  the  extent  specitied  in  the  deed,  by  which 
the  lease,  purchase  or  other  transaction  is  carried 
out.  Thus  the  estate  limited  by  such  a  deed  arises 
solely  by  virtue  of  the  Act,  which  has  empowered  the 
tenant  for  hfo  to  convey.  The  operation  of  such  a 
statutory  power  is  therefore  diflferent  from  that  of  a 
power  to  appoint  the  use  of  land,  which  takes  effect 
under  the  Statute  of  Uses.  So  that  if  land  be  con- 
veyed under  a  statutory  power  to  A.  and  his  heirs  to 
the  use  of  B.  -ind  his  heirs,  B.,  not  A.,  will  take  the  fee 

actually  raised  at  the  date  of  the      wards  settled  on  one  for  life  with 

remainder  over ;  here  the  mort- 
gagee's estate  cannot  be  dis- 
placed by  the  tenant  for  lifo 
selling  or  leasing  the  lands  under 
his  t'tututory  powers.  The 
second  exception  may  be  in- 
stanced by  the  case  of  a  term 
limited  by  the  settlement  to  raise 
portions  for  younger  children, 
and  mortgaged  to  secure  the 
rc'Piiyment  of  money  actually 
ruined  before  the  date  of  the 
docil  exercising  tho  statutory 
jiower.  The  third  exception  will 
arise  where  tho  tenant  for  lif(^ 
has  giantcil  a  lease  oi  the  settled 
lands,  either  by  virtue  of  his 
estate  or  of  »it  express  or  tins 
statutory  power,  and  afterwanis 
sells  the  lands  wider  the  Settliil 
Land  Acts.  Heo  ante,  p.  123 ; 
poti.  Part  IV.,  Ch.  i.  &  ii. 
Part  \'I. 

id)  ytat.  15  &  4o  \'ict.  c.  iis, 
s.  20.     See  unie,  pp.  120—120. 

(e)  Sec  ante,  pp.  189,  190. 


deed ;    and  (iii.)  all  leases  and 
grants  at  fee-farm  rents  or  other- 
wise, and  all  grants  of  easements, 
rights  of  common  or  other  rights 
or  privileges  granted  or  made  for 
val  ue  in  money  or  money's  worth, 
or  agreed  so  to  be,  before  tho 
date  of  the  deed,  by  the  tenant 
for  life,  or  by  any  of  hiii  pre- 
decessors  in    title,   or    by   any 
trustees  for  him  or  them,  under 
the   settlement,   or   under   any 
statutory  power,  or  being  other- 
wise binding  on  the  successors  in 
title  of  the  tenant  for  life,     fjeo 
1  Wnis.  V.  &  1'.  317  sq.,  2nd  ed.  ; 
Jie   Keck  U>  Hart,    1898,    1   Ch. 
Ill";    He  Dii  Vane  d-  NeillefoUl, 
1898,  2  Oh.  90  ;    He  Mundy  A 
Hoper'a  Contract,  1899, 1  t'h.  275  ; 
He  IXckin  d}  KeUtatl't  Contract, 
J  908,  1  Oi.  213 ;    He  Dames  d.- 
Kent's  Contract,  1910,  2  Ch.  35, 
53  aq.    An  example  of  the  iiwt 
exception    occurs    where    lauds 
have  been  mortgaged  and  after- 
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Hiiaplo  111  liiw  (/ ).    Aiiotlior  exuiuplo  of  csUtos  uriHing  iKvlamti-n 
by  forco  of  statute  upon  the  execution  of  u  statutory  yi*''"'*  *"'"' 
authority  is  affordi'd  by  tho  effect  of  u  decluration  "rusu"^ 
made  by  a  person  ainKjinting  new  trustees  under  the 
Trustee  Act,  181)3,  that  the  estate  in  any  land,  which 
is  subject  to  the  trust,  shall  vest  in  the  persons  who 
will  thenceforward  be  the  trustees  (a). 


if)  Ante,  pp.  177.  :W«  ;  Suu. 

I'ow.  45,  no,  mi—iuH. 


(!/)  Hev  ante,  ji.  JiMi. 


;i 


ill 
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JiiniilatiuuB 
may  lie  voUl 
fur  remote- 
new. 


IVriK'luilj-. 


lieuerul 
restraint 
ou  alicnutiun 


Prohibition 
of  barring 
entail. 
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'I'hk  liiuilalion  of  esluies  to  uriso  at  a  future  tiuio  by 
way  of  sbiftiug  uso  or  executory  doviae  must  conforiii 
to  the  reqairemonts  of  a  rule,  known  as  the  rule  against 
perpetuities ;  or  else  it  will  bo  void  for  remoteness. 
Tbi.s  rule  is  founded  on  a  general  principle  of  policy 
guiding  the  judges,  that  the  liberty  of  alienation  shall 
not  1)0  exercised  to  its  own  destruction,  and  that  all 
contrivances  shall  be  void,  which  tend  to  create  u 
perpetuity,  or  to  place  property  for  ever  out  of  roach 
of  the  exercise  of  the  power  of  alienation  (a).  This 
principle  appears  to  have  been  first  applied  in  effect, 
when  it  was  held  that  a  general  restraint  upon  aliena- 
tion annexed  to  a  gift  of  land  is  repugnant  and  void  (b). 
But  the  term  perpetuity  and  the  general  principle  of 
law  forbidding  the  creation  of  a  perpetuity  are  first 
met  with,  after  it  had  become  well  settled  that  an 
estate  tail  might  be  barred  by  a  common  recovery, 
amongst  the  reasons  given  for  deciding  that  any 
contrivance  to  restrain  a  tenant  in  tail  from  suffering 
a  recovery  shall  be  of  no  effect  (c).  When  the  law 
came  to  recognise  as  vaUd  the  limitation  of  estates  in 


(o)  Nottingham,  C,  Howard 
V.  Duke  of  Norfolk,  2  Swanst. 
4&*,  460  ;  3  Cha.  Ca.  17,  20,  25, 
31—36  ;  Stanky  v.  Leigh,  2  P.  W. 
686,  688 ;  Stephens  v.  Stephens, 
Ca.  t.  Talb.  228,  232  ;  Thellmson 
V.  Woodford,  4  Ves.  227,  314.  1 1 
Vc-.  112.  i:i3,  n\,  14<i;  Mnin- 
irartng  v.  BaxUr,  5  Ven.  458; 
Cadcll  V.  Pulmer,  1  fl.  &  Fin. 


372,  412,  416  ;  London  d,  South- 
Wealem  Railtoay  Co.  v.  Oomm, 
20  Ch.  J).  662. 

(b)  Litt.  B.  360;  Co.  Litt. 
223  a  ;  see  ante,  pp.  2,  n.  (c), 
82.  83. 

(e)  1  Rop.  84  a,  88  a,  131  I. ; 
0  Rij>.  10  a  ;  10  Rep.  42  b  ;  Cio. 
.Tac.  (i'JO— 698  ;  ank,  p.  08  and 
note  (p). 
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remainder  to  unborn  children,  and  further  to  admit 
the  creation  of  futuro  estatea  by  way  of  shifting  UHe 
and  executory  devise  {d),  it  was  seen  that  sach  devices, 
unless  restrained  within  duo  bounds,  might  pave  the 
way  to  perpetual  settlement  of  land ;   and  the  same 
principle  of  policy  wan.  again  invoked  (e).    In  the  case  undual 
of  future  estates  to  arise  by  way  of  shifting  use  and  ^^^^^* 
executory  devise,  those  due  bounds  were  gradually  restmining 
settled   by  successive  decisions.    Such  estates   were  j,!*^^^,^^. 
allowed  to  take  effect,  at  first,  within  the  compass  mt<'rMt». 
of  an  existing  life  (/) ;  then  within  a  reasonable  time 
after  (g).    This  reasonable  time  after  an  existing  Uft« 
was  next  extended  to  the  period  of  the  minority  of  an 
infant  actually  entitled  under  the  instrument,  by  which 
the  execntory  estate  was  conferred  {h).    After  this,  it 
was  h<        ^at  any  number  of  existing  lives  might  \w 
taken  {i,     Finally,  it  was  settled  that  the  time  allowed 
after  the  duration  of  existing  lives  sho       '  '  a  tenn  of 
twenty-one  years,  independently  of  the  mn .  "f  any 

person,  whether  entitled  or  not ;  with  the  possible 
addition  of  the  period  of  gestation,  but  only  where  the 
gestation  actually  exists  (j). 

The  rule  so  settled  is  what  is  generally  called  "  the  The  Rule 
rule  against  perpetuities ; "  and  it  will  be  convenient  ^It^pJ"'" 
so  to  refer  to  it.    It  requires  every  future  estpte  Hmited 
to  arise  by  way  of  shifting  use  or  executory  «.  vise  to  be 
such  as  must  necessarily  arise  (if  at  all)  with'  >  the  com- 
pass of  existing  lives  and  twenty-one  years  after,  with 

(d)  AnU,  pp.  361—364,  383, 
404— —407. 

(e)  See'cro.  Jac.  590—593  ;  12 
Mod.  287,  and  oases  cited  in 
note  (a),  above;  Feame  C.  R. 
430;  Oilb.  Uses,  260 #j.,  3rd ed. 
by  Bngden. 

(/)  Howard  v.  Duke  of  Nor- 
folk, 3  CSi.  Ca.  14;  2  Swanst. 
454. 

(g)  Marks  v.  Marhi,  10  Mod. 
419. 

(h)  SUphem  V.  Utephem,  Ca, 


t.  Talb.  228. 

(»■)  ThtUusson  V.  Woodford,  4 
Ves,  227,  11  Ve«.  112.  Any 
persons  may  be  selected :  but 
they  must  be  ascertainable  ;  Re 
Moore,  1901,  1  Ch.  936. 

(j)  Cadell  V.  Palmer,  7  Bligh, 
N.  S.  202;  Cole  v.  Seioell,  2 
H.  L.  C.  186,  232,  233  ;  see  Be 
Wilmer'a  Trustt,  1903,  2  Ch. 
411  ;  ViUar  V.  Gilbei/,  1907, 
A.  C,  139, 


Ill 


Rxam  !>!<<. 


Kxcpption 
where  nre- 
(■(■lied  by  an 
C!tti\to  tail. 


«»F   INCOIIPOIIK.^I.    IIRnRDITAMKNTH. 

Uio  possihlo  aiidilion  of  the  poriod  of  KOHlaHon,  in  (ho 
cjwf  of  8OIU0  person  entitled  boiuK  '» iMwthuniomt  child. 
iUii  if  no  livoa  ar«  fixwl  on,  t'mx  tlio  term  of  twenty- 
ono  yours  only  k  ollowo»l  (fc).     And  every  executory 
PHtftte,  which  niiRht,  in  uny  event.  tninHgreiw  the  limit h 
HO  fixed,  will  from  its  commencement  he  absolutely  void. 
For  instance,  a,  gift  hy  wiiy  of  shiftinK  iiHe  or  exwutory 
devirte  to  (he  first  son  of  A.,  a  bachelor,  who  shall  atfain 
the  Hfje  of  twenty-four  years,  is  v<iid  for  remoteness  (/). 
For  if  A.  were  to  die,  leaving  a  son  a  few  months  old, 
the  estate  of  th«>  son  would  arise,  under  such  a  gift,  ot 
ft  time  exceeding  the  period  of  twenty-one  years  from 
the  expiration  of  the  life  of  A.,  which,  in  this  cp  ».  is 
the  hfe  fixed  on.     But  o  gift  to  the  first  son  of  A.     ho 
shall  attain  the  age  of  twenty-one  years  will  ho  valid, 
as  necessarily  faUing  within  the  allowed  period.    When 
II  gift  is  infected  with  the  vice  of  its  possibly  exceeding 
th.»  prescribed  limit,  it  is  at  once  and  altogether  void 
both  <it  law  and  in  equi,y.    And  even  if,  in  its  actual 
<'v.'nt.  it  should  fall  greatly  within  such  limit,  yet  it  is 
still  as  absolutely  void  as  if  the  event  had  occurred 
which  would  have  taken  it  beyond  the  boundary.    If, 
howt^ver,  the  executory  limitation  should  be  in  defeas- 
ance of,  or  immediately  preceded  by,  an  estate  tail, 
then,  as  the  estate  tail  and  all  subsequent  estates  may 
be  barred  by  the  tenant  in  tail,  the  remoteness  of  the 


(*)  Ix'wiK  on  Prrp(>t uitii'H,  1 72  • 
I  Jarni.  WilJg,  2»8,  299.  6th  ed. 
(/)  S'tutnan  v.  yeutuan,  10 
Sim.  51  ;  Urimth  v.  Blunt,  4 
Heav.  24S ;  1  Jarni.  WjIIh,  327, 
32s,  «th  cd.  Jn  the  <a«o  of  an 
executory  gift  by  will,  however, 
the  time  within  which  the  estate 
given  must  arise,  is  eomputtnl 
from  the  death  of  tho  testator, 
to  whom  knowledge  of  the  cir- 
cumstances theii  existing  is 
imputed.  So  that  a  gift,  which 
would  have  been  void,  if  the 
testator  had  flimj  immediately 
after  making  his  will,  may  be 
valid  at  his  death.     Thus  in  tho 


example  given  in  the  text,  if  tin- 
gift  were  made  by  will,  and  A. 
were  to  die  before  the  testator, 
leaving  a  son,  it  would  be  valid  ; 
for  the  person  to  take  wouM 
have  lieen  axiertaineil  at  the 
testators  death,  an<l  the  estate 
given  to  him  must  in  such  case 
necessarily  anse  within  a  life  in 
Ijoing,  viz.  his  own.  And  the 
gift  would  also  be  valid,  if  a  son 
of  A.  had  attained  twenty-four 
before  the  testator's  death, 
though  A.  survived  the  testator  ; 
I  Jarni.  Wills,  300,  6th  cd.  ; 
Picken  v.  Mnltkem,  1 0  ( 'h ,  1 ).  2<i4 ; 
Hf  Thotnfimn,  liKMi,  2<'h.  1!H>. 
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ovont  on  which  tho  oxwnlni-y  hmilitlutii  is  lo  ariso  will 
not  affect  its  validity  (m). 

Executory   liruitationH   contained   in   inHtrumentfl  Ex««u«or>- 
coming  into  oponition  iifhT  tin'  yojir  1«82  are  subject  Jlllle * rt«'i' !mi 
to  a  further  rcMtriction  inipoHo«l  by  the  Conveyancing '«"""' <•' 
Act,   lHH2(n);    in  which  it  in  enacted  that,  where'*"" 
(lien-  is  a  person  entitled  to  land  for  an  estate  in  fe«', 
or  for  a  term  of  years  almolute  or  determinable  on 
life,  or  for  a  term  of  life,  with  ai  executory  limitation 
over  on  default  or  failure  of  all  or  any  of  hifl  issue, 
whether  within  or  at  any  specified  period  of  time  or 
not,  that  executory  limitation  shall  be  or  iR'coine  void 
and  incapable  of  taking  effect,  if  and  as  soon  as  there 
is  living  any  issue  who  lias  attained  the  age  of  tweiity- 
oiio  years,  of  the  class  on  default  or  failure  whereof  the 
limitation  over  was  to  take  effect. 

In  addition  to  these  limits,  a  restriction  is  imposed  Rest  riot  ion 
by  tho  Accumulations  Act.  IHOO  («).  commonly  called  ;■","'""""'" 
tho  Thellusson  Act,  cm  attempts  to  accimiulate  the 
income  of  property  for  tho  benefit  of  some  future 
owner.     This  Act  was  occasioned  by  the  extraordinary 
will  of  Mr.  Thellusson,  who  directed  the  income  of  his  Mr.  ili.llu-. 
property  to  be  accunuilated  during  the  lives  of  all  his  """  "  "'"• 
"•lildren,  grandchildren  and  great-grandchildren  who 
.<!  livituf  at  the  time  of  his  death,  for  the  benefit  of 
some  future  descendants  to  be  Uving  at  the  decease  of 
the  survivor  (p)  ;  thus  keeping  strictly  within  the  rule 
which  allowed  any  nmnber  of  existing  lives  to  be  taken 
at  the  period  for  an  execut    -y  interest.    To  prevent 
the  repetition  »»f  such  a  cruel  .bsurdity,  the  Act  forbids  Aiiumula- 
the  accumulation  of  income  for  any  longer  term  than  J" 


tioiiti  Alt. 

I  SIN). 


(/»)  Butler'H  noto  (/()  to  Feanic 
('.  R.  662;  l*wi»  on  IVrpetui- 
tieg,  669.  8ee  ante,  p.  38->,  n.  (/>) ; 
Heiuman  v.  Pearse,  L.  R.  7  Ch. 
275;  Re  Haygarih,  l!)i2.  1  fh. 
510. 

(n)  Stat.  40  &  40  Vict.  i.  :J!». 


s.    10.     !S<-<'    Winn.    Conv.    Stat. 

•im. 

(o)  Stat.  :«•  &  40  <!eo.  III.  o. 
!W  ;   Feame  ('.  R.  f>3H,  n.  (x). 

;/;)  1  \'is.  :.'2:;  Frame  f.  H. 
4:iU,  n. 
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Aocumiilii- 
tions  Act, 
1S!IL>. 


the  life  of  the  grantor  or  settlor,  or  twenty-one  years 
from  the  death  of  any  such  grantor  settlor,  devisor  or 
testator,  or  during  the  minority  of  any  person  living, 
or  en  ventre  sa  mere  at  the  death  of  the  grantor,  devisor,' 
or  testator,  or  during  the  minority  only  of  any  person 
who,  under  the  settlement  or  will,  would  for  the  time 
being,  if  of  full  age,  be  entitled  to  the  income  directed 
so   to   bo   accuumlated  (g).    But   the   Act   does   not 
extend  (r)  to  any  provision  for  payment  of  debts,  or 
for  raising  portions  for  children  (s),  or  to  any  direction 
touching  the  produce  of  timber  or  wood.    Nor  does 
it  apply  to  a  trust  to  expend  part  of  the  income  of  a 
laiulM  estate  in  maintaining  the  property  in  good 
repair  (/).     Any  direction  to  accumulate  incojuo,  which 
)miy  exceed  the  period  thus  allowed,  is  valid  to  the 
extent  of  the  time  allowed  l)y  the  Act,  but  void  so  far 
as  this  time  )nay  be  exceeded  («).    And  if  the  direct iun 
to  accumulate  should  exceed  the  hmits  allowed  by  law 
for  the  creation  of  executory  interests,  it  will  be  void 
altogether,  independently  of  the  above  Act  (x).     Bv 
the  Accumulations  Act,  1892  {y),  the  accumulatmn  of 
income  for  the  purchase  of  land  is  prohibited  for  any 
longer  period  than  during  the  minority  or  respective 
minorities  of  any  person  or  persons,  who  under  the 
instrument    directing   the   accunmlaiion    would,    for 
the  time  being,  if  of  full  age,  be  entitled  to  receive 
the  income  so  directed  to  be  accumulated. 


(q)  Wilson  v.  WiUon,  1  Sim. 
N.  S.  288  ;  Re  CalteU,  1907, 1  Ch. 
567 ;  Re  CatteU,  1913,  W.  N.  306. 

(r)  Sect.  2. 

(#)  See  Halford  v.  Stains,  16 
Sim.  488,  496  ;  Bacon  v.  Proctor, 
T.  &  B.  31 ;  Bateman  v.  Hotchkin 
10  Beav.  426 ;  Barrin^on  v. 
Litldeil,  2  De  G.  M.  &  (;.  480  ; 
Edwards  v.  Ttick,  3  De  G.  M.  & 
G.  40. 

(<)  Vine  V.  Raleigh,  1891,  2 
Ch.  13. 

(u)  1  Jarm.  Wills,  ;{.'J0,  381. 
6th  ed.    See  Re  Lady  Roaslyn'n 


Trust,  16  Sim.  391  ;  Ralph  v. 
Carrick,  6  Ch.  D.  984,  997,  908, 
llCh.  D.  873;  Re  Travis,  \mi, 

2  Ch.  541. 

(x)  Southampton  v.  Hertford, 
2V.  &  B.  54,  13R.  R.  18  ;  AV/ 
V.  Dungannon,  1  Dr.  &  War.  OOil ; 
Curtis  V.  Lukin,  5  Beav.  147  ,' 
Boughton  v.  James,  1  Coll.  2()  \ 
Scarishrick  v.  Skelmersdale,  17 
Sim.   187  ;    Turvin  v.  Newcome, 

3  K.  &  J.  16. 

(y)  Stat.  SC)  &  50  Vict.  c.  58. 
Set'  R,:  Cluilrrbuck,  1901,  2  Ch. 
28.-) ;  Re  Hanover,  1003, 2  f 'h.  3.J0. 
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Lei  lis  now  return  t.  Hie  rules  governing  tlic  Hulcs  f.ir 
creation  of  contingent  renuiindors.  We  have  con- ^rS-nf 
sidered  the  first  of  these,  that  the  freehold  must  never  reraninii..rs. 
be  without  an  owner,  or  that  every  contingent  rr>-  '^"''^  '• 
niainder  must  be  supported  by  a  particular  estate  of 
freehold  (c).  And  it  will  be  jemembered  that,  in 
consequence  of  this  rule,  every  contingent  remainder 
must  vest  during  the  continuance  or  immediately  on 
the  termination  of  the  particular  estate,  or  it  will  fail 
altogether  (a).  Also,  that  the  Contingent  Remainders 
Act,  1877,  now  saves  from  this  consequence  of  the 
rule,  every  contingent  remainder  created  after  the  Act, 
which  would  have  been  valid  if  originally  created  as 
a  shifting  use  or  executory  devise  (h).  We  have  now 
seen,  however,  that  for  a  limitation  to  be  valid  as  a 
shifting  use  or  executory  devise,  it  must  conform  to  the 
rule  against  perpetuities  (c).  No  contingent  remainder 
will  therefore  be  preserved  by  this  Act,  unless  it  be  such 
as  must  necessarily  vest  within  the  duration  of  existing 
lives  and  twenty-one  years  after.  Thus,  if  land  bo 
granted  after  1877  to  A.,  a  bachelor,  for  life,  and  after 
his  death  to  Lis  first  son  who  shall  attain  the  age  of 
twenty-four  years,  the  gift  to  A.'s  son  is  good  as  a  con- 
tingent remainder,  and  may  take  effect  if  a  son  of  A. 
attain  twenty-four  in  A.'s  lifetime  (d).  But  if  A.  die 
before  any  son  of  his  attain  twenty-four,  the  con- 
tingent remainder  to  A.'s  son  will  fail  altogether,  by 
the  common  law  rule,  as  not  having  vested  i)efore  or 
at  the  termination  of  the  particular  estate.  And  it 
will  not  be  saved  by  the  Act  of  1877  (e) ;  because, 
as  we  have  seen  (/),  it  would  not  have  been  vahd  if 
originally  created  as  a  slutting  use  or  executory  devise. 

The  liability  of  contingent    remainders  to  be  de-  Perpetuity 
stroyed  by  the  act  of  the  tenant,  on  whose  P^nticMilar  ^"nflfjgp';;* ''' 
(z)  Ante,  p.  3fltt.  (d)  Anie,  p.  3ti8.  remainders. 

(a)  Anie,  p.  3«s.  (g)  Ante,  p.  3Gi>. 

{!>)  Ante,  p.  3«i».  (/)  Antf,  p.  413. 

(r)  Aute,  p.  4I.T 


W.I!. I'. 
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Pupham's 
dictum  in 
ChudleigVs 
ease. 
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estate  they  doponded,  was  a  great  safeguard  against  the 
creation  of  a  perpetuity  {g).  But  if  there  had  been  no 
check  but  this,  a  perpetual  settlement  might  possibly 
have  been  made,  after  the  introduction  of  trustees 
to  preserve  contingent  remainders  (ft),  by  giving  life 
estates  successively  in  remainder  to  successive  genera- 
tions of  children.  The  opinion  had,  however,  been 
expressed,  as  early  as  the  end  of  the  sixteenth  century, 
that,  if  a  feoffment  were  matio  to  the  use  of  A.  for  life 
and  after  to  the  use  of  every  person  wlio  should  be 
his  heir  for  the  term  of  the  '"  e  of  such  heir  only,  such 
limitation  to  the  use  of  the  heirs  successively  was  void, 
as  being  no  good  limitation  of  an  estate  of  inheritance 
but  an  attempt  to  create  perpetual  life  estates  and  as 
not  being  agreeable  with  the  rule  of  law  as  to  estates 
in  possession  (t).  This  opinion  appears  to  haA'e  been 
taken  by  those  concerned  in  drawing  settlements  of 
land  in  the  modern  form  generally  adopted  after  the 
Restoration  (;')  as  a  pronouncement  of  the  invaUdity, 
not  only  of  the  attempt  to  give  life  estates  to  a  man's 
heirs  to  take  successively  after  him,  but  also  of  the 
limitation  in  remainder  of   successwe  life  estates  to 


(g)  Ante,  pp.  374,  412  ;  see  1 
Rep.  120,  131  b. 

(h)  Ante,  p.  378. 

(i)  Pophani,  ('.  J.,  Chvfllrigh's 
ease,  1  Rep.  113  b.  138  n,  in 
whii'h  the  lU-ciMion  was  that  con- 
tingent remainders  created  by 
way  of  use  executed  by  the 
Statute  of  Uses  are  equally 
destructible  with  those  created 
by  a  limitation  at  common  law 
(see  ante,  pp.  180,  374  sq.). 
Popham's  point  was  that,  in 
orcler  to  be  executed  as  legal 
estates  by  the  statute,  estates 
limited  in  the  vse  of  the  lan<l 
must  conform  with  tlie  rules  of 
law.  It  is  thought  the  rule  of 
law  above  referred  to  is  that 
which  prevents  the  heir  from 
taking  any  interest  as  purchaser 
under  a  limitation  to  him  in 
rcniaiiider  after  a  life  estate 
given    to    )iJ'<    aucej-tor ;     ante, 


pp.  69,  350  sq.  At  the  date  of 
Chudleigh',1  case  there  was  no 
precise  rule  of  law  yet  formu- 
lated that,  on  a  gift  of  land  to 
A.  for  life,  and  tlien  t<)  A.'s 
iirst  (unboiii)  son  for  life  and 
then  to  that  son's  Iirst  son,  the 
last  remainder  only  is  void. 
Popham  evidently  thought  that, 
in  the  case  he  put,  the  limitation 
to  the  heirs  would  be  wholly  void. 
And  it  is  evident  from  the 
different  opinions  given  in  Man- 
ning V.  Andrem,  1  I^eon.  25t>, 
and  the  ar;.'ument  of  Coke,  A.-lJ., 
in  Perrol's  ettse,  Moore,  :Ui8,  371. 
372,  that  it  was  then  duubtful 
what  const  niction  should  be 
placed  on  a  gift  to  A.  for  life  an<l 
when  to  an  unborn  child  of  his 
for  life  and  then  to  a  child  of  that 
child, 
(j)  Ant,-,  pp.  1 14. 1  \r>.  isO.  .".TN. 
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successive  ge?iorations  of  unborn  chiltlren  {k).    For  tho 

conveyancing  practice  established  with  regard  to  such 

settlements  was  (as  it  still  is)  to  limit  the  land  to  an 

intended  husband,  or  cldost  son  coming  of  ago,  for  life, 

with  remainder  to  liis  unborn  sons  successively  in 

tail  (0-    And  attempts  to  confer,  by  way  of  remainder,  invalidity  of 

successive   life   estates   on  successive  generations   of'''"*""***'''' 

I,  •  1     1  1    J       1  •  ,  given  to 

unborn  issue  wore  held  to  bo  void  as  violating  the  nuccesHivo 
principle  of  legal  poHcy  mentioned  above,  except  only  orunSm" 
with  respect  to  any  estates  limited  to  the  unborn  '***""• 
children  of  living  persons  (/»).  After  a  time,  the 
restraint  so  imposed  on  tho  creation  of  successive 
•  ontingont  remainders  came  lo  be  generally  defined  in 
a  i-ule  adopted  by  convej-ancors  and  quoted  by  judges, 
that  an  estatt*  given  to  an  unborn  person  for  life 
canno  o  followed  by  any  estate  to  any  ebild  of  such 
unborn  person.  And  it  was  allowed  on  all  bands  that, 
if  such  a  limitaticm  were  made,  the  estate  given  to  the 
child  of  the  unI>orn  person  would  be  void  (n).  The 
reason  assigned  for  this,  however,  was  not  always  the 
same ;  for  the  origin  of  the  rule  was  attributed  some- 
times to  the  general  policy  of  the  law  restraining 
attempts  to  create  a  perpetuity,  sometimes  to  the  old 
doctrine  which  proliil)i(e(l  douljle  possibilities  (o).  This 
rule  gained  autliority  from  ;,'eneriil  use  (/j).     After  the 

(k-)  See  Shep.  'I'oiich.  TiOd  ; 
fiilb.  Uses  147,  2(H>,  Si\\  ed.  l.y 
iSiigden. 

(/)  8ee  the  books  cited  in  note 
(/)  to  p.  IIP,  nnfr  ;  Feanie  ('.  J{. 
r)<»2. 

(m)  Ante,  p.  i\2  ;  Hiniihn^lon 
V.  Hi(inl>eratoii,  1  P.  W.  332,  I 
Atk.  593  ;  Marlborough  v.  OoHol- 
phin,  I  Eden,  404.  411,  414— 
419;  Seaward  V.  ir/Z/oct,  5  East. 
198,  205  ;  Bmrd  v.  WcitcotI,  5 
Taunt.  393. 


(m)  Marlborough  v.  Oodoljihin, 
1  Eden,  415,  416  ;  2  Cases  and 
Opinions,  4.32 — 441  ;  Hai/v.KnrI 
of  Corentrn.  3  T.  R.  8t>,'l  R.  R. 
Iift2  ;  Brndenell  v.  Eiiret,  1  Kast, 
452,  (i  R.  R.  310  ;  Feame's  Post- 


liiinia.  21.');  Keaiiif  ('.  R.  .'(02. 
"ili',.  But),  note  ;  2  Prvst.  .\l)st. 
114;   Siij,'.  Pow.  393. 

(o)  .4n/e.  p.  370;  Feanie  ('.  R. 
251.  n.,  .502,  .505,  n.  ;  Co.  Jiitt. 
271  b,  n.  (1),  vii.  2  ;  Vaizev. 
L.  Q.  R.  vi.  419.  Historically, 
the  former  e.xplanatiun  seems  to 
be  correet. 

(  /))  Cote  V.  Scieell.  2  H.  h.  C. 
1st),  2K') ;  Moiii/pcHiiy  V.  Dering, 
2  l)e  Ci.  .M.  &  (!.  145,  170; 
Sus^den  on  Prop.-rty,  120  ;  Sugd. 
Real  Prop.  Stnt.  285,  n.  (a),  1st 
eil..  274,  n.  (a),  2nd  ed.  ;  1  .Jarni. 
Wills.  221,  1st  ed.,  251.  4th  ed.  ; 
Wins.  Real  Prop.  2li'.  1st  ed., 
27ti,  I3tli  ed. 
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poriod  tillowetl  for  th«)  croation  of  executory  iiiicrosis 
had  been  exiendetl  to  an  independent  term  of  twcnly- 
one  years  after  the  duration  of  oxinting  lives  (r/),  it  was 
much  debated,  wliether  the  rule  so  appUed  to  coutin- 
Ront  remainders  was  a  separate  and  independent  ride 
of  hiw  or  was  merely  an  instance  of  the  settled  rule 
against  perpetuities  (r).  But  limitations  likely  to  raise 
this  question  were  eschewed  in  practice  (s).  The  point 
first  came  before  the  Courts  in  1889,  when  the  judges 
were  not  incUned  to  sanction  any  possible  extension 
of  the  time  of  settlement.  Accordingly,  the  rule 
formulated  as  above  mentioned  for  contingent  re- 
mainders w  .  declared  to  be  an  independent  rule  of 
law ;  and  j'  remainder  limited  to  the  child  of  an  un- 
born person,  after  a  life  estate  to  the  unborn  parent, 
was  held  to  be  void,  notwithstanding  that  the  gift  in 
remainder  had  been  expressly  confined  to  such  child 
of  the  unborn  parent  as  should  be  born  within  the 
compass  of  lives  existing  at  the  time  of  the  gift  (/). 
Rulo  2.  The  creation  of  contingent  remainders  of  legal  estates 

is  therefore  subject  to  this  rule,  that  an  estate  cannot 
be  well  limited,  in  remainder  after  an  estate  given  to 
an  unborn  person  for  life,  to  any  child  of  such  unborn 
person  (?/). 


The  rule  in 
Wkiff»f  V. 
Mitrhll. 


(g)  Ante,p.4\:i. 

(r)  See  Lewiei  on  Perpetuities, 
408  aq.  ;  Williams  on  Real  Pro- 
perty, 2 11 , 2 1 .2, 1  st  ed. ;  227,  400, 
3rd  ed.  ;  277,  531,  13th  ed.  : 
Tudor's  Leading  Cases  en  "eal 
Property,  470  sg'.,  3rd etl.  ;  David- 
son, Pref.  I'oiiv.  vol.  iii.  pp.  33'( 
—338,  3rd  ed.  ;  Jarm.  Will,«,  i. 
258,  ii.  845,  4th  ed.  ;  Gray,  Rule 
against  Perpetuities,  §§  191  aq., 
284—298  h,  2nd  cd.  ;  (Jhallis  on 
Eeal  Property,  159  ;  183,  2.id  ed. 

(«)  Davidson,  Prec.  Con  v.  vol. 
iii.  pp.  338,  986,  3rd  ed. 

(0  Whitby  V.  ItlikheU,  42  Ch. 
D.  :ft4.  44  Ch.  D.  86.  The  d. - 
ciBJoii  111  tills  ctuic  gave  riae  l<i 
a  Rrcat  dcnl  of  controversy  ;  bj'o 


L.  Q.  R.  vi.  410;  xiv.  133,  234 
(by  the  present  writer) ;  xv.  71. 
(tt)  This  rule,  it  is  submitted, 
does  not  extend  to  make  void  an 
estate  limited  to  the  an  bom  child 
of  an  unborn  person  (as  to  th<- 
tirst  grandson  of  A.,  a  bachelor) 
in  remainder  expectant  on  tlic 
determination  of  a  life  estate 
Riven  to  a  living  person  ;  see 
L.  Q.  R.  xiv.  241.  And  it  is  sub- 
mitted that  a  remainder  limited 
to  the  unborn  child  of  an  unburn 
person  after  a  remainder  givei)  to 
the  unborn  parent  in  (aiT should 
be  held  valid  because  it  could  he 
barred  by  a  disentailiiij;  nssut- 
ttiiec  ;    see  jh'iI,  p.  42:i,  ii.  {<■). 
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Th<'  abuvo  lulo  is,  huwovor,  subject  to  sumo  modili-  Cy-yic  < 


cation,  wh«n  tho  ^'ift  is  made  by  will.  For  in  the  caso  of 
u  gift  by  will  to  tho  unborn  son  of  somo  living  person 
for  his  life,  and  ntU^v  tho  doctuso  of  such  unborn  son, 
to  his  sons  in  tail,  the  Courts  of  law  havo  been  so  in- 
dulgent to  tho  ignorance  of  testators,  that  they  havo 
endeavoured  to  carry  the  intention  of  tho  testator  into 
effect,  as  nearly  as  can  possibly  be  done,  without  infring- 
ing the  rule  of  law,  which  makes  such  a  remainder  void. 
Accordingly,  they  take  tho  liberty  of  altering  his  will 
to  what  they  presume  ho  would  have  done  had  he  boon 
acquainted  with  tho  rule  which  prohibits  the  son  of  any 
unborn  son  from  Ix'ing,  in  such  circumstances,  th<j 
object  of  a  gift.  'J'his,  in  law  French,  is  called  tho 
cy-prcH  doctrine  (c).  From  what  has  already  been  said, 
it  will  b"  apparent  that  tho  utmost  that  can  be  legally 
accomplished  towards  securing  an  estate  in  a  family  is 
to  give  to  the  unborn  sons  of  a  Hving  person  estates 
in  tail ;  such  estates,  if  not  barred,  will  descend  on  tho 
next  generation ;  but  the  risk  of  the  entails  being 
barred  camiot  by  any  means  be  prevented.  'I'ho  Courts, 
therefore,  when  they  meet  with  such  a  disposition  as 
above  described,  instead  of  conlining  tho  luiborn  son 
of  the  living  person  io  the  mere  life  estate  given  him 
by  the  terms  of  the  will,  and  annulUng  the  subsequent 
limitations  to  his  offspring,  give  to  such  son  an  estate 
in  tail,  so  as  to  afford  to  his  issue  a  chance  of  inheriting 
should  the  entail  remain  unbarred.  But  this  doctrin*;, 
being  rather  a  stretch  of  judicial  authority,  is  only 
apphed  where  tho  estates  given  by  the  will  to  th<' 
children  of  the  unborn  cliild  are  estates  in  tail,  and 
not    where    they  are   estates   for   life  {lo),  or  in  fee 


iluclriiu 


(ti)  Fcame  ('.  R.  204.  note  ; 
1  Jarni.  Wills,  288  sq.,  2!<I,  6tli 
pti.  ;  HiintberslOH  v.  Uumberston, 
1  1'.  \V.  332;  yand(rpl<mk  v. 
King,  3  Hare,  1  ;  Monypenny  v. 
Ihriny,  Ifi  M.  *  W.  4 IS,  2  Pp 

(i.    M.    &    G.    145  ;     Unmplon    V. 
UvtiiHin,    a    Ch.    D.     183 ;     lie 


Kininif.  MHM,  1  Ch.  ri33 

(«  I  Setiuardv.  If  i7/ot«;, uKiiNt, 
198  ;  Be  Richardwn,  MH)4,  1  Ch. 
332.  See,  however,  [ler  Rolt, 
L.  J.,  in  Forabrook  v.  ForKhrook, 
T,.  V.  :\  ('!•-.  93.  90  :  and  per 
Jpssel,  M.  H.,  in  Uain.i>(on  v. 
IMman,  5  Ch.  D.  183,  liKl. 
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Kule  3. 


'I'lic  rule 
Jit  i'rw-l, 


in 


Biinplc(x).  And  oxfept  in  tho  cusu  of  cxeculdiy 
lru8ts(i/),  this  doctrine  cannot  bo  invoked  whero  tho 
effect  of  giving  an  estate  tail  to  tho  parent  would  ho 
to  include  in  or  exclude  from  tho  line  of  descent  any 
class  of  his  issue  Avho  would  not  or  would  have  taken 
under  the  Umitations  in  tho  will  {:). 

But  in  the  same  year,  in  wliich  the  second  rule 
here  given  was  detniitely  estabhshed  ari  an  independent 
rule  of  law,  a  case  occurred  for  which  tho  above  rules 
were  insuflicient  to  provide.  Accordingly,  the  poUcy 
of  tho  law  restraining  every  contrivance  to  create  a 
perpetuity  {a)  was  again  invoked  ;  and  the  hxuitation 
of  successive  contingent  remainders  was  declared  to  bo 
subject  to  a  further  rule,  which  appears  to  be  this  :— 
that  a  contingent  remainder  hmited  to  take  effect  after 
a  contingent  remainder  (b)  will  bo  void,  unless  it  must 
necessarily  vest  within  the  period  allowed  by  the  rule 
against  perpctiutios  (c).  Thus,  if  land  be  hmited  to  A., 
a  bachelor,  for  Ufe,  and  after  his  death  to  his  fir.t  son 
tor  hfe,  and  after  the  son's  death,  to  A.'s  eldest  daughter 
who  shall  then  be  living  ;  hero  tho  contingent  remainder 
lo  A.'s  eldest  daughter  hviug  at  his  son's  death  will 
bo  void  ;  because  it  could  not  vest  till  the  son's  death, 
which  might  obviously  occur  more  than  twenty-one 
years  after  the  death  of  A.  This  rule,  however,  is 
subject  to  the  proviso,  that  it  shall  not  apply  to  the 

(x)  BriMow  V.  U'are/f ,  2  Vis. 
jun.  330,  2  11.  K.  i>35 ;  lluk  v. 
Pew,  25  IJtav.  333. 


(y)  Aiili;  i>.  ISO,  11.  (/.). 

(z)  lie  Moitimtr,  1<H)5,  2  Cli. 
.502.  Soc  rut  V.  Jackson,  2  Hu.. 
V.  ('.  51  ;  Vaiuierplank  v.  Kiitg, 
3  Hare,  1  ;  and  tho  cummenta 
tliiTi'oii  in  J{e  Mortimer,  vbi  sut). 

(<i)  Ante,  p.  412. 

(/')  This  rule  can  have  no 
api)lKation  to  lontiuKcnt  re- 
luuiiidcrs  limited  to  take  effect 
i:!i  t\n:  t"r !llin;it ivsi  uf  ;i  Vf;-;ti.ii 
oUite  ;  as  tliesc  aiv  MirtitientJ\ 
ivBtrained  by  the  tii!.l  rule  above 


mentioned  ;  ante,  iip.  300,  3tiS, 
and  n.  (x)  410. 

(t)  I{c  t'roxl,  43  CJh.  I).  210; 
iollowed,  J{e  Ashfurth,  IStOJ,  1  (.  Ii. 
53.5 ;  Whitby  v.  Von  LualtcLe, 
1900,  1  Ch.  783.  !See  1  Jariii. 
Wills,  30S  sq.,  0th  ed.  All  limi- 
tations ulterior  to  a  void  re- 
mainder are,  as  a  rule,  also  void  ; 
ib.  350  gq.  ;  He  Mortimer,  1905, 
2  Ch.  502.  iSed  quaare,  whether  in 
this  case  it  was  rightly  held  that 
the  vented  ivinainder  wa.f  void  : 
.■-lO  (iiiiv,  IVuKluiUes,  §J  o.<l 
«/■  ;  ■i'i  L.  y.  U.  127. 
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cusjo  of  a  coutmg«.ut  rt-iuaiinlur  liiuiud  to  tako  utl'uct 
on  th«  tfrmiDatiou  of  an  cistato  tail  originally  liiuittjtl 
M  a  contingent  remaiudt.r ;  for  iu  this  case  tlio  latter 
remainder  may  be  defeated  by  barring  the  entail ;  it 
does  not  therefore  tend  to  tie  up  property  beyond  all 
power  of  alienation  (dj. 

Contingent  remainders  of  trust  estates  (c)  aro  void  Cuutiuyuni 
if  they  are  limited,  so  that  they  may  exceed  the  limit  „f  trust "^ 
prescribed  by  law  to  the  creation  of  executory  iu-  »-'statM. 
t,'rests(/).     Thus,  if  land  be  conveyed  unto  and  to 
the  use  of  trustees  and  their  heir>!,  ui><ni  trust  for  A.  AbbiM  v. 
for  life,  and  after  his  decease  for  such  son  of  A.  as     "*■""'■ 
shall  tirst  attain  the  age  of  twenty-four  years,  tho 
limitation  to  the  son  of  A.  is  void  for  remoteness  (j/). 
This  was  so  decided  on  the  ground  that  contingent 
remainders  of  trust  estates,  which  have  always  been 
held  to  be  indestructible  interests,  not  depending  for 
their  support  on  the  continued  existence  of  a  prior 
equitable  estate  of  freehold,  are  not  truly  estates  in 
litfutinder,  taking  eti"ect  by  way  of  succession  on  tho 
determination  of  a  prior  estate,  but  partake  rather  of 
the  nature  of  executory  interests  (/().     It  has  neverthe- 
less been  held  that  contingent  remainders  of  etiuitable  A't  ynih. 
estates  are  subject,  in  addition,  to  the  precise  rule 
formulated  for  legal  contingent  remainders,  and  pre- 
venting the  vahd  Umitation  of  an  estate  in  remainder, 
after  a  Ufe  estate  to  an  unborn  person,  lo  his  unborn 
child   to   bo   born  or  ascertaiiied  within  the   period 
allowed  by  tho  rule  against  perpetuities  (i). 
(d)  NicolU  V.  HheJuH,  2  Bru.  (t)  AiUe,  p.  3so. 


C.  C.  215;  P.  .Mps  V.  Dtakin,  1 
M.  i,  S.  -U  I  Coic  V.  .San:U,  2 
Conn.  *  Laws.  W-t,  4  Dru.  & 
War.  1,  2  U.  L.  C.  186  ;  Sugd. 
Law  of  Property,  120. 


(/)  Abbhn  V.  Barney,  17  Ch. 
I).  211. 

(y)  i'.  0.  ;  ante,  p.  411. 

(A)  *'.C'.,seeabove,pp.3St»,3«2; 
3  Da  vid.-ion ,  Preo.(Jon  v.340,  Snied* 


(t)  Ri  .VimA  19 10,  I  Oil.  1  ;  SCO  above,  p.  421.  It  uppi-ani  pecu- 
liarly anomalous,  if  equit.iblo  >.oiitiiigeiit  remainders  arc  to  U-  treated 
as  auaio^uus  lu  excLuiory  iiiter»'.>t-*  lor  Uie  puipi^sv  ol  ii-jtiaiaiiii; 
jjifts  such  as  that  held  void  ia  Aljljia  v.  Uiirnty  (above  and  n.  (/)), 
that  thoy  should  not  be  allowed  the  same  liberty,  within  the  range  of 


lil 
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It  thiui  appurtrs  that  the  kciutuI  jiriiiciplo  of  It'gul 
policy,  forbidding  all  such  limit iiHoiis  uo  tend  to  cmite 
II  ptiipetuity,  has  been  applied  to  contingent  roniaindera 
as  well  aa  executory  interests,  ihit  when  wo  inquire, 
'vhat  hniitations  in  particular  are  held  to  create  a  per- 
petuity, we  tiud  that  the  law  has  answered  the  question 
in  one  way  as  regards  contingent  remainders  of  legal 
estates,  in  another  as  regards  executory  interests,  and 
in  a  third  form  as  regards  contingent  remainders  of 
equitable  estates.  The  result  is  that  the  subject  of 
remoteness  of  limitation  is  particularly  distinguished 
by  what  the  llomaus  termed  inekyantia  juris.  This 
is,  no  doubt,  deplorable;  but,  as  has  been  already 
pomted  out  (j),  we  must  take  the  law  as  we  find  it. 

b^i^khwi"       ^.^  ''^'^"*^  i^"^*'^'^  "^  appoi-.t ment  are  given  in  favour  of 
lake  eJIcit  as  Particular  objects,  as  the  appointor's  children  (/;),  the 
bci'lYiirid  ^^^^^^'^^  ^'"''^  ""80  from  the  exercise  of  the  power  take 
in  the  settle  effect  precisely  as  if  such  estates  had  been  inserted  in 
the  settlement,  by  which  the  power  w.  j  given.    Each 
estate,  as  it  arises  under  the  power,  takes  its  place  in 
the  settlement  in  the  same  juanner  aa  it  would  have 
done  had  it  been  originally  Kniitod  to  the  appouitoe, 
without  the  mtervention  of  any  power ;  and,  if  it  would 
have  been  void  for  remoteness  in  the  original  settle- 
ment, it  will  be  equally  invahd  as  the  offspring  of  the 
power  (l). 

tlie  rule  aguiiwt  perpetuities,  as  has  been  definitely  accorded  in  the 
casts  of  executory  interests  in  land  and  equitable  inU-rcsts  in  per- 
.sonalty.  iii  these  cases  it  is  no  objection  t«  a  gift,  which  must  vest, 
after  ^h  *'.*^.'n,."'?/1«nP'^  of  existing  Uvea  ind  twenty-one  years 
an^nltm,  .  "  '"»'tf ,♦«  tho  chUd  or  the  issue,  howeve/remote,  of 
^r^  ,  «;  ,Z^  "'"'  ¥'"*f  "^^r  "  ^'^^  ""•''^«*  8'^«n  to  that  uniini 
Woodjord,  4  Ves.  227.  11  v^es.  112  ;  Be  Bmolea,  1902,  2  Ch.  660. 

0)  AtUe,  p.  4,  n.  (»). 

(*)  ArUe,  p.  403. 

..  ^'1.9*?-,^''"-  2"!  b,  n.  (1),  vii. 
WAii^i/ V.  J/.<c/j««,  42  Ch.  D. 


1  Cn.  1.  it  should,  however,  be 
not«d  that,  in  exercising  any 
such  power,  the  appointor  is  con- 


sidered to  be  cogiiistvnt  of  and  to 
have  regard  to  tho  state  of  the 
family  or  the  facts  of  tho  cast'  as 
existing  at  tho  time  of  exercising 
the  power,  or  (if  the  pfnvcr  wi-n^ 
excnised  by  will)  iit  the  ap- 
pointors death  ;  and  that  any 
such  appointment  will  be  valid 
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Am  ulifudv  noted,  hy  tLu  bucccssioii  Ihdy  Act,  SuecoMioii 
1H53  (m),  a  liability  to  paymont  of  Huccession  duty  '*"'-'• 
arises  under  «-vt'ry  il imposition  of  property  or  devolutiou 
in  law,  by  reason  whereof  any  person  has  become 
beneficially  entitled  in  possession  to  any  property  or 
the  income  thereof  upon  the  death  of  any  person 
dying  after  that  Act ;  except  where  legacy  duty  is 
payable  on  such  accession  of  interest  in  the  property  («). 
So  that  succession  duty  Itecouies  payable  on  the  death, 
^fter  the  Act,  of  a  tenant  for  hfe  or  in  tail  under  any 
settlement  made  before  or  after  the  Act  (o).  Li  such 
cases  the  rate  of  duty  is  detonnined  by  the  relationship 
between  the  successor  and  the  settlor.  The  disposi- 
tions, which  may  create  the  hability  to  duty  under  this 
Act,  include  the  exercise  of  a  general  or  hmited  powcsr 
of  appointment  (p).  By  the  Finance  Act,  1894  {q),  Estutv  Duty 
estate  duty  is  leviable  in  the  event  of  u  death  after  tho 
1st  of  August,  1S94,  not  oniy  on  tho  principal  value 
of  any  property  passing  on  the  death  (which  has  been 
held  to  include  tho  passing  of  property  from  a  tenant 


if  it  cuiifcrii  upuii  the  appuintre 
an  iiittrest  which,  having  regard 
to  tkotc  facia,  would  have  been 
valid,  if  limited  by  tho  iiistrn- 
nicnt  creating  the  power  ;  Ptard 
V.  Ketewieh.  15  Beav.  166; 
Wilkinson  v.  Duncan,  30  Bear. 
Ill ;  ^e  Tltutnpton,  1006,  2  Ch. 
199;o)Ke,  p.  414,  n.  (I). 

(m)  Stat.  16  &  17  Vict.  c.  51, 
88.  2,  20,  which  cummenced  on 
the  19th  May,  1853;  «o  aiUc, 
p.  2(Hi,  ji.  (h) ;  Wikox  V.  Smith, 
4  Difw.  40  ;  A.-G.  V.  MiddMon, 
3  H.  &  N.  125. 

(n)  .S«'Ct.  18;  «;c-  Wins.  Pcrs. 
Prop.  441,  442,  501,  502,  17th 
ed. 

(o)  See  2  Wms.  \'.  &  P.  1260— 
1263  «?.,  1272  sq.,  1284  sq., 
2iid  rd. 

I  p)  Re  Lovelace,  4  IX-  G.  &  J. 
340.  Li  tho  oniic  of  limited 
IHJwers,  the  rate  of  duty  is 
determined  by  the  relationtihip 
iK'tween  the  duuur  of  the  power 


and  the  appoint'ec  ;  sect.  4.  Tho 
general  rule  is  the  same  in  tin: 
case  of  genoral  jwiwera  ;  Charlton 
V.  A.-(;..  I  App.  Ciis.  427.  But 
by  sect.  4  upon  the  exercise  of  a 
general  power,  which  has  taken 
effect  (i.e.,  become  exercisable) 
on  a  death  after  the  Act,  the 
appointor  is  to  be  deemed  to  be 
entitled  to  the  property  ap- 
pointed as  a  succession  derived 
fioni  the  donor  of  tho  jiower. 
If  in  such  a  caHC  thu  appoint- 
niciit  Ite  niudo  to  take  cllcct  on 
a  death  (as  if  it  be  exercised  by 
will,  or  iK'ing  made  by  deed,  its 
operation  be  suspended  until  the 
deterrouiation  of  some  life  in- 
terest) the  appointee  will  take 
the  property  as  a  succession 
derived  from  the  appointor ; 
A.G.  V.  Upton,  L.  H.  1  Kx. 
224. 

('/)  Stilt.  07  &  OS  Siitl.  .;.  30, 
ss.  1.2,24;  .SCO  2  Wnis.  V.  &  P. 
1293  */.,  1310  «?.,  2ndcd. 


liKi'i'Minit 
ruluu  (Uity. 
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ft)r  life  to  tt  mimiadorinun  (r) ),  but  also  on  tlio  principnl 
vuluo  of  uuy  property  in  which  tho  dwjousod  or  un.v  other 
person  had  un  interest  ceuning  on  tho  douth  Of  the 
doceased,  to  tho  extent  to  which  a  benefit  ucerues  or 
arises  by  tho  cesser  of  such  interest.  This  HabiUty  is, 
however,  subject  to  the  exception  already  stated  where 
estate  duty  has  once  been  paid  in  respect  of  settled 
property  (»).  The  same  Act  makes  estate  duty  leviablo 
in  respect  of  any  property,  over  which  tho  deceased  had 
a  general  power  of  appointment,  whether  the  power  bo 
exercised  or  not  (<).  Increment  value  duty  on  tho 
occasion  of  a  death  may  become  payable*  in  the  like 
events  as  estate  duty,  with  tho  same  exception  us 
above  mentioned  (u).  Tho  nature  of  these  duties  has 
been  already  explained  (x). 

rS'iinst       '^"''euit-nts  were  charges  on  the  judgment  debtor's 
ivvcwiwia       estates  in  reversion  or  remainiler  under  the  old  law  (y), 
maLdc«.       '^""6i»  not  on  contuigent  interests  until  they  vested  {3). 
And  the  Judgments  Act,  183H  (o),  made  judgments  a 
charge  on  all  lands  to  which  the  judgment  debtor  was 
entitled  for  any  estate  or  interest  at  law  or  in  equity, 
whether  in  possession,  reversion,  remainder  or  expect- 
ancy.   But  as  we  have  seen  (fc),  the  Judgments  Act, 
1864  (c),  provided  that  judgments   thereafter  entered 
up  should  not  b?  a  cliarge  on  any  land  until  actually 
dehvered  in  execution  (d) ;  and  mider  the  Lai.    Charges 
Act,  lyoo  (e),  a  judgment  shall  not  operate  as  a  charge 
on  any  interest  in  land  unless  or  until  a  writ  or  order 
for  tho  purpose  of  enforcing  it  is  registered  under  the 


(r)  Cowlei/  V.  Inland  Bevenue 
Commitaioneri,  1899,  A.  C.  198. 

(i)  Ante,  p.  270. 

W  Stat.  57  &  58  Viit.  c.  30, 
>■•<.  1,  2,  22  (2  tt);  Cowley  v. 
liiliind  licvenut  Commissioners, 
1899,  A.  C.  198,  213. 

(//)  So(!  Kt»t.  10  E<Kv.  \  II,  r. 
^i,  SI.  1  (6),  3  (4) ;  anlr,  jj.  liTo. 

(X)  AiUi,  pp.  200—270. 


(ij)  Anie.  pp.  271—274. 
(i)  3  Prest.  Abut.  320. 
{»)  Stat.   1  4  3  Vkt.  c.   110, 
s.  13  ;  ante,  p.  274. 
(fc)  Ante,  p.  276. 

(c)  Stat.  27&28  Viit.  c.  112. 

(d)  Sco   HoodBnrrs    v.    Cath- 
C'lif,  189.',,  2  .'h.  III. 

(')  Stttt.  03  &  04  Vitt.  c.  20, 
8.  2  ;  an  '    p.  278. 
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Laud  Charges  Act  of  IHHH  (/).  Kstad's  in  ii\cisit»u  or 
reinuinder  «xpectuiit  on  a  frfeholil  i-siatc  cannot  he 
tukon  in  execution  under  ti  writ  of  elajit,  which  only 
extendi^  to  lunds,  of  which  the  judgment  debtor  is  yeisod 
or  possessed  (g).  Any  estate  or  interest,  whether  vested, 
contingent  or  executory  (h),  in  i.  ads  or  hereditaments, 
will  vest  in  the  creditors'  trustee  in  case  of  the  owner's 
hankruptcy  (t),  or  will  be  assets  for  payment  of  his  debts  UankruiiUy. 
after  his  death  (k). 


(/)  But.  SI  ft  62  Viot.  c.  5". 
H.  i  ;  ante,  p.  277. 

('J)  Be  South,  I,.  H.  9  Ch.  3U!t. 
An  tlio  uwner  of  the  revuriion  cm 
u  Icanv  fur  yean  is  tteiscd  uf  thu 
JiUid  (ante,  pp.  34,  n.  (e),  338),  liii 
CHtiite  may  be  taken  under  an 
tUgit ;  Mayor  ot  Pook  v.  Whilt, 
15  M.  &  \V.  C71.  An  order  up- 
IKiinting  a  receiver  of  the  prutiLs 
<if  a  legal  eatato,  to  which  a  judg- 
ment debtor  in  entitled  in  rcvcr- 
HJun  or  remainder  espcctunt  un 
Ml  estate  of  freehold,  does  not 
operate  ax  a  delivery  in  execu- 
tion uf  that  eatutc  ;  lie  Uarrinon 


d-  Hotlointry,  18<K(,  1  Ch.  \6r>. 
Equitable  execution ugainitt  euui> 
tunic  reversion*  or  remaintlera 
Neemu  juatiticd  by  Tyrrell  v. 
Puinton,  180S,  1  g.  B.  2U2,  but 
uppuHod  to  the  priiiL'ipleii  laid 
down  in  Holmra  v.  Miilwjr,  1803, 
I  y.  B.  551 .  And  nee  lie  liathjcr, 
1!)I3,  1  Ch.  386,  390. 

(/»)  iSco  Joiicd  V.  But,  3  T.  R. 
88  1  R.  R.  U6*i. 

(.)  8Ut.  40  &  47  Vict.  c.  52, 
ik<.  20,  44,  108  ;  aitU,  p.  282. 

Ik)  Stats.  3  &  4  Will.  IV. 
c.  104  ;  «0  &  01  \itt.  c.  05,  s.  2 
(3) ;  arUc,  p.  287. 


(     l-JH     ) 


'rhn<v  kiiiiN 
v{  |)urrly 
iiict>i'|Nin<iil 
licn-dita- 
nioiitN. 


A  soigiiory. 


CHAl'TEll   \. 

OV   HKUKOITAMKNTH    I'lUKLY   INt'OIU'OllKAr,. 

We  now  coiuo  to  tho  coiwidomtiou  of  incorpoiful 
Iu'i«d:tttiuent8,  usually  so  called,  which,  unlike  u  rever- 
sion, a  reniuindt'r,  or  an  executory  interest,  uw  ever  of 
tin  nicorporeal  nature,  and  never  assume  a  corporeal 
<  'lape.    Of  these  purely  incorporeal  hereditaments  there 
are  three  kintls,  namely,  first,  such  as  are  appendanl  lo 
I'orporeal  hereditaments  :  secondly,  such  as  are  appiir- 
kmnt ;    both  of  which  kinds  of  incorporeal  heredita- 
ments arc  transferred  simply  by  tho  conveyance,  by 
whats(.rv«r  means,  of  the  corporeal  hereditaments  to 
which  they  may  belon«  ;   and  thirdly,  such  as  are  i». 
f/ross,  or  exist  as  separate  and  independent  subjects  «.f 
property,  and  are  accordingly  said  to  lie  in  grant,  and 
have  always  reciiured  a  deed  for  their  transfer  (o).    Uiit 
almost  all  purely  incorporeal  hereditaments  may  exist 
in  both  the  above  modes,  being  at  one  time  appendant 
or  appurtenant  to  corporeal  property,  and  at  another 
time  separate  and  distinct  from  it. 

1.  Of  incorporeal  hereditaments  which  are  appen- 
dant to  such  as  are  eor|)oreal,  the  lirst  we  shall  considir 
is  a  seignory  or  lordslnp.  In  a  previous  part  of  (.iii' 
work  (6),  we  have  noticed  the  origin  of  man(»rs.  Of 
such  of  the  lands  belonging  to  a  manor  as  tho  \iml 
granted  out  in  fee  simple  to  his  free  tenants,  nothing 
remained  to  huu  but  his  seignory  or  lordship,  iiy  the 
grant  of  an  c-statu  in  fee  sinij.le,  In,  necessariiy  parted 
(u)  Ante.  pp.  31,  32.  (O)  AiUe,  p.  40. 
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with  the  poHHoHsion.     Tlir*np«tforl h  his  iiilorost,  aeroni- 

irtKly*  lKH;aiii«*  incorporctil  in  ilH  natiin*.    But  ho  hutl 

no  rovwrfiicn  ;  for  no  i'fV«irMi«»n  can  rfiiiuin,  ua  wn  havi* 

already  Htn-n  (<;),  aflnr  ati  <-statt*  in  tw  siniplo,    Tiit< 

grantt'<>,    howo^<>r,    l)«<caiii<-    his   tenant,   did    to   him 

fpttlty,  and  paici  to  him  his  rfnt-«orvip«',  if  i:ny  Wfio 

agroud  for.    Thiti  Himply  having  a  fr«-<t  tt>nant  in  feu 

Miupl«  was  culled  a  Hoignoiy.    To  this  uoignory  thi< 

rent  and  foalty  wt-ro  incident,  and  tho  soi^iory  itself 

WU8  attachod  or  appendant  to  thu  iiianor  of  tho  lord. 

who  had  made  tho  ^rant ;   whilst  tho  land  Kcantod  out 

was  said   to   ho  hold*-n  of  tin-  manor.     Vitv  many 

grants  wcro  thus  made,  until  tho  passing  of  tho  statutr 

of  Quia  ernptores  (d)  put  an  ond  to  Ihcso  croations  of 

tonancios  in  foo  simplf,  hy  directing  that  on  ovory 

such  convoyanco  th(«  ffoffoo  should  hold  of  tho  samo 

immudiato  lord  as   his   feoffor  held   heforo  (c).    But 

such  tenancies  in  fee  simple  as  worn  then  already  suh- 

sisting  were  left  untouched,  and  they  still  remain  in  all 

cases  in  which  fraehold  lands  are  holden  of  any  manor. 

The  incidents  of  such  a  tenancy,  so  fiir  as  respects  the 

tenant,  have  heen  explained  in  the  chapter  on  free 

tenure.     The  correlative  rights  belonging  t«)  tho  lord 

from  the  incidents  of  his  seignory.     The  seignory,  with 

all  its  incidents,  is  an  appendage  to  the  nutnor  of  the 

lord,  and  a  conveyance  of  tho  manor  simply,  without 

mentioning  its  appendant  seignories,  will  accordingly 

comprise  the  seignories,  together  with  all  rents  incident 

to  them(/).     In  ancient  times  it  was  necessary  that  Atiipnimcni. 

the  tenant  should  attorn  to  the  feotTee  of  the  luauoi. 

before  the  rents  and  services  could  effect ually  puss  to 

him  ig).    F"r,  in  this  respect,  tht!  owner  of  a  seignory 

was  in  the  san     ]  osition  as  the  owner  of  a  reversion  (/()• 

But  the  same  .5iatute(()  which  abolished  attornmenl 


(ct  Aittf,  j>,  S4«, 
(«/)  ISEtiw.  I.e.  I. 
(. )  Ante,  pp.  3ft.  73. 
{/)  Pork.  s.  11(1. 


(ij)  (V).  Litt.  :ill)  b. 
(A)  Ante,  p.  .'Ul. 
(i)  Stat.  4  *  r,  Aiiiif,  c.  3  (c.  la 
in  liiilflii  1(1).  -.  !) ;   anif,  p.  .'tt.'i. 


4nn 


Rights  of 
common. 


Common  of 

pilStlllf. 
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in  tho  one  case  abolished  it  also  in  the  other,    No 
ailoinment,  thpreforo,  is  now  required. 

( Hher  kinds  of  appendant  incorporeal  here  i  'A  ?  ,uoi'.(  s 
are  rights  of  common,  such  as  common  of  tm.'.rj,  or  .i 
right  of  cuttiivr  turf  in  another  person's  land  ;  c'ommon 
of  piscary,  or  a  right  of  fishing  in  another's  water ; 
and  comnion  of  2msture,  which  is  the  most  usual,  being 
a  right  of  depasturing  cattle  on  tho  land  of  another  (k). 
Rights  of  common  owe  their  origin  to  the  necessities  of 
the  agricultural  village  communities,  which,  as  we  have 
seen  (/),  were  spread  over  England  at  the  time  of  the 
Xornian  Conquest  (m).     It  will  be  remembered  that 
<he  land   used  to   be  cultivated   upon   the  common 
Held  system,  the  various  holdings  being  composed  of 
strips  of  land  lying  dispersed  among  the  common  fields 
of  the  village.     Tho  right.<?  of  common  enjoyed  by  tho 
holders  of  arable  land  were  accordingly  of  two  kinds  : 
first,  to  put  in  cattle  to  range  over  the  whole  of  a 
common  field,   during  such  time  as  it   lay  fallow; 
secondly,  to  pasture  their  cattle  on  the  waste  lands 
of  the  village.    The  holders  of  strips  in  the  common 
meadows    also    enjoyed    the    right    of    putting    in 
cattle    to    graze    over    the    whole,   when    not   closed 
for    raising    the    hay-crop  (»).     When    the    English 
manrria  had  been  generally  subjected  to  the  law  of 
feudal  tenure  (o),  it  was  considered  that  the  soil  of  the 
waste  lands  of  a  manor  belonged  to  the  lord  of  the 
manor,  subject,  however,  to  the  common  rights  of  his 
tenants  to  depasture  cattle  thereon  {y).    And  after  the 
freeholders  had  become  the  most  prominent  tenants  of 


(k)  For  further  information 
'ijion  this  subject  tlie  reader  is 
irferrcil  to  tho  lat^e  author's 
J  i<>nti8C  on  Rights  of  Common. 

(/>  ArUe,  p.  41. 

(■  'Villiams  on  Commons,  .')7 
.w/.  .  iHOsradoff,  Vili.  in  Ena.. 
Ivssay  ll..oh.  ii. 

(>()  Ante.  j)p.  41.  (i2  ;  Vinogra- 


cloflf,  Vill.  in  Eng.  -Zm,  2(J0. 

(o)  Ante,  p.  42. 

(p)  See  Bract,  fo.  227.  22S  ; 
Williams  on  Commons,  103  s.i', 
150—152,  212,  21.3:  Scrutton, 
Commons,  39 — 41 ;  Vinogradoff. 
Vill.  in  Eng,  271—275  :  Lnnni- 
xhirc  V.  //m  7,  10  Times  L.  Jl. 
310;  st.-vt.  .W«r  .'57  Vict.  0.  .'>7. 
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a  manor  {q),  it  was  established  as  law  that  every  free- 
holder of  ancient  arable  land  held  of  a  manor  may,  of  Common 
common  right  (that  is,  by  the  common  law  alone,  "^P*""'*""*- 
independently  of  grant  or  agreement)  depasture  on  the 
lord's  wastes  such  a  number  of  conmionablo  beasts 
as  he  can  maintain,  when  the  common  is  not  available, 
upon  his  holding  (r).  And  this  right  was  designated 
common  appendant  (,s).  The  right  of  common  pasture 
in  the  conunon  fields  appears,  properly,  to  have  been 
also  of  common  right  (/) .  Owing  to  the  general  inclosure 
of  common  lands,  which  Mas  been  before  mentioned  (»<)> 
rights  of  common  in  common  tields  are  now  practically 
extinct.  Rights  of  common  over  wastes  have  been  also 
extinguished  in  many  cases  by  the  inclosure  of  waste 
lands  (j).  But  in  other  cases  they  still  remain,  and  of 
lal  c  years  they  have  in  many  instances  been  successfully 
asserted  (//).  Any  conveyance  of  the  lands,  to  which 
such  lights  belong,  will  comprise  such  rights  of  common 
als(»  (:).  The  regulation  of  Metropolitan  and  other 
ccmnnons  is  now  p:ovided  for  by  statute  («). 

Another  kind  of  appendant  incorporeal  hereditament  A.howson 
is  an  advowson  appendant  to  a  manor.     But  on  this  "l'P<"'*""t- 
head  we  shall  reserve  our  observations  till  we  speak  of 
the  now   more  frequent  subject  of  conveyance,   an 
advowson  in  gross,  or  an  advowson  unappended  to  any 
thing  corjmreal. 


In  connection  with  the 

(q)  Ante,  pp.  44,  M. 

(r)  WilliHiiis  on  Commons,  ,'{1 
sq.,  103. 

{«)  Litt.s.  I84;Co.  Litt.  122a: 
T)  Rep.  37,  38.  Hoe  P.  &  M.  Hist. 
Kng.  I.*w.  i.  t)l((  -ttl2. 

{I)  Williams  on  Commons,  fi" 
Ii9  ;  VinogradolT,  Vill.  in  Kni?. 
2(11,  268— 27 J. 

(M)  Ante.  p.  «2. 

(x)  >S«'»'  Villiams  on  Commons, 
24«  sq.  ;  iSrrutton,  Cointnon.s, 
ch.  vi.,  vii. 

{y)  See  Smilh  v.  Enrl  Brown  ■ 


subject  of  commons,  it  may  strips  of 

low,  L.  R.  9  Eq.  241  ;    Wanick  «««»«••>.>•  tlio 
V.  Q)if,„\s  College,  L.  R.   10  Eq.  ■*"''"  "'  '""•'*''■■'• 
105,  «  Ch.  71t) ;  Belts  v.  Thomp- 
son, L.  R.  (i  Ch.  732  ;    Halt  v. 
Byron,  4  Ch.  1).  067  ;  Rdierlmii 
V.  Hartopp,  43  Ch.  D.  484. 

(«)  Lift.  s.  183;  Co.  Litl. 
121  b. 

(a)  Stats.  29  &  30  Viet.  c.  122  ; 
32  &  .33  Vict.  <•.  107  ;  39  &  4(1 
Vict.  c.  50,  amendiHl  by  42  &  43 
\'i(t.  c.  37  ;  H2  &  63  Vi(  t.  c.  i)i) ; 
Williams  on  Commons,  2!>rt  Kq. 


m 
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Soil  of 
hinhw.iv. 


1)0  inonlinmHl  llm(,  ships  of  Wiistc  laud  Ik'Iwocii  aii 
iiH'losiiit'  and  11  higliway.  and  also  (he  soil  (if  Uio  hiKli- 
way  to  Mit  luiddlo  of  tlic  road,  prosinnplivcly  belong' 
lo  (lio  ownttr  of  (ho  iiu'Iosurc  (/<).  And  on  u  convtnarict' 
of  Ml.'  incloMurt' ((■).  t-vcn  hy  icfcn-nco  lo  a  plan  wliicli 
doos  not  c'oinpris.*  (ln«  liif,'li\vay  (</),  (lio  presumption  is 
that  tlu>  soil,  as  far  as  one-half  of  tho  road,  will  pass. 

IJiit  if  tho  strips  of  wasto  land  ( iniunicato  so  closoly 

to  a  coninion  as  in  fact  to  form  part  of  it,  thoy  will  th(ui 
belong  to  the  lord  of  tho  manor,  as  tho  owner  of  the 
eommon  (c).  Whort>  a  j)ul)lie  way  is  foiuidrous,  as  such 
waj'S  frequently  wore  in  former  times,  tho  public  havi' 
by  the  connnon  law  a  right  to  travel  over  tho  adjoining 
lands,  and  to  break  through  the  fences  for  (hat  pm-- 
pose(/).  It  is  said  that  in  former  times  tlu!  land- 
owners, to  prevent  (hoi-  fences  being  broken  and  (heir 
crops  spoiled  when  the  roads  were  out  of  repair,  sot  back 
their  hedges,  leaving  strips  of  waste  at  the  side  of  (be 
road,  along  which  the  public  might  travel  withou(  going 
over  the  lands  under  cultivation.  Hence  such  strips  ai  e 
presumed  to  belong  to  the  owners  of  the  lands  adjoin- 
"ig  (,'/)•  If  th*"  ^"">'^'  person  own  the  land  on  bo(  b  sides 
of  the  higl'way,  the  soil  of  the  whole  road  is  presumed 
Soil  of  rivor.  to  be  his  (h).  Where  lands  adjoin  a  river,  the  soil  of 
one-half  of  the  river  to  the  middle  of  the  stream  is 
presumed  to  belong  to  the  owner  of  the  adjoining 
lands  (i).     But  if  it  be  a  tidal  river,  the  soil  up  to  high 

(6)  Doe  d.  Pring  v.  Pearsey,  7 
\i.  &  V.  304  ;  Seoonea  v.  Morrell, 


Tidiil  river. 


I  Hvav.  251  ;  City  of  Ixyndon 
Jxind  Tax  Gommrs.  v.  Central 
lAmdan  Ry.,  1913,  X.  V.  364; 
see  1  Wins.  V.  &  1'.  41(5—419, 
2nd  cd. 

(c)  Simpnon  v.  Di  ndy,  8  C.  B. 
N.  S.  433  ;  Re  While's  Charities, 
1898,  1  Ch.  659;  see  Leigh  v. 
Jark,  5  Ex.  D.  264. 

(d)  Btrridge  v.  Ward,  10  ('.  B. 
N.  8.  400 ;  see  Pryor  v.  Petre, 
1894,  2  Ch.  11. 

{tj  ilrwe  V.  U'..s/,  7  Tamil.  3S», 
17  n.  R.  437  ;    r>oe  ,1.  Jlarrett  v. 


Kemp,  2  Bing.  N.  ('.  102. 

(/)  Com.  Dig.  Chimin  (D.  6)  ; 
Dauvs  V.  Hawkins,  8  C.  B.  N.  S. 
848. 

(g)  Steel  v.  J'rirketl,  2  Stark. 
408,  20  R.  R.  717  ;  see  Belmore 
V.  Kent  County  Council,  1901,  I 
Ch.  873  ;  Harvey  v.  Truro,  die. 
Council,  1903,  2  (h.  638  ;  Offin  v. 
Rochford  Rural  Council,  1900. 
1  Ch.  342.  As  to  a  ditch,  sec 
Chorley  Corporation  v.  Nightin- 
gale, 1907,  2  K.  B.  637. 

(A)  Harrison  v.  Rutland,  1893, 
1  q.  n.  142. 

(•)  Halo  de  jure  roariH,  ch.  1  ; 


OK  iii;i;i,i<ii.\Mi,Ms   I'l  iii;i,v   INfuui'oiti:  \/,. 


to. I 


Wilier  jnurk  iippoaia  i)i<;,->uiiiiUi\(,Iy  to  Ijcloji-,'  to  Ant 
Crown  (/.;.  Tho  Crown  is  also  prcHumptivi.ly  cntitlod 
to  tlio  sca-Hhoro  up  lo  hi;,'li  wutfr  murk  of  ni.-diiuii  s.a.s|,oi<;. 
iiiltiii'l):  ultliou;,'|i  grants  of  parts  of  tlio  stia-slioro 
havo  not  unfroqu.nily  hcon  mad*;  to  suljjocts  (m) ;  and 
such  grants  may  be-  prosumod  \>y  [troot  of  long  con- 
tinuc<l  and  uninterruptod  acts  of  ownership  (w).  A 
sudden  irruption  of  the  sea  givtts  tho  Crown  no  title 
to  tlie  lands  thrown  undor  watt-r  (o)  ;  althougli  when 
the  sea  makes  gradual  encroachments,  tho  right  of  the 
owner  of  the  land  encroached  on  is  as  gradually  trans- 
ferred to  the  Crown  (ji).  And  in  the  sauKj  maimer  when 
the  sea  gradually  retues,  the-  right  of  the  Crown  is  as 
gradually  transferred  to  the  owner  of  the  !aml  adjoining 
the  f'oast  (q).  Uut  a  sudden  dereUction  of  the  sea  does 
not  deprive  iho  Crown  of  its  titl.'  to  thts  soil  (r). 

•2.  Incorp..      il  hereditaments  apyurlnmnl  U)  cor- Ai)|.ui,iii..iii 
prtnal    hereditaments  are   not    very  often  met   with,  {"".'.'/f,"''''' 
They  consist  of  such  incorporeal  heredit.imeiits  as  are  nuiiis ui-i.-c 

■■■•'•  ■      ..        ,       .  Iiy  •'rant  or 


Wis/iart  V.  ylie,  2  .Stuart, 
'Ihumson,  Milno,  Myri.-on  & 
Kiiiiir!ir".s  Sutcli  ta.-*.-;.  H.  \i. 
08  ;  likkdt  V.  Morrit,,  L.  IJ.  I 
Hf.  App.  47  ;  Lord  v.  Thr  Com- 
viiifioncrafor  thr  (Jihi  „f  Si/lw  i/. 
I-'  .MiMirc's  I'.  (,  <.dsc.<,  473  ; 
MuU't/iicait  V.  Stul'iij  Briili/' 
Co..  .-{3  th.  D.  133.  .Sec  Drvon- 
-hire  v.  Pattinson.  20  Q.  if.  0. 
203  ;  Great  Torriii'jton  Con-^rr- 
ratora  v.  Moort  .iififn.^,  J!M)4.  I 
Ch.  347  ;  1  Wms.  \ .  &  P.  41'J, 
211(1  eij. 

(k)  Hale  dc  jure  iiiari>,  i-h.  4, 
]>.  13  ;  O'ann  v.  The  t'reejiihtrs  of 
\\hit»ta}Ac,  11  H.  L.  <'.  I<i2 ; 
M-e  1  Wms.  V.  i  1>.  42(»,  2iui  ed! 

(/)  .4.-6'.  V.  Chaiiibers,  4  l)e 
<•'.  M.  &  O.  20G;  R.  y.  Gee,  1 
E.  &  E.  10«iS ;  •^f  1  Wms. 
V.  4  P.  420—422.  2iid  ed.  The 
public  have  no  general  right,  of 
iieccss  to  the  si'ashorc  for  Jie 
purpose  of  bathing  therefrom  or 
Wis!!;!!!;;  tfirrror-.  Hruifhr':::  \. 
Motley,    11(04,    2   Cii.    313.     A» 

W.U.P. 


to  the  riglits  of  a  riimrian  owner  i.lV^'Jrimi.'m. 

upon    a    navigabie    tidal    river, 

Ml-  /.i/on  V.  t'inlniiuiiijf rn'  Co.,   1 

App.  ( 'as.  tJ02  ;  A'f>r//(  .Shore  Uitil- 

ii'ii/  Co.    V.   I'ioii,    I  1   A)>p.   t'a<. 

012;     fitzhardiiiiji     v.     I'ltrcill, 

J!H)H,  2Ch.  131». 

'ill)  Scralloii  V.  lirown,  4  l>. 
A:  ( '.  48o,  405  ;  F itzhurdinijr.  v. 
I'iirrdl.  HlOS,  2  Ch.  13!». 

("J  Beaufort  v.  Swansea,  3  K.\. 
413  ;  Coimaay  v.  Howe,  C  C.  15. 
Htil  ;  Fitzharlinije  v.  Purctll, 
i'.fOi,  2Ch.  13!». 

to)  2  IJIack.  Com  111.  202. 

(p)  Re  Hull  uihI  Htlby  Rail- 
II'II/,  ')  M.  &  \V.  327. 

('/)  2  HI.  (Jomni.  2  ' '  ;  A',  v. 
Lord  Yarborough,  3  k  &  C.  <U, 
.'>  Hiiig,  103  ;  and  see  Mercer  v. 
Deiine,  1905,  2  (,'li.  03S.  A.^  to 
the  gradual  ehangc  of  u  river- 
lx>d  see  Foxtcr  v.  Wright,  4  C. 
P.  \>.  43S  ;  Iliiuiion  v.  AMiy, 
1«!»0,  2Ch.  1. 

[r]  1  lilatk.  Comiii.  202. 
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A|)iiiiiti'ii 
lijilits  of 
( ciinniiin 
of  wav. 


Aii|>iiitc 
iiaiiti-s. 


lii'in  r,il 


not  imtiuully  und  originally  appondtiut  to  cuipoii'al 
hcivdilanuuits,  but  havo  boi'ii  unnoxod  to  them,  cither 
by  soiiu-  express  deed  of  grant,  or  liy  prescription  from 
Hint  long  enjoyment.  Eights  of  couunon  und  rights  of 
way  or  passage  o\er  tlu^  properly  of  another  person 
are  the  principal  kinds  of  incorporeal  hereditaments 
usually  found  appurtenant  1(>  lands.  When  thus  an- 
nexed, they  will  pass  l>y  a  conveyaneo  of  the  lauds  to 
which  they  have  been  annexed,  without  nu'ntiim  of 
the  appurtenances  (.s)  ;  although  these  words,  "with 
the  appurtenances,"  wtre  usually  inserted  in  con- 
xcyances,  for  the  puipose  of  distinctly  showing  an 
intention  to  comprise  such  incorporeal  hereditaments 
of  this  nature  as  may  belong  to  the  hinds.  But  if  such 
rights  of  conuiion  or  of  way,  tluuigh  usually  enjoyed 
with  the  lands,  should  not  have  been  strictly  appur- 
tenant to  them,  a  conveyance  of  the  lands  merely,  with 
Iheir  appuitenunces,  without  mentioning  tho  rights 
of  cojumon  or  way,  would  not  have  been  sutUciont  to 
comprise  them  (0-  It  was,  therefore,  usual  in  convi^y- 
ances  to  insert  at  the  end  of  tho  "  parcels,"  or  descrii»- 
tion  of  the  proi)erty,  a  number  of  "  general  words  "  in 
which  were  comprised,  not  only  all  rights  of  way  and 
common,  ».lc.,  which  might  belong  to  the  premises,  but 
also  such  us  might  be  therewith  used  or  enjoyed  (//). 
But    now,    by   the   Con\eyancing    Act,    1881  (x),    a 


(»)  Oo.  Litt.  121  b. 

(<)  Harding  v.  Wilson,  2  B.  & 
(".  90  ;  Barlow  v.  Rhodes,  1  Cro. 
&  M.  439.  See  also  James  v. 
Plant,  4  A.  &  E.  749  ;  Hinchliffc 
V.  Earl  of  Kinnoul,  r>  N.  C  1  ; 
Pheyse'j  v.  Vicary,  IC  M.  &  W. 
484  ;  Ackroyd  v.  Smith.  10  C.  B. 
164  ;  Worthington  v.  (limson,  2 
K.  &  E.  618  ;  Baird  v.  Fortune, 
10  W.  K.  2,  7  Jur.  N.  S.  926  ; 
Wardle  v.  Brocklehurst,  1  E.  & 
E.  1058  ;  Walts  v.  Kelson,  L.  R. 
(i  Ch.  166  ;  Kay  v.  Oxley.  L.  R. 
10  y.  B.  oOO  ;  Bidt  V.  C/trit-.-er, 
.'i  ('.  r.  1).  :t76;  Barkihirc  v. 
iirubb,   18  Ch.   I).   616 ;    Baring 


V.  Abingdon,  1892,  2  Ch.  374. 
The  like  law  of  a  contract  to  sell 
liind  with  the  appurtemmces, 
lie  Peck-  db  London  Hchool  Board, 
1893,  2  Ch.  315;  see  1  VVms. 
\.  &  P.  639,  2nd  ed. 

(u)  As  to  tho  effect  of  general 
words  see  Wms.  Conv.  Stat.  60, 
65,  66  ;  Williams  on  Commons, 
316—319,  323. 

(x)  Stat.  44  &  45  Vict.  c.  41, 
8.  6,  sub-s.  1  ;  see  Wms.  C<juv. 
Stat.  60 — 74;  Broomfield  v. 
iri7/iu/n«,  1897,  1  Ch.  602  ;  Inter- 
;>.ifii>nnl  '!'("  Stiire-t  Co.  v.  lliJihi, 


1W3,    2    Ch.     16; 


Lewi 


Mcraltlh,  1913,  1  Ch.  571  ;    ef. 
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couvoyaiieo  of  laud  mailu  afttr  that  year  is  to  bo 
deoraod  to  include  and  will  hy  virtue  of  tho  Act  operate 
to  convey,  with  tho  land,  all  coiuinonH,  ways,  and  other 
hbertie.s,  privileges,  ea.seiucntrf,  rights,  and  advantages 
whatsoever  leputed  to  appertain  to,  or  at  tho  tiiuo  of 
conveyance  enjoyed  with,  tiio  land  ov  any  part  thereof. 
In  consequence  of  tliis  enactment,  general  words  aro 
now  rarely  employed  (y). 

;i.  Such  incorporeal  hereditaments  as  stand  sepa- 
rate and  alone  are  generally  distinguislird  from  those 
which  are  appendant  or  appurtenant,  l.y  the  appella- 
tion i«  yro,^.  Of  these,  the  lirst  .ve  may  n.entio.i  is  Asfi«.,o.v 
a  seignory  in  yross,  which  is  a  sejgnory  that  has  been  '"  ='"*^- 
severed  from  the  demesne  lands  of  the  manor,  to  which 
it  was  anciently  appendant  (c).  It  has  now  become 
([Uite  unconnected  with  anything  corporeal,  and, 
existing  as  a  separate  subject  of  transfer,  it  jiuist  bo 
conveyed  by  deed  of  grant. 


The  next  kind  of  separate  incorporeal  heredilameiit  itiut  .l.I,. 
IS  a  rent  seek  (mUiitu'i  nkcus),  a  dry  ov  barren  Jenl,  so 
called,  because  no  distress  could  fonuerly  be  juado  for 
it  (a).  This  kind  of  rent  forms  a  g<jod  example  of  Ihu 
antipathy  of  the  ancient  law  to  any  inroad  on  the  tbai 
prevaihng  system  of  tenures.  If  a  landlord  granted 
his  seignory,  or  his  reversion,  tho  rent  service,  wliich 
was  incident  to  it,  passed  at  the  same  time.  But  if 
he  should  have  attempted  to  convey  his  rent,  indepen- 
deritly  of  the  seignory  or  reversion  to  which  it  was 
incident,  the  grant  would  have  been  effectual  to  deprive 
himself  of  the  rent,  but  not  to  enable  his  grantee  to 


Oodtcin  V.  Hchweppes,  Ltd.,  190;», 
1  Ch.  926  ;  Qnicke  v.  Chapman, 
1 003, 1  Ch.  659.  This  enact  mon  t. 
iippliis  only  if  and  as  far  as  a 
•  ontrary  intention  is  not  ex- 
prcsacd  in  the  conveyance,  and 


has  effect  subject  to  tho  terms 
thereof  ;   ,«,  ti,  subs.  4. 

I'l)  S'."J  Will.-'.,  fjiiiv.  .Sti-.t.  '»!>, 
4'J7,  and  ixjit,  I'art  VI. 

(:)   1  S-iiv.  (V,p.  5. 

('()  Litt.  .,.  ii8. 


est; 
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dtatiilo  fur 
ri'iit  sock. 


a  rent  by 
ivul  action 


(li^ilruin  for  it  {b).  it  would  havn  l)ot*n  u  irid  seek. 
lloiit  sock  also  oeeiisioually  iiroso  from  'grants  Iwing  luado 
of  rout  charges,  to  bo  heroaftor  oxplainod,  without  any 
clauso  of  distress  (c).  But,  by  an  Act  of  Goo.  II.  (rf), 
u  roiuody  by  distress  was  given  for  rv;nt  sock,  in  the 
same  manner  as  for  rent  reserved  upon  lease.  Th«) 
grantee  of  a  rent  seek,  however,  was  not  without  remedy, 
ltmivir>  of  "*•  etunmon  law,  for  its  recovery.  For  if  ho  had  once 
received  any  part  of  it,  he  might  take  proceedings  in 
the  nature  of  a  real  action  against  the  tenant  of  the 
land,  out  of  which  the  rent  issued,  if  the  tenant  refmed 
further  payment  (c).  Indeed,  a  man  might  have  all 
manner  of  real  actions  of  a  rent,  which  issued  out  of 
land,  if  ho  had  onco  had  seisin  (/)  of  any  part  of  the 
rent  {(f).  After  real  actions  to  recover  such  rents  had 
bei'U  abolished,  along  with  tiie  olher  real  actions  {li), 
the  grantee  of  the  rt'ut  was  allitwed  a  remedy,  in  thi-ir 
place,  by  suing  personally  the  t tenant  of  the  land  (■/). 
He  may  also  apply  to  a  Court  of  Equity  to  order  any 
arrears  of  the  rent  to  bo  raised  by  sale  or  mortgage! 
of  th»!  hind  ;  but  the  granting  ol  such  relief  is  dis- 
cretionary (A). 


Dllii-r 
n'ua-tlii's  of 
owner  of 
tvnt  HL'ck. 


A  iffit 

Altornnifiit 
oil  griint 

of  IX'Ut. 


The  same  ri'medies  are  applicable  in  the  case  of 


(h)  J.itt.  ss.  225.  220,  227,  228, 
o72.  Atcumiuonlawtheattom- 
niciit  uf  the  tenant  of  the  free- 
hold was  necessary  to  the  validity 
of  a  grant  of  services  (including 
rent  service)  apart  from  iv 
seignory,  and  also  of  rents  seek 
and  rent  charges  ;  Ijtt.  ss.  22.1, 
551 — 55B.  566  :  but  the  necessity 
of  attornment  was  abolished  by 
Stat.  4  &  5  Anne,  c.  3  (c.  10  in 
Ruffhead),  ».  9  ;  see  ante,  p.  42!>. 

(r)  Utt.  88.  217,  218. 

((/)  .Stat.  4  Geo.  II.  c.  28,  s.  5. 

(r)  Litt.  8s.  233,  341  ;  0  M.  & 
W.  123. 

(/)  AnU,  i>.  30. 

(!/)  hilt.  ss.  218,  233,  23.5,  230  ; 
Lo.  Litt.  100  a  ;    P.  &  M.  liist. 


Ung.  Law,  ii.  128  «/■  ;  ""'<>  1>-  ■('• 
(A)  Stat.  3  &  4  Will.  IV.  c.  27, 
s.  36  ;  ante,  p.  65.  n.  {g). 

(i)  Thomas  v.  Sylvester,  L.  R. 
8  Q.  H.  368;  Be  Blackburn, 
d-c.  Building  Hucietif,  Ex  parte 
Uraham,  42  (!h.  D.  343  ;  Searle 
V.  Cooke,  43  C'h.  1).  519  ;  PeHwee 
V.  Townsend,  1896,  2  Q.  B.  129  ; 
lie  Herbage  Rents,  1890,  2  Ch. 
811  ;  Foley's  Charily  Trustees  v. 
Dudley  Corpn.,  1910.  1  K.  H. 
317  ;  Cundiff  v.  Fitzsimtnons, 
1911.  I  K.  B.  513.  The  decision 
in  Thoiiuis  V.  tSylvester  is  criti- 
ciNcd  bv  the  present  writer  in 
L.  Q.  \\.  xiii.  28X. 

(t)  lluinbro  v.  Umitbro,  1891, 
2  Ch.  504. 
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annthor  important   kind  of  stiparatc  incorporeal  hon-- 

(iilitriD-tit ,  riaiiit*ly.  a  n-ril  cliarf;*'.     This  arises  on  a  prant 

i)y  one  pf-rson  to  another  of  an  animal  sum  of  mont'V. 

payable  oi't  of  cfrlain  lands  in  whifli  (he  f^antor  may 

have  any  estate,  with  power  to  distrain  on  the  lands  in 

the  event  of  non-payment.     The  rent  charf,'e  cannot .  of 

course,  continue  longer  than  the  estate  of  the  grantor  : 

hut,  supposing  the  grant,*)r  to  ])osciMMl  in  fee  simple,  he 

may  make  a  grant  of  a  rent,  charge  for  any  estate*  he 

pleases,  giving  to  the  grant (■<*  a  rent  charge  for  a  term 

of  years,  or  for  his  life,  or  in  tail,  oi  in  fee  simple  (/). 

For  this  purpose  a  dfcil  is  ahsolutely  necessary  ;   for  a  Ailoo.1 

rent   charge,   being  a   separate  incorporeal   heredita-  "I"""''' 

ment,  cannot,  according  to  the  general  rule,  be  created 

or  transferred  in  any  other  way  (m),  unless  indeed  it 

he  given  by  will.     By  the  .Judgments  Act,  18.')5,  any  ReRistratimi 

annuitv  of  rent  charge  granted  after  the  pu-ssine  of'^"''''. 

the  Act,  otherwise  than  by  marriage  settlement  or  will,  now  nquim.!. 

for  a  life  or  lives,  or  for  any  estate  determinable  on 

a  life  or  lives,  shall  not  atfect  any  lands,  tenements, 

or   hereditaments,    as    to    purchasers,   mortgagee.s   oi- 

creditors,  unless  rtgistered.  formerly  in  the  Court  of 

Common  Pleas  {n),  and  now  in   the   Office  of  J.iuul 

Registry,  against  the  name  of  the  person,  whose  estat(> 

is  intended  to  be  alTected  (o).     A  search  for  annuities  is 

accordingly  made  in  tliis  registry  on  every  purchase 

of  lands,  in  addition  to  the  other  usual  searches  {p). 

It  has  been  decided,  however,  in  accordance  with  the 


(/)  Litt.  8S.  217,  21H  ;  s.-<'  axle, 
p.  436,  n.  (6). 

(m)  Litt.  ubi  gup. 

(n)  Stat.  18  &  19  Vict.  c.  I."). 
S.S.  12,  14 ;  passed  2tith  April, 
1855.  Annuities  for  or  lieter- 
minable  on  any  life  or  lives, 
granted  for  valuable  considera- 
tion, and  not  secured  on  lands 
of  equal  or  greater  value  than 
the  annuity,  and  belonging  to 
the  grantor  for  an  estate  in  fee 
or  in  t.iil  in  possession,  were 
forniprly  made  void  by  statute. 


unless  a  memorial  thereof  were 
duly  enrolled  in  the  Court  of 
(Jhancery ;  stats.  17  C!eo.  III. 
c.  2f)  ;  .53  Geo.  II!.  c.  141  ;  :t 
(ico.  IV.  c.  92;  7(!ei>.  IV.  c.  75. 
But  as  these  annuities  wen-  only 
graiitPil  for  the  sake  of  evading 
the  I'sury  Ijaws  (sec  2  Black. 
Comni.  4(il),  the  .same  stjitutc 
which  rep<'aled  those  laws  also 
repealed  the  statutes  almvc  nii-n  - 
tione.-!  ;  rt-it    17  *  IH  Vict.  c.  'Hi. 

(o)  See  ante.  p.  277,  n.  (i). 

iy)  Ante,  p.  IW. 


IHR 


Hegifttmtion 
of  land 
ohirgpg. 


Creation  of 
rent  rhnrgps 
under  the 
Statute  of 
Uses. 
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(loctrinps  appl-'-^d  l)y  tlie  Courts  of  Eqniiy  in  fho  con- 
struction of  tio  Middlesex  and  Yorkshire  Registry 
Acts  (q),  that  rent  charges  are  valid  in  equity  against 
purchasers,  who  have  notice  of  them,  although  they 
be  not  registered  (r).    By  the  Land  Charges  Act  of 
1888  («),  rent  charges,   which   are  land   charges   as 
defined  in  that  Act  (/),  and  have  been  created  after 
that  j-oar,  are  void  as  against  a  purchaser  for  value 
of  the  land  charged,  or  any  interest  therein,  unless 
duly  registered  at  the  OflSce  of  Land  Registry.    And 
after  the  expiration  of  one  year  from  the  first  assign- 
ment made  by  act  ■inter  rivoa  aff  or  that  year  of  a  similar 
rent  charge  previously  orentod,   the  person  entitled 
<  hereto  will  not  be  able  to  recover  the  same  as  against 
a  purchaser  for  value  of  the  land  charged,  or  any 
inlorest  therein,  unless  the  charge  be  duly  registere{1 
in  the  same  place  before  the  completion  of  the  pur- 
chase (?/).    Registration  is  not  required  to  perfect  the 
title  of  Ihe  gran<eo  of  a  rent  charge  in  fee  simple  or  in 
tail,  or  of  a  rent  charge  for  a  term  of  years  not  being  a 
land  charge  within  the  meaning  of  the  last  menlioned 
Act  (x). 

In  settlements  where  rent  charges  are  often  given 
by  way  of  pin-money  and  jointure,  they  are  usually 
created  under  a  provision  for  the  purpose  contained 
in  the  Statute  of  Uses  (y).  The  statute  directs  that 
where  any  persons  shall  stand  seised  of  any  lands, 
fonements,  or  hereditaments,  in  fee  simple  or  other- 
wise, to  the  use  and  intent  that  some  other  person  or 


(q)  AnU,  pp.  213,  264. 

(f)  Greavesy.TofiM,UOi.T). 
563. 

(«)  Stat.  51  &  52  Vict.  c.  51, 
8.  12  ;  see  ss.  2,  4, 
Iflnd  ^').^y  '•  *'  tiiese  are  rents  or 

rlinrgcs.  annuities  charged  otherwise  than 

by  deed  upon  land  under  the 
prnvisions  of  Pome  Art  of 
Parliament  as  therein  specified  ; 
and   they  include  rent  charges 


created  under  the  Land  Im- 
provement Acts  already  men- 
tioned, antf,  p.  126.  See  1  Wms. 
V.  &  V  437  and  n.  (o),  588—593, 
2nd  ed. 

(a)  Sect.  Id. 

(I)  See  1  Wms.  V.  &  P.  434— 
438.  587  sq.,  2nd  ed. 

(y)  Stat.  27  Hen.  VIII.  c.  10. 
ss.  4,  5.  See  the  form  of  settle- 
ment given  in  Part  VF.,  /xw<. 
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porsona  shall  liavc  J'oaily  (o  lliciii  and  their  hoirs,  or 
to  them  and  fhoir  nssigiiH,  for  toriii  of  lifo  or  yoars  or 
some  otlior  spocial  liiiio,  any  annual  rent,  in  pvrry 
such  caso  thci  sanu!  poraona,  their  heirs  and  assigns, 
that  have  such  use  to  havo  any  such  rent  shall  ho  ad- 
judf»od  and  dooniod  in  possession  and  seisin  of  tho 
sanio  rent  of  such  estate  as  they  had  in  tho  use  of 
the  rent ;  and  they  may  distrain  for  non-payment  of 
the  rent  in  their  own  names.  l''rom  this  enactment 
it  follows,  that  if  a  conveyance  of  lands  be  now  made 
to  A.  and  his  heirs, — to  the  use  and  intent  that  B.  and 
his  assigns  may,  during  his  lifo,  thereout  receive  a 
rent  charge, — IJ.  will  be  ejititled  to  the  rent  charge, 
in  the  same  manner  as  if  a  grant  of  tho  rent  charge 
had  been  duly  made  to  him  by  deed.  The  above  enact- 
ment, it  will  be  seen,  is  similar  to  tho  prior  clause  of 
the  Statute  of  T'ses  relating  to  uses  of  estates  (:).  and 
is  merely  a  carrying  out  of  the  same  design,  which  was 
to  render  every  use,  then  cognisable  only  in  Chancery, 
an  estate  or  interest  within  tho  jurisdiction  of  ibo 
courts  of  law  (n).  But  in  this  caso.  also,  as  well  as  in 
the  former,  the  end  of  tho  statute  lias  boon  defeated. 
For  a  conveyance  of  land  to  A.  and  his  heirs,  to  the 
use  that  B.  and  his  heirs  may  receive  a  rent  charge. 
in  trust  for  0.  and  his  heirs,  will  now  be  laid  hold  of 
under  tho  equitable  doctrines  of  tho  Court  of  Chancery 
for  C.'s  benefit,  in  the  same  manner  .as  a  trust  of  an 
estate  in  tho  land  itself.  Tho  statute  vests  tho  legal 
estatfl  in  tho  rent  in  B. ;  and  C.  takes  no  legal  estate, 
because  tho  tru?t  for  him  would  bo  a  use  upon  a  use  (t). 
But  C.  has  tho  entire  boneficial  interest ;  and  ho  is 
possessed  of  tho  rent  charge  for  an  eqwifnhle  estate  in 
fee  simple. 


In  ancient  times  it  was  necessary,  on  every  giant  Clause nf 


(;)  Ante,  J).  17.'>. 

(rt)  Avif,  pp.  175,  177. 


(/«)  At'tf,  pp.  170— 1  SI. 
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pKWpr  of 
entry. 


Ntrttiitiirv 
jNiwcni  of 
•  li.sln-ss, 
nitrv.  Ac. 
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of  a  i(>ni  rliargo,  »o  ;»iv(>  nn  cxprfss  powor  to  (ho 
gianttc  fo  distrain  on  i\u>  pioiiiiHcs  out.  of  which  Iho 
nmt  ohni^'t!  was  In  issiio  (r).  If  tliiH  power  wore 
omiitpd,  tli(>  ront  was  merely  ii  irni  sirk.  Jlmt  sprvicc. 
Itoing  an  inci(h>nt  of  tenure,  nii^'hi  he  distrained  for 
hy  ooinnion  right ;  Init  r^nt  charges  wt»ro  mutters 
the  enforcement  of  which  was  left  to  depend  solely 
on  the  agreement  of  the  parties.  Hut  since  a  power 
of  distress  has  been  attached  by  Parlianient  ((?)  to 
rents  seek,  as  well  as  to  rents  service,  an  express 
power  of  distress  has  not  been  ntK-essary  for  the 
Kecurity  of  a  rent  charge  («•).  Such  a  power,  llowe^•.■r. 
was  usually  granted  in  express  terms.  In  adilition  to 
the  clause  of  distress,  it  was  also  usual,  as  a  further 
security,  to  give  to  the  grantee  a  power  to  enter  on 
the  premises  after  default  had  been  made  in  payment 
for  a  certain  number  of  days,  and  to  receive  the  rents 
and  profits  until  all  the  arrears  of  the  rent  charge, 
together  with  ill  expenses,  should  have  been  duly 
puid. 

The  following  reinedies  were  given  by  the  Con- 
veyancing Act,  18H1  (/)  to  any  penson  entitled  to  a 
rent  charge  or  nnv  other  annual  sum,  payable  lialf- 
yearly  or  otherwise,  not  being  rent  incident  to  a  rcxcv 
sion,  charged  upon  any  land,  or  <ho  inconio  thereof, 
by  virtue  of  any  instrument   coming  into  operalion 

(<•)  Lilt.  s.  2)8. 

id)  Stat.  4  tici).  If.  c.  28,  s.  .'i  • 
tinte,  p.  430.  See  Jvhn»on  v! 
favlkner,  2  Q.  B.  92.';,  »:w  • 
jYliUfr  V.  Oreen.  8  Bing.  !)2,  2 
Oo.  &  Jerv.  142.  2  Tyr.  J. 

(e)  Saicard  v.  AnMey,  2  Binp. 
519  ;  BiUffTi/y.  Robinson,  3  BiiiK. 
392  ;  JJodd/i  v.  Thorn  p«o}i.  I,.  R 
J  C.  P.  133. 

(/)  Stut.  44  &  45  Vict.  c.  41, 
s.  44,  which  applies  only  if  aiKt 
KO  far  as  the  contrary  intention  is 
not  espres-sed  in  thp  in.=tramrnf. 
.111(1  has  eflfpct  subject  to  its 
terms;    snb-s.  ,';.     By  the  Con- 


voyancinR  Act.  1911  (I  *  2 
<ieo.  V.  c.  ;{7).  s.  I>  (2).  tiic 
iMJWers  and  remedies  conferred 
by  R.  44  of  the  Act  of  18SI  un- 
made exeruisable  where  the 
annual  sum  is  ereatetl  under  a 
power  {ante,  p.  387  sq.)  con- 
tained in  an  instrument  coming 
into  operation  before,  as  well 
as  after,  the  commencement 
of  the  Act  of  1881  ;  unless 
the  instriiniont  cn^ating  the 
power  or  under  which  tlic 
.innual  sum  is  crciiled  o(lier\vi.>«' 
directs. 
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iitiot  th«  year  1881  :-  (I)  u  powj^r  of  (lislross,  if  ilic 
an.  unl  flitiii  or  any  puit  llitroof  i.s  unpaid  for  tweuhi- 
one  days  next  uftor  tho  tirnf  appointed  for  any  pay- 
ment in  respect  thereof;  (2)  u  pow.;.  if  iht<  annual 
sum  or  any  part  thereof  i.s  unpaid  for  /o/7//  days  next 
after  tiio  time  appointed  for  any  payment  in  respect 
thereof,  to  enter  into  posse.s.sion  of  and  liold  the  land 
cliarged  or  any  part  thereof,  without  itupeachment  of 
waste,  and  to  take  the  income  thereof,  until  all  arrears 
due  at  the  time  of  entry  or  afterwards  hecomiuf,'  due 
and  all  expen.ses  have  been  fully  paid  ;  (il)  a  power,  in 
the  like  case,  whether  po.sse.ssion  he  taken  or  not,  to 
demiso  hy  deed  the  land  charged  or  any  part  thereof 
to  a  trustee  for  a  term  of  years,  upon  trust  to  raise  and 
pay  alt  arrears  due  or  to  become  due  and  all  expenses. 
These  statutory  remedies  are  conferred,  subject  and 
without  prejudice  to  all  estates,  interests  and  rights 
having  priority  to  the  annual  sum,  and  only  as  far  as 
they  might  have  been  conferred  by  the  instruim-nl 
under  which  the  annual  sum  ari.ses  (</).  llelianee  upon 
this  enactment  has  generally  supers«Hl(Ml  the  employ- 
ment of  expre.ss  powers  of  distress  and  entry  upon  the 
Krant  of  a  rent  charge. 

iy)  Hvct.  44,  sub-.s.  (1).     Tho  law  rej^ard-s  an  exprcKs  jxiwcr  to  Kulo  af.Min.st 
filter  luid  hold  luitil  a  rent  charge  U-  .siitisficd  out  of  tho  profits  mt  i»art  ixrpetuitics 
of  the  cstat«,  which  the  grantee  )iaH  in  the  rent,  and  tlic  better  opinion  m  wigards 
is  tJiJit  it  was  not  ohnoxioos  to  the  rule  against  perpetuities  :  but  on  the  remedies 
express  power gi\en  to  the  grantee  of  a  rentcharge  in  fee  simple  ai\d  to  rerover  a 
his  heirs  to  limit  a  term  on  non-payment  of  the  rent  charge  would  rent  char'.'e. 
certainly  have  been  void  for  remoteness,  if  not  made  exeicisablc  onl\- 
within  the  period  allowed  by  the  rule  against  perpetuities ;   and  it 
does  not  appear  that  the  statutory  power  to  limit  such  a  term  hu<l 
any  greater  validity  than  an  express  power ;   see  1  Wms.  \.  &  V, 
^J5—ii~l,  2nd  ed.     But  by  the  Conveyancing  Act,   1911   (I    &  2 
Geo.  V.  c.  37),  s.  6  ( 1 ),  for  removing  doubts,  it  is  declarefl  that  the  rule 
of  law  relating  to  perpetuities  does  not  apply  to  any  powers  or 
remedies  conferred  by  ».  44  of  the  (Jonveyancmg  Act,  1881,  nor  to 
the  like  powers  or  remedies  conferred  by  any  instrument  for  recoverijig 
or  compelling  the  payment  of  anv  aimual  sum  within  the  meaning 
of  that  section.    And  by  s.  «  (3),  this  section  of  the  Act  of  191 1 
applies  to  powers  and  remedies  conferred  by  or  iniplied  in  an  ini-tru- 
inent  executed  before  as  well  as  after  the  commencement  of  that  Ac  t. 
This  enactment  seems  to  give  to  powers  to  limit  a  term  annexed  to 
rent  charges  in  fee  a  validity  which  they  did  not  posse.ss  before. 


Mi 
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T-ind  iiy  tlin  Improv.'iiM'nt  c»f  rii\n«l  Ap».  lH»n  (/i).  rnit 

iiii|tiiiri'iiient     ,  ^   ' 

nni  .imrvoi.  clmipos  croiilod  )«ifhor  hcfoio  or  after  that  Act.  undir 
(hf  rmprovoiiMiit  of  fiiind  Act,  iHfil,  or  any  HpfH-ial 
iiiiprovciiHMit.  Act  (/).  am  to  Ih>  rocovirable  as  rt>p;ards 
any  instalinont  nccriiinR  duo  after  the  year  IH'.M),  l)y 
the  hke  remedies  as  are  provided  hy  the  Convoyancinj: 
Act,  1881,  in  respect  of  rent  eliar^es  thereafter  created. 
niitl  not  nlhcnnsr.  This  preclude!*  the  owuerH  of  hucIi 
rent  charges  from  suing  the  tenant  of  the  lands  chorged 
tinder  the  nde  established  as  ahovo-montioned  (it). 


K.tafi'  f,,r 
Jiff  ill  II  niif 
I  liiirL't". 


Tncnrporenl  hereditaments  are  the  snhjeels  of  estates 
analogous  to  tliosn  which  may  ho  liolden  in  corponal 
Iiereditamiiils.     If  therefore  a  nnl   ehnrrfe  shouhl  Iw 
<,'ranted  for  (ho  lifo  of  tlie  grantee,  lio  will  pofisess  an 
oslale  for  hfo  in  the  rent  eharj.'*  .     Supposing  tJiat  he 
should  alienale  Uiis  life  est, tte  to  another  party,  without, 
mentioning  in  (he  deed  of  gr.  nt  ilie  heirs  ><i  such  pnrty. 
the  law  formerly  held  ihni.  in  the  event  of  ihe  decease 
of  tho  second  grantee  in    he  lifetime  of  the  former,  (he 
rent  charge  l)ecame    xdiut  for  the  benefit  of  the  owner 
of  tho  lands  out  f)f   which  it  issued  (/).     The    former 
grantee  was  not  entuit»d  because  ho  iiad  parted  wi(li 
his  estate  ;  tho  second  grantee  was  dead,  and  his  heiis 
were  not.  entitled  because  they  were  not  named  in  (be 
grant.     T  nder  ,similar  i'ircums(ances,  we  have  seen  (ml 
that,  in  (bi^  case  of  u  grant  e'  corporeal  hereditaments, 
the  firsi  person  that  might  happen  to  enter  upon  the 
])reniises  after  (he  decease  of  the  second  grantee  bad 
formerly  a  right  tobold  possession  during  the  reniaiufbc 
of  the  hfe  of  the  former.     Ikit  rents  and  other  incor- 
poreal hereditaments  are  not  in  their  nature  the  subjects 


(f>)  .Stnt.  02  A-  f..".  Vict.  c.  40. 

s. :!. 

li)  Antf,-pf.  I:>ii,  4.1«. 

•;  k  j  A  Tzir.p.  -J"ri  ^  ;  i .  i .  ; .  ,S  i ! ,  i  i 
rent  <hRrpps  *erf  pifvioiisly 
riTii.ir.nlilo  in    ihp  likv  mannpr 


as  a  tithe  tm\t  charge ;  st.it. 
27  4  28  Viot.  c.  11 4,  s.  03  ;  scf  .it 
tho  tsati  of  thifi  chapter. 

(i)  Hat:  A'tir.  i-jtiiitf  for  T.ifc 
uikI  (jRCiiptnry  (Hi. 

(/Hi   Anil',  p.  i;{2. 
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of  oooupuncy  {»)  :   tln'.v  <lo  not  lit-  fXjHMfd  to  he  tuktn 

|M>MS<«!<si«»n  of  |jy  tint  first  pnHsor-hy.     It  was  accditliii^'ly 

thoaght  thiit  the  stututi-f*.  which  provittcd  n  ronii'dy  in 

the  cnso  of  huulH  iind  (»lh<'r  <-oi|Mirful  hcroditmnJ-iitH, 

wero  not  applicithlo  to  tho  chh*'  of  a  rent  chargo,  hut 

that  it  hocaiiic  oxtinct  as  hcforo  lufntioncd  ((»).     I\y  u 

modern  decision,  howcvfr,  the  const  runt  ion  of  these 

statutes  was  extenih'd  to  this  rase  also  (p)  ;    and  now 

the  Wills  Act,  lH!{7^y),  l)y  which  these  statutes  have 'IV  Wiii^ 

heen  repealed  (r).  perinits  every  person  to  dispose  hy  p^J,'!',","* '"^ 

will  i)f  estates  pur  (iiitrr  in',  whether  then*  shall  or""'''''" 

shall  not  he  any  spwial  oocujtant  thereof,  and  whether 

the  same  shall  he  a  corporeal  or  an  incorporeal  horedita- 

iiieni  (s)  :  and  in  case  t  hero  shall  he  no  special  occupant . 

the  estate,  whether  corporeal  or  incorporeal,  shall  jjo  to 

I  he  executor  or  administrator  of  the  party  ;  an<l  cominf,' 

to  him,  either  hy  reason  of  a  special  occupancy,  or  l>v 

virluo  of  tho  Act,  it  shall  he  applioil  and  distrihiited  in 

the  same  manner  as  the  personal  estate  of  the  testator 

or  intestate  (/).     Under  tho  Land  Transfer  Act.  IHn?  (k),  t„u.i 

a  rent  charge  onjoved  pnr  niitrr  vie  devolves  on  the  *,'■'"-/'''■, 

owners  death  after  that  year  m  the  same  maimer  as 

a  like  estate  in  land  (.?■). 

A  grant  of  an  estate  tail  in  a  rent  charge  scarcely  K,t;iif  in  f.c 
ever  o  curs  in  practice  (?/).  But  grants  of  rent  charges  ^""l''<; '"  •• 
Mr  esi.aes  m  fee  simple  are  n(»t  uncommon,  especially 
in  (he  towns  of  Tjiverpool  and  Manchester,  where  it  is 
the  usual  practice  to  disposo  of  an  estate  in  fee  simple 
in  lands  for  huilding  purposes  in  consideration  of  a 
ren!  charge  in  fee  simple  hy  way  of  ground  rent,  to  he 


(«)  Co.  Litt.  41  h.  .188  H. 

(o)  2  Ulaok.  Comm.  2t)(». 

{p)  Bearpark  v.  Hukliinmn.  7 
»ing.  178. 

(?)  7  Will.  IV.  4  1  Vi.t.  c.  2f>. 

(r)  .Sfi^t.  2. 

(*)  .S<Hf.  ,-{. 

(0  S<>ct.(i.  Rn/nnhhv.  Wriijhf. 
25  IVav.  1(H). 


(«)  Stat.  CO  &  61  Vict.  p.  nr,. 

Part  1.  ;  ante,  pp.  20.  r,l,  75,  80, 
87,  111.  1.1.3.  i:W.  IH7.  1!»2.  2<m. 
220.  22.->— 228,  2.'>0.  20:{.  208.  :«2.'». 
3.58,  .373.  389. 

!x)  Antf.  p.  133. 

(y)  See  Butler's  not«  to  f'i>. 
Litt.  208  a,  .-VM  to  such  t;riiiits. 
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Rianfod  out  of  the  preriiises  to  the  original  owner. 
These  transactions  are  accomplished  by  a  conveyance 
from  the  vendor  to  tjie  purchaser  and  his  heirs,  to  the 
use  that  the  vendor  and  his  heirs  may  thereout  receive 
the  rent  charge  agreed  on,  [and  to  the  Jurtlier  use  that, 
if  it  be  not  paid  within  so  many  days,  the  vendor  and 
his  heirs  may  distrain,  and  to  the  further  use  that,  in 
case  of  non-payment  within  so  many  more  days,  the 
vendor  and  his  heirs  may  enter  and  hold  possession  till 
all  arrears  and  expenses  are  paid  ;]  and  subject  to  tlw 
rent  charge,  [and  to  the  powers  and  remedies  for  securing 
payment  thereof,]  to  the  use  of  the  purchaser,  his  heirs 
and  assigns,  for  ever.     The  words  within  brackets  in 
the  above  sentence  are  now  usually  omitted  in  relianco 
on  the  provisions  of  the  Conveyancing  Act,  1881,  which 
have  already   been  stated  (z).      The  purchaser  thus 
acquires  an  estate  in  fee  simple  in  the  lands,  subject 
to  a  perpetual  rent  charge  payable  lo  the  vendor,  his 
heirs  and  assigns  (a).     It  should,  however,  be  carefully 
borne  in  mind,  that  transactions  of  this  kind  are  very 
ditTorent  from  those  grants  of  fee  siniple  estates  which 
wore  made  in  ancient  times  by  lords  of  manors,  ami 
from  which  quit  or  chief  rents  have  arisen.      These 
latter  rents  are  rents  incident  to  tenure,  and  may  bo 
distrained  for  of  common  right  without  any  express 
clause  for  the  purpose.     But  as  we  have  seen  (b),  siuc,^ 
the  passing  of  the  statute  of  Quia  emptores  {c),  it  has 
not  been  lawful  for  any  person  to  create  a  tenure  in 
fee  suuple.     The  modern  rents  of  which  we  are  now 


( z)  See  ante,  p.  440 ;  Wras. 
Coiiv.  Stat.  217. 
.Stamp  iluty.  (a)  Hy  the  Stamp  Act,  1891 
(stat.  54  &  65  \'ict.  c.  39,  8.  CM, 
replacing  33  &  34  \'ict.  c.  97, 
s.  72),  where  the  consideration  or 
any  part  of  the  consideration  for 
a  conveyance  on  sale  consists  of 
money  payable  periodically  for  a 
definite  period,  exceeding  twenty 
years,  or  in  perpetuity,  or  for  any 
intlflinit«  period  not  terminable 


with  life,  tlie  convey  mce  is  to  Iw 
charged  in  respect  of  that  con- 
sideration with  ad  valorem  duty 
on  the  total  amount,  which  will 
or  may,  according  to  the  terms  of 
Niile,  be  payable  during  the  period 
of  t  wenty  years  next  after  the  day 
of  the  date  of  such  instrument. 
For  the  duty  imposed  Inforc 
ISlU.sprstftt.  17*  ISVi.l.r.  S:i. 

(6)  Anle,  39. 

((■)   IS  Kdw.  I.  c.  I. 
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spoakiug,  uro  accordingly  muiu  rout  charges,  and  in 
ancient  days  would  havo  roquirod  express  clauses  of 
distress  to  niaLo  them  secure.  They  were  formerly 
considered  in  law  as  against  common  right  (d),  that  is,  as 
repugnant  to  the  feudal  ])olicy,  which  encouraged  such 
rents  only  as  were  incident  to  tenure.  A  rent  charge  was 
accordingly  regarded  as  a  thing  entire  and  indivisible, 
unlike  rent  service,  which  was  capable  of  apportionment. 
And  from  this  property  of  a  rent  charge,  the  law,  in  its 
hostility  to  such  charges,  drew  the  following  conclusion  : 
that  if  any  part  of  the  land,  out  of  which  a  rent  charge  a  niiusc  of 
issued,  were  released  from  the  charge  by  the  owner  of  ,1""^*  "*  **"' 

o       ./  land  wttH  a, 

the  rent,  either  by  an  express  deed  of  release,  or  nlcuMc  of  tlie 
virtually  by  his  purchasing  part  of  the  land,  all  the  *''"'^"' 
rest  of  the  land  should  enjoy  the  same  benefit  and  be 
released  also  (e).    If,  however,  any  portion  of  the  land  Ainx.rtiipn- 
charged  should  descend  to  the  owner  of  the  rent  as  heir  TI'I  "f\^''J. 
at  law,  the  rent  would  not  thereby  havo  been  extin-  o*  the  land, 
guished,  as  in  the  case  of  u  purchase,  but  would  havo 
been  apportioned  according  to  the  value  of  the  land  ; 
because  such  portion  of  the  land  came  to  the  owner  of 
tho  rent,  not  by  his  own  act,  but  by  the  courso  of 
law  (/).     But  now,  by  the  Law  of  Property  Amendment  lUkasi-  imi 
Act,  lH5y  (j/),  the  release  from  a  rent  chargt!  of  part  ['"' 
of    the    hereditaments    charged    theifwitii    does    not 
extinguish  the  whole  rent  charge,  but  operates  only 
to  bar  the  right  to  recover  any  part  of  the  rent  charge 
out  of  the  hereditaments  released  ;  without  prejudice, 
nevertheless,  to  the  rights  of  all  persons  interested  in 
the  hereditaments  remaining  unreleased  and  not  con- 
curring in  or  conlirmiug  the  release.     The  effect  of  this 
enactment  is  that  the  lands  not  so  released  remain 


tiii''ui»huu'iit. 


(d)  Co.  Litt.  147  b. 

(e)  Litt.  ».    222 ;    Dennell    v. 
Pass,  1  New  Cases,  388. 

(/)  Litt.  ».  224. 

(if)  aui.  22  &  2a  Vict.  c.  a.j, 

b.    lU.     This   vnuctiuciit    scema 


not  to  apply  to  a  rent  seek.     It  Hcleasc  of 
appears  that  at  common  law  a  iwrt  of  land 
rent  sock  was  on  the  same  footing  charged  with 
a    rent    charge    as    regards  rout  seek. 


—      "      o         —      .     ^ 

«ppul'liuiiiiit.'nl  ;      !Mu     \jil[.     m 
217—227;      Co.     Litt.     147     b, 
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liublo  to  a  part  only  of  the  rout  charge,  i)ro})orli(>nuto 
to  their  value  (A),  unless  the  owners  of  such  lands 
concur  in  the  release  of  the  rest  of  the  lands  originally 
liable,  when  the  whole  of  the  rent  charge  will  bo  payable 
out  of  the  lands  not  released  (i).  The  Board  of 
Agriculture  and  Fisheries  is  now  empowered  by 
statute  to  apportion  rents  of  every  kind  on  the  appli- 
cation of  any  persons  interested  in  the  lands  and  in  the 
rent  {k). 


CVivi'iittiit  to 
IKiy  rent 
ihiirgc. 


The  rent  charges,  of  which  wo  are  speaking,  are 
usually  fuithor  secured  by  a  covenant  for  payment 
entered  into  by  the  purchaser  in  the  deed  by  which  they 
are  granted.    And  when  the  fee  simple  of  a  house  or  of 
building  land  is  sold  for  a  perpetual  rent  charge  to  issue 
thereout,  the  jiurchaser  sometimes  covenants  to  repair 
the  house  or  to  build  on  the  land  (0-    But  such  cove- 
nants iire  merely  personal  covenants  bnidiug  the  pur- 
chaser and  his  representatives  (m) ;  and  they  caimot  be 
enforced,  either  at  law  or  in  equity,  against  his  assiym  (n) 
of  the  land.    I'or  although,  as  wo  have  seen  (o),  cove- 
nants by  a  tenant  in  fee  restricting  the  use  of  the  land 
are  enforceable  in  equity  against  his  assigns,  who  havr 
notice  of  the  covenants,  this  doctruie  is  not  extended  (<« 


lao  h  i   (Jilb.  Tenures,  102  &  ii. 
Ivii.,  4(li  rd. 

(A)  Booth  V.  Smi(/i,  14  O.  Jj.  D. 
3JS. 

(0  Price  V.  SI.  John,  1U05, 
1  Ch.  744. 

(k)  Stats.  17  &  18  Vict.  c.  97, 
Ks.  10—14  ;  45  &  40  Vict.  c.  38. 
s.  48  ;  52  &  53  Vict.  c.  30,  s.  2  • 
ante,  p.  143,  n.  (</). 

{1}  Davidson.  Prec.  Conv.  vol. 
ii.  pt.  i.  pp.  504  nq.,  4th  ed.  ;  1 
Key  &  Elphinstone,  Free,  t'unv 
p.  334  n.,  4th  ed. 

(w)  By  Stat.  22  *  23  Viet.  <■.  30, 
s.  28,  where  an  executor  or 
administrator  liable  under  such 
covenants  h;is  .■liiti-.fUd  all  -^ub- 
sibting  liabilities,  and  set  aside 


H  suHicient  fund  to  answer  anv 
future  claim  that  may  be  made 
in  rcKiJcct  of  any  fixcdand  ascer- 
tained sum  agreed  to  be  laid  out 
on  the  property,  and  has  con- 
veyed the  property  to  a  pur- 
chaser, he  mry  distribute  the 
residuary  personal  estate  without 
appropriating  any  part  thereof 
to  meet  any  future  liability  under 
such  covenants.  But  this  is  not 
to  prejudice  the  right  to  follow 
the  assets  of  the  decei).fed  into  the 
hands  of  the  persons,  amongst 
whom  they  may  have  been  dis- 
tributed. See  Wms.  Pers.  Prop. 
114,  4"jy,  000,  17th  od. 

\n)  Aiitr,  p.  7tl. 

(o)  Ante,  p.  18!>. 
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covenants,  which  impose  such  an  active  duty  as  to 
repair  or  to  lay  out  money  on  land  (p).  But  the  rent 
charge  may  be  recovered  by  action,  in  the  manner  before 
explained,  against  the  tenant  of  the  freehold  for  the  timo 
being,  whether  he  be  the  original  puichiiser,  or  his  heir 
or  his  assign  {q). 

The  Bankruptcy  Act,  imi  (/•),  provides  for  the  dis-  BaukrupUy 
claimer  by  the  trustee  for  the  creditors,  within  the  time  f  j*""u"! 
and  under  the  conditions  therein  specilied,  of  any  part  toVtat,  &c. 
of  the  property  of  the  bankrupt,  which  consists  of  land 
of  any  tenure  burdened  with  onerous  covenants,  or  of 
any  other  property  that  is  not  readily  saloabK^,  by  reason 
of  its  binding  the  possessor  thereof  to  the  performance 
of  any  onerous  act,  or  to  the  payment  of  any  sum  of 
money  (s).    And  the  Court  may  make  an  order  vesting  (mi.,-  %c>tui: 
any  disclaimed  property  (without  any  conveyance  for >l'><^^J»"";'l 
the  purpose)  in  any  person  entitled  thereto,  or  a  trustee  '""^''"^' 
fur  liim,  on  such  terms  as  the  Court  thinks  just. 


Although  rent  charges  and  otlur  sclf-ixisling  in-  lin.uiiK.n.Ml 
e.)ri.oreal  hereditaments   of    the   like   nature   are   nu  5"^;^";;;,,. 
favourites  with  the  law,  yet,  whenever  it  meets  uith  K*^^*.. "' !•"  ■"> 
them,  it  applies  to  them,  as  far  as  possible,  the  samelbfli'" 
rules  to  which  corporeal  hereditaments  are  subject. '^"'^'^":^"'■, 

rill  ,  Ml     .     ,  jwix'iil  hcu-di- 

ilms,  we  have  seen  that  the  estates  winch  may  be  held  tamcuu. 
in  the  one  are  analogous  to  those  which  exist  m  the 
other.    So  estates  in  fee  shnple,  both  in  the  one  and 
in  the  other,  may  be  aliened  by  the  owner,  either  in 
his  lifetune  or  hy  his  will,  to  one  person  or  to  se\eral 


(P)  Haywood  v.  Brunswick, 
<tc.,  Building  Society,  8  Q.  B.  D. 
403  ;  Augterberry  v.  Oldham,  29 
fh.  D.  670. 

(?)  AnU,  p.  436,  and  ca«c3 
iitod  in  noto  (i). 

(r)  »tat.  40  &  47  \irt.  <•.  r.i, 
i^-  05  ;  Ncc  AVius.  I'ds.  I'mp.  281, 


(«)  As  to  the  eflcct  of  a  dis- 
claimer by  a  trustee  in  bank- 
ruptcy of  freehold  land  subject 
to  a  rent  charge  and  burdened 
with  onerouTi  covenant?,  spc  /?'• 
Mercer  and  Moore,  J  4  Ch.  L>.  Ml, 
dciidrd  itis'lcr  thy  Bankruptcy 
Act,  180D. 
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ozccptiuu. 


iw  joint  tonunts  or  tenants  in  common  (<),  and,  on  his 

intestacy,  ilcscenUcd  to  the  sanjo  heir  at  law.    So  also, 

on  the  owner's  death  after  the  year  1897,  his  fee  simple 

estate  in  a  rent  charge  devolves,  equally  with  his  like 

estates  in  laud,  upon  his  executors  or  admioistrator,  in 

trust,  subject  to  his  debts,  for  his  devisee  or  heir  (w). 

But  in  one  respect  the  analogy  fails.    Land  is  essentially 

the  subject  of  tenure  ;  it  may  belong  to  a  lord,  but  bo 

holden  by  his  tenant,  by  whom  again  it  may  be  sub-let 

to  another  ;  and  so  long  as  rent  is  rent  service,  a  mere 

incident  arising  out  of  the  estate  of  the  payer  and 

belonging  to  the  estate  of  t!i  ■  receiver,  so  long  may  it 

accompany,  as  accessory,  its  principal,  the  estate  to 

which  it  belongs.    But  the  receipt  of  a  rent  charge  is 

accessory  or  incident  to  no  other  hereditament.    True 

a  ri-nt  charge  springs  from,  and  is,  ther(>fore,  in  a  manner 

comiected  with,  the  land  on  which  it  is  charged ;   Init 

the  receiver  and  owner  of  a  vent  charge  has  no  shadow 

of  interest  beyond  the  annual  payment,  and  in  the 

abstract  right  to  f      payment  his  estate  in  the  rent 

conswta.    Such  an       ate  therefore  cannot  be  subject 

to  any  tenure.     The  owner  of  an  estate  in  a  rent  chargi' 

funseyuently  owes  no  fealty  to  any  lord,  neither  can 

he  be  subject,  hi  respect  of  his  estate,  to  any  rent  as 

rent  service ;    nor,  from  the  nature  of  the  property, 

could  any  distress  be  made  for  such  rent  service  if  it 

were  reserved  (x).    So,  if  the  owner  of  an  estate  in 

fee  simple  in  a  rent  charge  should  have  died  intestate, 

and  witliout  leaving  any  heirs,  Iiis  estate  could  not 

escheat  to  his  lord,  for  he  had  none.     It  simply  ceased 

to  exist,  and  the  lands  out  of  which  it  was  payable 


(<)  Rivis  V.  WcUeon,  5  M.  &  VV. 
255. 

(u)  Ante,  pp.  20,  67,  75,  86,  87, 
JIO,  133,  139,  187.  192,  209,  220, 
225—228, 25(»,  293,  298,  323,  359, 
389.  443. 

(r)  Co.  Litt.  47  a,  144  a  ;  2 
JSliiuk.  C'uiuiu.  42.     But  it  ia  said 


that  the  King  may  lest'i've  a 
rent  out  of  an  incorporeal  heR-- 
ditament,  for  which,  by  hi.i  prc- 
ntgatirc,  he  may  distrain  on  all 
the  landt)  of  the  lessee;  Co. 
Litt.  47  a,  n.  (1) ;  liac.  Abr.  tit. 
14cnt  (B). 
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were  thenceforth  discharged  from  its  payment  (j/). 
The  Intestates'  Estates  Act,  1884  (z),  now  enacts  that, 
from  and  after  the  passing  of  this  Act,  where  a  person 
dies  without  an  heir  and  intestate  in  respect  of  any 
real  estate,  consisting  of  any  estate  or  interest,  whether 
legal  or  equitable,  in  any  incorporeal  hereditament, 
whether  devised  or  not  devised  to  trustees  by  the  will 
of  such  person,  the  law  of  escheat  shall  apply  in  the 
same  manner  as  if  the  estate  or  interest  above-mentioned 
were  a  legal  estate  in  corporeal  hereditaments  (a).  It 
appears  to  the  writer  that  the  Courts  may  fu.d  some 
difficulty  in  applying  the  law  of  escheat,  in  pursuance 
of  this  Act,  to  hereditaments  which  are  not  held  of 
any  lord. 

Another  kind  of  separate  incorporeal  hercditanu'ut  (.ommoii  in 
which  occasionally  occm-s  is  a  right  of  conmion  in  gross.  «"'"'*• 
This  is,  as  the  name  implies,  a  right  of  common  over 
lands  belonging  to  another  person,  possessed  by  ii 
man,  not  as  appendant  or  appurtenant  to  the  ownership 
of  any  lands  of  his  own,  but  as  an  independent  subject 
of  property  (b).  Such  a  riglit  of  common  has,  there- 
fore, always  required  a  deed  for  its  transfer. 

Another  important  kind   of  sei.arate   incorporeal  Advowsoiw. 
hereditaments  is  an  advowson  in  gross.    An  advowson 
is  a  perpetual  right  of  presentation  to  an  ecclesiastical 
benefice  (c).    The  owner  of  the  advowson  is  termed  the 
patron  of  the  benefice  :  but,  as  such,  he  has  no  property  Patron. 
or  interest  in  the  glebe  or  tithes,  which  belong  to  the 
incumbent.    As  patron  he  simply  enjoys  a  right  of 
nomination  from  time  to  time,  as  the  living  becomes 
vacant.    And  this  right  ho  exercises  by  a  presentation  Presentation, 
to  the  bishop  of  some  duly  quahfiecl  clerk  or  clergyman. 


(y)  Co.  Litt.  298  a.  n.  (2). 
U)  Stat.  47  &  48  Vict.  c.  71, 
■.  4,  passed  14th  August,  1884. 
(a)  See  ante,  pp.  48,  55. 

W.U.I'. 


(6)  2  Black.  'Joram.  33,  34. 
(c)  See  P.   &  M.   Hist.   Kng. 
Law,  ii.  135  »q. 
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Induutiun. 


Cullatiuu. 
Donatives. 


Agrefiucnta 
for  resigna- 
tion. 


whom  Ihii  bishop  is  uccoriUngly  bouiiil  to  inslitute  to  the 
beuefice,  and  to  cause  to  be  inducted  into  it  (d).  Whi'ii 
the  ttdvowson  belongs  to  the  bishop,  the  forms  of  pre- 
sentation anil  institution  are  supplied  by  an  act  called 
coUation  (c).  In  some  rare  cases  of  advowsons  dona- 
tive, the  patron's  deed  of  donation  was  alone  suffi- 
cient (/) :  but  by  the  Benefices  Act,  1898  (</),  all  such 
advow'sons  were  made  presentative.  Where  the  patron 
is  entitled  to  the  advowson  as  his  private  property,  hr 
is  empowered  by  an  Act  of  George  IV.  {h)  to  present 
any  clerk  under  a  pre\iou8  agreement  with  him  for 
his  resignation  in  favour  of  any  one  person  named,  or 
in  favom-  of  one  of  two  (i)  persoiis,  each  of  them  beuig 
by  blood  or  marriage,  an  uncle,  son,  grandson,  broth»'r, 
nephew  or  grand-nephew  of  the  patron,  or  one  of  the 
patrons  beneficially  entitled.  One  part  of  the  instru- 
ment by  Avhich  the  engagement  in  made  must  be  de- 
posited within  two  calendar  months  in  the  office  of 
the  registrar  of  the  diocese  (fc),  and  the  resignation  must 
refer  to  the  engagement,  and  state  the  name  of  the 
person  for  whose  benefit  it  is  made  {I). 


History  of 
advowBons 
uf  rectories. 


AdNowsons  are  principally  of  two  kinds, — ^iidvow- 
Hons  of  rectories,  and  advowsons  of  Aicaragcs.  Tht- 
hist<jry  of  advowsons  of  rectories  is  in  many  respects 
similar  to  that  of  rents  and  of  rights  »f  common.  In 
the  very  early  ages  of  our  history  advowsons  of  rectories 
appear  to  have  been  almost  always  apjwndant  to  some 


(d)  1  Black.  Comm.  390.  301. 
See  ibid.  380  ;  stot.  61  &  62  Vict, 
c.  48, 8.  2,  as  to  gronnds  on  which 
a  bishop  may  refuse  to  institute 
or  admit  the  presentee. 

(e)  2  Black.  Comm.  22. 

(/)  2  Black.  Comm.  23.  By 
st«t.  33  ft  34  Vict.  c.  07,  every 
appointment,  whether  by  way  of 
donation,  ))resentation  or  nomi- 
nation, and  admission,  collation 
or  institution  to  or  licence  to 
hold  any  ecclesiastical  benefice, 


dignity  or  promotion,  or  any 
perpetual  curacy,  was  subject  to 
an  ad  valorem  duty,  vriuch  was 
repealed  by  stat.  40  Vict.  c.  13, 
8.  13. 

(g)  Stat.  61  ft  62  Vict.  c.  48, 
8.  12. 

(A)  SUt.  9  Geo.  IV.  c.  94. 

(i)  The  Act  reads  one  or  two, 
but  this  is  clearly  an  error. 

(k)  Stat.»  Geo.  IV.  c.  04,  s.  4. 

(I)  Sect.  6. 
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uittuor.     Tho  ttdvowson  was  jwrt  of  the  umuorial  pro- 
perty of  the  lord,  who  built  tho  church  and  endowed 
it  with  the  glebe  and  luuHt  part  of  tho  tithes  (m).    Tho 
seignoriea  m  respect  of  which  he  received  his  rents 
were  another  part  of  his  manor,  and  the  remainder 
principally  consisted  of  tho  tlomesne  and  waste  lauds, 
over  tho  latter  of  which  wo  have  seen  that  his  tenants 
enjoyed  rights   of  common   as  appendant   to   thek 
estates  {it).    Tho  incorporeal  part  of  the  property,  both 
of  the  lord  and  his  tenants,  was  thus  strictly  appendant 
or  incident  to  that  part  which  was  corporeal ;  and  any 
conveyance  of  tho  corporeal  part  naturally  and  neces- 
sarily carried  with  it  that  part  which  was  incorporeal, 
unless  it  were  expressly  excepted.    But,  as  society 
advanced,  this  simple  state  of  thmgs  became  subject 
to  many  mnovations,  and  in  various  ca^es  the  incor- 
poreal portions  of  projwrty  became  severed  from  tho 
corporeal  parts,  to  which  they  had  previously  belonged. 
Thus  we  have  seen  (o)  that  tho  seignory  of  lands  Avas 
occasionally  severed  from  tho  corporeal  part  of  tho 
manor,  becoming  a  seignory  in  gross.    So  rent  was 
sometimes  granted  independently  of  tho  lordshi,*  or 
reversion  to  which  it  had  been  incident,  by  which 
means  it  at  once  became  an  independent  incorporeal 
hereditament,  under  the  name  of  a  rent  seek.    Or  a 
rent  might  have  been  granted  to  some  other  person 
than  the  lord,  under  tho  name  of  a  rent  charge.    In  tho 
same  way  a  right  of  common  might  have  been  granted 
to  some  other  person  than  a  tenant  of  the  manor,  by 
means  of  which  grant  a  separate  incorporeal  heredita- 
ment would  have  arisen,  as  a  common  in  gross,  belonging 
to  the  grantee.  In  like  manner  there  exist  at  the  present 
day  two  kinds  of  advowsons  of  rectories  :  an  advowson 
appendant  to  a  manor,  and  an  advowson  in  gross  (p), 


(m)  See  1  P.  &  M.  Hisl.  Knu. 
Law,  497,  498,  2nd  ed. 
(n)  Ante,  pp.  41,  431. 


(o)  Ante,  p.  430. 
(p)  2  Black.  Comm.  ii  :  Litt. 
B.  017. 
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which  is  a  distinct  subject  of  property,  unconnected 
with  anything  corporeal.  Advowsons  in  gross  appear 
to  have  chiefly  had  their  origin  in  the  severance  of 
advowsons  appendant  from  the  manors  to  which  they 
had  belonged ;  and  any  advowson,  now  appendant 
to  a  manor,  may  at  any  time  be  severed  from  it,  either 
by  a  conveyance  of  the  manor,  with  an  express  excep- 
tion of  the  advowson,  or  by  a  grant  of  the  advowson 
alono  independently  of  the  manor.  And  when  once 
severed  from  its  manor,  and  made  an  independent 
incorporeal  hereditament,  an  advowson  can  never 
become  appendant  again.  So  long  as  an  advowson  is 
appendant  to  a  manor,  a  conveyance  of  the  manor, 
oven  by  feoffment,  and  without  mentioning  the  appur- 
tenances belonging  to  the  manor,  will  be  sufficient  to 
comprise  the  advowson  (g).  But  when  severed,  it 
must  bo  conveyed,  like  any  otaer  separate  mcorporcal 
hereditament,  by  a  deed  of  grant  (f). 

The  advowsons  of  rectories  were  not  unfrequontly 
^caragM!^  "*  granted  by  the  lords  of  manors  in  ancient  times  to 
monastic  houses,  bishoprics,  and  other  spiritual  cor- 
porations (s).  Wlien  this  was  the  case  the  spiritual 
patrons  thus  constituted  considered  themselves  to  bo 
the  most  fit  persons  to  be  rectors  of  the  parish,  so  far 
as  the  receipt  of  the  tithes  and  other  profits  of  tho 
rectory  was  concerned ;  and  they  left  the  duties  of 
the  euro  to  be  performed  by  some  poor  priest  as  their 
vicar  or  deputy.  In  order  to  remedy  the  abuses  thus 
occasioned,  it  was  provided  by  statutes  of  Richard 
II.  (t),  and  Hemy  IV.  (u),  that  the  vicar  should  be 
sufficiently  endowed  wherever  any  rectory  was  thus 
appropriated.    This  was  the  origin  of  vicarages,  tho 


Uiutory  uf 


(8)  Perk.  8.  110;  Co.  Litt. 
190  b.  307  a.  Sec  A.O.  v.  Sit- 
wll,  1  Y.  &  C.  559 ;  Roper  v. 
UanUon,  2  K.  &  J.  86. 

(r)  Co.  Litt.  332  a,  335  b  ;  bcc 


Wras.  Conv.  Stats.  72,  73. 
(«)  1  Black.  Coram.  384. 
(<)  Stat.  15  Rich.  II.  c.  6. 
(u)  Stat.  4  Hen.  IV.  c.  12. 
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advowsons  of  which  helongeil  in  tho  first  inatanco  to 
the  spiritual  owners  of  the  appropriate  rectorips  an 
appendant  to  such  rectories  (x) ;  but  many  of  theso 
advowsons  have  since,  by  severaiico  from  tho  rectories, 
been  turned  into  advowsons  in  gross.  And  sucli 
advowsons  of  vicarages  can  only  be  conveyed  by  deed, 
like  advowsons  of  rectories  under  similar  circum- 
stances. 


Tho  sale  of  an  advowson  will  not  include  tho  right  Next  pro. 
to  the  next  presentation,  unless  mado  when  the  church  w'ntatH.n. 
is  full ;  that  is,  before  the  right  to  present  has  actually  xhe  churrh 
arisen  by  the  death,  resignation  or  deprivation  of  tho  ""*''  **  *""• 
former  incumbent  (y).    For  tho  present  right  to  present 
is  regarded  as  a  personal  duty  of  too  sacred  a  cliaracter 
to  be  bought  and  sold  ;  and  the  saUt  of  such  a  right 
would  fall  within  tho  offence  of  simony, — so  called  from  Simony. 
Simon  Magus, — an  offence  which  consists  in  the  buying 
or  selling  of  holy  orders,  or  of  an  ecclcsirtstical  bene- 
fice (z).    But  formerly,  before  a  vacancy  had  actually 
occurred,  tho  next  pr'^sentation,  or  right  of  presenting  Nest  pro- 
at  the  next  vacancy,  might  bo  sold  indcpendenth'  of '*'"*''* "'"• 
the  futuro  present.ations  of  which  the  advowson  is 
composed  (a),   and    this    was    frequently    done.    No 
spiritual   person,   however,   may   sell   or  assign  an}- 
patronage  or  presentation  belonging  to  him  by  viituo 
of  any  dignity  or  spiritual  office  held  by  him,  any  such 
sale  and  assignment  being  void  (b).    And  a  clergj'man 
was  prohibited  by  a  statute  of  Anne  (c)  from  procuring 
preferment  for  himself  by  the  purchase  of  a  next  pre- 
sentation ;   but  this  statute  was  held  not  to  prevent 
the  purchase  by  a  clergyman  of  an  estate  in  fee  or  even 


(x)  Dyer,  361  a. 

(y)  Altlon  V.  Allav,  7  A.  &  E. 
289. 

(z)  Bac.  Abr.  Simony ;  stat. 
31  Eliz.  c.  6;  28  &  29  Vict. 
c.  122,  SB.  2,  6,  9. 
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(a)  Fox  V.  Chester,  0  Bing.  ]. 
(6)  Stat.  3&4Vict.  c.  113,  s. 

(0)  Stat.  12  Anne,  st.  2,  c.  12, 
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Art,  1808. 


for  lifo  in  an  ftdvowson,  with  a  view  of  pret^onling 
liiniMolf  to  Uio  living  (d).  Wlien  tl»«>  next,  presentation 
wrt.H  Rold,  independent!}  of  the  refti  of  the  advowson,  it 
wrts  considered  an  mere  personal  property,  and  wonld 
devolve,  in  case  of  the  decease  of  the  purchaser  l)efore 
he  liad  exercised  liis  right,  on  his  executors,  and  could 
not  descend  to  his  heir  at  law  {e).  The  advowson  itself, 
it  need  scarcely  be  remarked,  would  descend,  on  the 
decease  of  its  owner  intestate,  to  his  heir.  The  law 
attributes  to  it,  in  common  with  other  separate  incor> 
poreal  hereditaments,  as  nearly  as  possible  the  same 
incidents  as  appertain  to  the  corporeal  property  to 
which  it  once  belonged.  So  on  the  death  after  the 
year  1897  of  the  owner  of  an  advowson,  it  will  devolve, 
like  his  fee  simple  estates  in  land,  to  his  executors  or 
administrator,  on  trust,  subject  to  his  debis,  for  his 
devisee  or  heir  (/). 

By  the  Benefices  Act,  1898  (g),  a  conveyance  or  an 
agreement  for  conveyance  passing  any  legal  or  eqiiit- 
able  interest  inter  mvog  Qi)  in  a  right  of  patronage  of 
a  benefice  shall  not  be  valid  unless  (1)  it  is  registered 
as  thereby  required  in  the  diocesan  registr}' ;  (2)  it 
transfers  the  whole  interest  of  the  conveying  party  in 
the  right,  and  (3)  more  than  twelve  months  have 
elapsed  since  the  last  institution  or  admission  to  the 
benefice.  The  second  requirement  appears  to  in- 
validate sales  or  grants  by  the  owners  of  an  advowson 
of  the  next  presentation  or  any  less  estate  or  interest 
than  the  whole  fee  simple  in  the  advowson ;  the  only 
exception  admitted  being  the  reservation  or  limitation 


(d)  Wahh  V.  Lincoln,  L.  R. 
10  0.  P.  618 ;  Lowe  v.  CheaUr, 
JO  Q.  B.  D.  407. 

(e)  See  Bennett  v.  Lincoln,  7 
n.  AC.  113,8  Bing.4flO. 

(  / )  Anle,  pp.  29. 57.  75.  80, 87, 
no,  IS."),  139,  1H7,  191,  209,  220, 
22.'i— 228, 2.'jO,  2ft:i,  298,  323, 358, 
389,  444,  448. 


(g)  SUt.  61  ft  62  Vict.  c.  48, 

8.1(1). 

{h)  Not  including  a  tranfl- 
mission  on  marriage,  death,  or 
bankruptcy,  or  otherwiiie  by 
operation  fif  law,  or  a  iran<!fpr 
on  the  appointment  of  a  new 
trustee  wnere  no  Wnefieial  in- 
terest passes  ;  sect.  1  (0). 
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in  A  ftiiniiy  H«>til*>infnt.  nf  a  lifi>  iiitiTcst  to  tlio  stltlur, 
or  in  u  niortppigi^  t.ho  rcsi'i-vution  of  an  •'qnity  of  ri>- 
(lomption  («).  T ho  Act  nlno  ])rohibitH  (k)  i\v'  salf  hy 
public  auction  of  any  riKbtof  palronaKf,  oxcfpt  in  tho 
cam  of  an  advowson  to  l)e  stild  in  conjunction  with  any 
manor,  or  with  an  ostatp  in  land  of  not  lens  than  ono 
liondred  acres  situatA  in  tho  parish  in  which  tht>  adrow- 
son  is  situate,  or  in  an  adjoining  parish,  and  holon^ins 
to  the  same  owner  as  the  advoNvson. 

Tithes  are  another  species  of  separate  incorporeal  Tithw. 
hereditiiments,   also   of  an   icelesiastical  or  spiritual 
kind.    In  the  early  ages  of  our  history,  and  indeed 
down  to  the  time  of  Henry  VIII.,  tithes  were  exclusively 
the  property  of  the  Church,  l)elonging  to  the  ipcnn  )ent 
of  tho  pariah  unless  they  h.»d  got  into  the  h&x.  U  of 
some  monastery,  or  eonununity  of  spiritual  persons. 
They  never  belonged  to  any  layman  until  tho  time  of 
the  dissolution  of  monasteries  by  King  Henry  VIII. 
Rut  this  monarch  havuig  procured  Acts  of  Parliament 
for  the  dissolution  of  the  monasteries  and  the  confisca- 
tion of  their  property  (/),  also  obtained  by  the  samo 
Acts  (m)  a  confirmation  of  all  grants  made  or  to  bo 
made  by  liis  letters-patent  of  any  of  the  property  of 
the  monasteries.    These  grants  were  many  of  them 
made  to  laymen,  and  comprised  the  tithes  which  the 
monasteries  had  possesse(l,  as  well  as  their  landed 
estates.    Tithes  thus  came  for  the  first  time  into  lay  Tithes  ui  l.iy 
hands  as  a  new  species  of  property.    As  the  grants  had 
been  made  to  the  grantees  and  their  heirs,  or  to  them 
and  the  heirs  of  their  bodies,  or  for  term  of  life  or 
years  (n),   the    tithes   so   granted    evidently   became 
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1 

^  1 


hancU. 


(0  Sect.  1  (7).  S.je  1  Wms. 
V.  It,  P.  442,  2nd  ed. 

(t)  Sect.  1  (2).  By  sect.  1  (3) 
wrt-ftin  other  restnotion*  are 
placcil  on  the  termn  on  which  an 
ailvowson  may  be  iioUl ;  see 
1  Wni^.  V.  &  P.  444,  2n(l  ed. 


{I)  Stat«.  27  Hen.  VIH.  c.  28  ; 
31  Hen.  VII F.  c.  13;  32  Hen. 
VI II.  c.  24, 

im\  27  Hen.  VIH.  c.  28, «.  2; 
31  Hen.  VIII.  c.  13.  s.s.  18,  1!». 

(»)  SUU.  31  Hen.  VIII.  c.  13. 
s.  18;  32  Hen.  VIII.  c.7,s.  1. 


4/SO 
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tithpR. 


lionuliliiiumtM  in  which  I'^UitoKiniRlit  iHthnldt>n,HiiiiiIai 
»K.  1  hnso ftlroftdy  known  to  bo  ht'hl  in  othor  h(>rt>(Utanipnts 
of  H  Kopamt*^  incorporeal  nutiiro ;  and  a  neeosBiiy  ofc 
onci'  arose  of  u  law  to  dt't^'miino  thi>  naturi'  and 
attributes  of  tht's«  (>Htat(>8.  How  Hiich  estates  might  be 
conveyed,  and  how  they  hIiouUI  tlescend,  were  ques- 
tions of  great  iniportnnce.    The  former  question  was 

ronreyanpo!.  soon  Settled  by  an  Act  of  Parliament  (o),  which  ilirwted 
recoveries,  Anes  and  conveyances  to  \w  made  of  tithes 
in  lay  hands,  according  as  had  bwn  used  for  assurances 
of  lands,  tenements,  and  other  hereditaments.  And 
the  anology  of  the  descent  of  estates  in  other  heredita- 
ments was  followed  in  tracing  the  descent  of  estates 
of  inheritonce  in  tithes.  But  as  tithes,  l)eing  of  a 
spiritual  origin,  are  a  distinct  inheritance  from  the 
lands  out  of  which  they  Issue,  they  hove  not  Wen 
considered  as  affected  by  any  particular  ctistom  of 
descent,  such  as  that  cf  gavel-kind  or  borough-EnglLsh. 
to  which  the  lands  may  be  stjbject,  but  in  all  cases  they 
descend  according  to  the  course  of  the  common  law  {y). 
From  this  separate  nature  of  the  land  and  tithe,  it 
also  follows  that  the  ownership  of  both  by  the  same 
person  will  not  have  the  effect  of  nierging  the  one  in 
the  other.  They  exist  as  distinct  subjects  of  property  ; 
and  a  conveyance  of  the  land  with  its  app\irtenances. 
without  mentioning  the  tithes,  will  leave  the  tithes  in 

r^mmulation  the  hands  of  the  conveying  party  (q).  The  Acts  wliich 
have  been  passed  for  the  commuiation  of  tithes  (r) 
affect  tithes  in  the  hands  of  laymen,  as  well  as  those 
l>ossessed   by   the  clergy.     Tender  these  Acts  a  rent 


Tithes  exittt 
aa  distinrt 
from  thn 
lanil. 


(if  tithcN. 


(o\  SUt.  32  Hen.  VIIJ.  o.  7, 
«.  7. 

(p)  Doe  d.  Liuhington  v.  IJun- 
dnff,  2  N.  R.  401  ;  1  Eagle  on 
Tithen,  10. 

{q)  Chapman,  v.  GtUeomb?,  2 
K. «'.  riU\ 


3  &  4  Vict.  c.  16  ;  r.  \'Ut.  p.  7  ; 
."5  &  «  Vict.  r.  54  ;  9  &  10  Vict, 
c.  73  ;  10  &  1 1  Vict.  c.  104  ;  14 
&  15  Vict.  c.  53  ;  10  &  17  Vict, 
c.  124  ;  21  &  22  Vict.  c.  f3  ;  23 
&  24  Vict.  c.  93 ;  36  &  37  Vict. 
JO  v;,-.t    ,-.    it  ■    Ai. 


n.  42j  41  i  42  Viet. 


12 


(r)  Stats.  0  &  7  Will.  IV.  c.  71  ;       &  49  Vict.  c.  32  ;   49  &  .50  Vi.t. 


7\Vill.  IV.  &1  Vict.  c.  C9;l&: 
Vict.  c.  04  ;   2  &  3  Vi.t.  c.  02  ; 


c.  54  ;  0<J  &  01  Vict.  c.  23. 


■P  HRRROITAMRNTH    PtmBf.Y    rNrORpORKAr,. 


457 


chargn,  varying  with  tho  i»iici>  <»f  corn,  hus  Iwcn  siili- 
Htitutod  all  nvt-r  ih<'   kiiigtloin  for  tli(>  inconv«>nifiit> 
Hystem  of  tttking  titht'H  in  kind  ;  nnd  thoso  Acts  contiiin  Met»-t  <>( 
proviMionH  under  which  ihc  tithfs  or  tithe  rent,  chargi'  JU^^"I,  ^^ 
may,  by  declaration  duly  made  to  that  cfTect,  lie  caused  land, 
to  merge  or  b(»  extinguished  in  the  land,  whenever 
both  land  ond  tithes  or  rent  charge  belong  to  the  sanu> 
person  («).    By   the   Titho    Act,   1891  (t),   tithe    rent  Remedic*  for 
charge  is  row  recoverable  only  under  an  order  of  the  J\Ta\ur^ 
county  court  of  the  <listrict,  where  thn  lands,  out  (»f  "'"*  '''»'■«'• 
which  it  isHueH,  ore  situate* ;    which  order  is  to  be 
executed  by  distress  and  entry,  if  the  lands  are  occupied 
by  the  owner,  but  in  any  other  case  by  the  appoint- 
ment of  a  receiver  of  the  profits  (it).    Not  more  than 
two  years'  arrears  can  be  so  recovered  (x).     And  no 
one  is  personally  liabk'  to  the  payment  of  a  tithe  rent 
charge  (y).    Titho  rent  charges  now  pass  on  the  owner'.* 
death  to  his  executors  or  administrator  in  like  manner 
as  his  other  real  estate  (z). 

There  are  other  species  of  incorporeal  hereditu- 
ments  which  are  scarcely  worth  particular  notice  in 
a  work  so  elementary  as  the  present,  especially  con- 
sidering the  short  notice  that  has  necessarily  here 
been  taken  of  the  more  important  kin<ls  of  such 
property.      Thus,  iHles  nj  honour,  in  themsclvis  an 


{■■>)  Stats.  04  7  Will.  IV.  r.  71. 
K.  71  ;  1  ft  2  Virt.  c.  64  ;  2  & '.i 
Vifit.  C.  02,  H.  1  ;  U  &  10  Virt. 
e.  73,  «.  1ft.  Tithes  or  tithe  rent 
chargog  atiil  do  not  merge  i  jmo 
facto  on  nnion  of  the  estate  in 
the  land  charged  and  in  the 
tithes  or  rent  charge ;  SheUonl 
on  Tithes,  292  n.,  3rd  ed. 

(/)  SUt.  54  Vict.  c.  8,  88.  2, 
0.  By  8.  ],  any  contract  made 
t)etween  an  owner  and  occupier 
uf  lands,  after  the  passing  of  this 
Act,  for  payment  of  tho  titho 
rent  charge  by  the  occupier  shall 
be  void  ;  Tuff  v.  Drapers'  Guild, 
1013,  1  K.  B.  40.    Tithe  rent 


charge  was  pn-viously  n-oovrr- 
nhle  only  by  distress  and  entry 
under  Stat,  li  &  7  Will.  IV.  c.  71. 
ss.  07,  81— S.'i ;  Bailei/  v.  Bii'l- 
ham,  30  Ch.  1).  84 ;  Ludlow  v. 
Vikt,  1904,  1  K.  B.  .Ml. 

(u)  Beeletiaalienl  Commrs.  v. 
r„}ohn,  191,1,  1  K.  B.  Ml. 

(x)  Stat.O  &  7  Will.  IV.  0.71, 
8!i.  81,  82. 

( v)  Sect.  07 ;  Stat.  54  Vict.  c.  8, 
8.2(9). 

(z)  Ante,  pp.  29,  57,  7.''.,  80,  87. 
lil,  133,  1:50.  1S7,  iSi.  20i>,  220, 
225—228, 2;T0, 2'.i;»,  298,  323,  358. 
380,  444,  448,  4"4. 


Titlts  of 
lionour. 
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imporUnt  kin<l  of  incorporeal  hproditAment,  aro  yet,  on 
account  of  their  inalienable  nature,  of  but  little  interest 
to  tlie  conveyancer.    The  same  remark  also  applies 
officps.  to  offices  or  places  of  business  and  profit.    No  outline 

can  embrace  every  feature.  Many  subjects,  which 
have  here  occupied  but  a  single  paragraph,  are  of  them- 
selves sufficient  to  fill  a  volume.  Reference  to  the 
different  works  on  the  separate  subjects  here  treated 
of  must  necessarily  l>e  made  by  those  who  are  desirous 
of  full  and  particular  information. 
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PART   III. 


OF   COPYIIOI.nS. 


Our  present  siibject  is  one  peculiarly  connecied 
•with  those  olden  times  of  English  history  to  which 
we  have  had  occasion  to  make  so  frequent  reference. 
Everything  relating  to  copyholds  reminds  us  of  the 
feudal  manor,  and  the  more  ancient  village  com- 
munity. Estates  in  copyhold  are,  however,  essen- 
tially distinct,  both  in  their  origin  and  in  their  nature, 
from  those  freehold  estates  which  have  hitherto  occu- 
pied our  attention.  Copyhold  lands  are  lands  holden  Definition  of 
by  copy  of  court  roll ;  that  is,  the  muniments  of  the 
title  to  such  lands  are  copies  of  the  roll  or  book  in  which 
an  account  is  kept  of  the  proceedings  in  the  Court  of 
the  manor  to  which  the  lands  belong.  For  all  copy- 
hold lands  belong  to,  and  aie  parcel  of,  some  manor. 
An  estate  in  copyholds  is  not  a  freehold  ;  but  in  con- 
struction of  law,  merely  an  estate  at  the  n-ill  of  the  lord 
of  the  manor,  at  whose  will  copyhold  eskites  are  ex- 
pressed to  be  holden.  Copyholds  are  also  said  to  be 
holden  according  to  the  aistom  of  the  manor  to  which 
they  belong,  for  custom  is  the  life  of  copyholds  («). 

Copyhold  tenure  grew  out  of  tenure  in  villenage  Origin  of 
as  has  been  previously  stated  {h).    The  early  history-  «'"Py»"'>''*- 
of  tenure  in  villenage  is  lost  in  the  obscurity  which 
covers  English  institutions  of  eaily  times  after  the 

(rt)  C.  Cop.  s.  32,  Tr.  p.  S8.  (6)  Anlf,  pp.  27,  4\. 
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ViUtinm. 


A  oommon 
TipIcI. 


YilUnagium.  settlement  of  tlio  invaders  from  Germany  (c).    Ville- 
naginm,  however,  of  which  the  word  viUenage  is  an 
adaptation,  means  either  the  tenure  or  tho  condition 
of  a  vUlanus  (d).    And  the  word  vUlanns,  as  originally 
used,  merely  denoted  a  member  of  a  villa,  town  or 
village  ;  a  towasman  or  villager,  in  fact  (e).    Now  the 
cultivation  of  land  upon  the  common  or  3pen-field 
system  of  husbandry  by  the  members  of  a  village 
community  was  a  feature  of  English  life,  which  only 
disappeared  within  the  first  half  of  the  last  century  (/ ). 
But  to  trace  the  origin  of  this  common-field  systeni 
of  cultivation  wo  are  carried  back  to  the  earliest  stages 
in  the  history  of  the  occupation  of  land.    A  common 
field  in  its  last  stage  of  development  may  be  shortly 
described  as  a  large  open  field  of  arable  land,  divided 
into  long  strips  which  were  held  in  severalty  (g)  by 
different  owners,    Tho  field  was  cultivated  in  a  rota- 
tion of  crops  determined  by  the  rules  of  the  community, 
whicli   were   founded   on    immemorial   custom.     Tho 
.strips  were  not  inclosed.    And  when   the  field  lay 
fallow,  each  owner  of  a  strip  of  land  might  put  his 
cattle  in  to  range  over  tho  whole  field,  in  virtue  of 
his  right  of  common  over  the  other  strips  (1i).    Tiio 
earliest  form  of  common-field  husbandry  seems   to 
have  Ijeen  the  common  ploughing  of  waste  land  tem- 
porarily occupied  by  a  tribal  community,  whose  mode 
of  life  was  pastoral  rather  than  agiicultural,  and  whoso 
habits  were  migiatory.    Tbe  cultivation  of  land  by 
a  village  community  aigues  a  perman'^nt  settlement 


Tribal 
commnnify 


Village 
iimimunity 


(c)  Sec  1  Stubbe,  Const.  Hist. 
Chap.  V. 

(d)  In  GlanvQlc  (lib.  6)  vilk- 
nagium  is  used  to  denote  the 
condition  of  a  bondman  {nativut) ; 
Bracton  uses  villenagium  in  the 
same  sense  (fo.  6  b),  but  also 
uses  it  to  denote  a  holding  in 
yillcnoge,  meaning  either  the 
tenure  or  the  land  held  (see  fo. 
7.  26.  208.  b). 

(e)  See  Du  Cange,  Glussarium, 


sub  veti.  ;  Co.  Utt.  6  b ;  ante, 
p.  41  &n.(y). 

(/)  See  Williams  on  Com- 
mons, 84 — 102  ;  Seebohm,  Eng- 
lish Vill.  Comm.  Cliap.  I.  sect.  4  ; 
ante,  p.  62. 

(g)  AnU,  p.  142. 

(A)  See  atUe,  pp.  41,  430 ; 
Williams  on  Commons,  07  ;  See- 
bohm, CSiap.  I.  sects.  1 — ^3 ; 
Vinogradoff,  Vi'l.  in  Eng.  Essay 
ir.  cSap.  I. 
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upon  the  soil,  and  appears  to  belong  to  a  later  stagu 
of  social  development  (t).  In  our  own  island  we  find 
traces  of  the  tribal  system  of  cultivation  remaining  in 
Wales  till  after  the  Norman  Conquest  {k).  In  England, 
however,  the  prevailing  form  of  common-field  cultiva- 
tion seems  to  be  the  result  of  a  system  in  which  the 
cultivators  owned  their  strips  each  independently  of 
tho  others  rather  than  of  any  tribal  or  communal 
ownership  of  land  {I).  But  the  history  of  English 
village  communities  and  of  the  maneria  or  manors, 
which  we  find  established  in  England  under  the  last 
Saxon  kings,  and  which  over  a  large  part  of  tho  country 
were  usually  coincident  with  vills  (m),  is  too  obscure 
to  be  discussed  in  the  pages  of  an  elementary  law  book. 
We  shall  therefore  take  up  tenure  in  villenage  m  the  Tmurc  in 
form  which  it  had  assumed  after  centuries  of  agriculture  villenage. 
at  the  time  of  the  Norman  Conquest.  As  wo  have 
seen  (n),  the  Domesday  survey  discloses  a  land  covorod 
with  agricultural  estates,  each  as  a  rule  belonging  to 
some  freeholder,  and  cultivated  in  c  amnion  iiold.-'  by 
the  vUlani,  the  inhabitants  of  the  villa  or  mmierium  (o). 
As  regards  personal  status,  the  vUlanus  of  the  (imo  of 
tho  Conquest  appears  to  have  been  a  f roo  man  ( p)  ; 
but  the  conditions  on  which  he  held  his  land  bound 
him  to  labour  on  his  lord's  demesne  (g).  His  holding, 
it  will  be  remembered,  consisted  of  a  house  and  a  certain 
number  of  strips  of  land  scattered  throughout  the 
common  fields  of  the  vill  (r).    He  possessed  thk  land 

218,  380.  Note  that  the  Inqui- 
aitio  Elientis  (surrey  of  the  lands 
of  the  monks  of  Ely)  was  taken 
on  the  oathii  "  vicecomitis  scira: 
ct  omnium  baronum  et  eorum 
f rancigenat dm  et  totius  centuri- 
atus,  presbjrteri,  praepositi,  etx 
I'iUani  uniuMCujusque  vilL-o ; " 
Domesday,  ili.  407  ;  Seebohm, 
p.  83  ;  Stubbe,  Select  Charters, 
p.  8fi. 

(<l)  Ante,  pp.  42,  50,  &  u.  (r). 

(r)  Tho  boidmg  oi  a  villanui 
is  very  gcuerally  found  tu  be  a 


(«)  Seebohm,  pp.  369,  370. 

(h)  Seebohm,  Chap.  VI. 

(1)  Maitland,  Domesday  Book 
and  Beyond,  337,  338,  346—351. 

(m)  Ante,  p.  40  &  n.  (x). 

(n)  Ante,  p.  40. 

(o)  See  Seebohm,  CTiap.  III. 

(p)  Ante,  p.  44 ;  Va*.  Lilt. 
6  b  ;  Kemble,  Saxons  in  England, 
Vol.  I.  pp.  215,  323 ;  Stubbs, 
Const.  Hist.  §S  37,  132,  Vol.  1. 
pp.  78,  426,  2nd  cd.  ;  Seebohm, 
pp.  127,  165 ;  Vinogradotf,  Vill. 
in  Eug.  04—09,  136,  188—100, 
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as  tlio  ti'uant  of  the  owner  of  the  ustato,  upon  tho 
condition  of  performing  the  services  due  in  respect 
of  his  holding.    These  services  were  apparently  deter- 
mined by  local  custom.    They  seem  generally  to  have 
included  certain  payments  in  money  and  in  kind  ;  but 
the  villanus  also  had  to  work  for  his  landlord.    Ho 
had  to  plough  his  landlord's  demesne  land,  and  to  sow 
and  reap  and  to  mow  thereon,  according  to  tho  time 
of  year,  and  sometimes  ho  had  to  do  other  work,  us 
ho  was  bid.    But  the  amount  of  work  which  could  be 
requued  from  a  villanus  was  regulated  by  custom,  and 
seems  to  have  varied  a  good  deal  ui  different  places  (,s). 
Custom,    it   LH    thought,    nmst   also   have    controlled 
tho    transmission    of    tho    holding  on    tho    tenant's 
death  (t). 


'J'cnure  in 
villeuago 
iu  the 
thirteenth 
century. 


yirgutu. 
Yardland. 


iJetweeu  tho  eleventh  and  thirteenth  centiuies  a 
change  appears  to  have  taken  place  iu  tho  constitution 
of  the  HMnerium,  and  tho  legal  position  of  its  inhabi- 
tants. As  we  have  seen  (u),  the  condition  of  the  mass 
of  tho  peasantry  was  depr.-ssed  as  a  result  of  tho  con- 
quest ;  and  it  appears  that  increased  labour  services 
were  exacted  from  thom  by  thek  Norman  landlords  (x). 
Then,  when  it  became  important  to  determine  what 
landhoKlers  should  have  then  possession  i)rotected  b\ 
tho  special  remedy  given  in  tho  King's  Court  (ij),  ah 
tho  old  Enghsh  forms  of  landholding  were  submit* "d 
to  tho  classifying  action  of  a  general  judge-made  law. 


virgate  ur  half  a  virgate  of  laud. 
The  Latin  word  virgata  (a 
bundle  of  rods)  is  used  to  trans- 
late the  iSaxon  tcim  yardland. 
A  virgate  or  yardland  varied  iik 
extent;  but,  on  an  average,  it 
appears  to  have  comprised  uiirty 
acres,  i.e.,  ten  scattered  acre- 
strips  in  each  of  the  three  com- 
niou  fields  of  the  vUl ;  see 
tjcvbohm,  Chap.  II.  ss.  2 — i  ; 
\iuugi-adofi,\'iIltuage,  US— 23Ui 


Maitland,  Domesday  Book  uud 
Beyond,  386. 

(«)  See  ante,  p.  42  &  n.  (e) ; 
Seebohm,  Chap.  II.  ss.  5 — 12  ; 
Chap.  V.  88.  2,  4,  e,  7  ;  Vinogra- 
dofi,  Villenage,  pp.  297—300. 

(«)  See  Seebohm,  pp.  76,  77, 
170, 177  ;  anU,  pp.  19,  20,  n.  (c). 

(tt)  Ante,  p.  44. 

(x)  Maitland,  DomcsdAy  Bo<.>k 
and  Beyond,  61 — 65. 

(y)  Ante,  pp.  15,  44. 
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Thus  tliu  pusso!i.siou  of  till)  frc'o  sukoiiiuii,  wlio.sc'  services 

weru  (leliuite  iii  kind  and  lighter  than  those  of  ordinary 

villagers,  was  allowed  to  bo  their  own.    So  that  socage 

came  to  be  a  species  of  freehold  tenure,  including  all 

who  held  by  certain  but  not  military  service  (s).    But 

the  services  incumbent  on  the  ordinary  villanus,  which  roadCBsiou 

were  partly  indefinite  in  khid  and  greater  in  (Quantity,  -J,  viiienage 

were  held  to  bo  servile  («)  ;  and  he  was  not  allowed  to  not  pr<)tecU'(l 

claim  m  the  King's  Court  the  possession  of  his  holding  Couit. 

as  his  own  (fc).    IVnuro  in  viiienage  was  thus  placi'd 

outside  the  pale  of  i)roperty  protecteil  by  law.    By  the 

middle  of  the  thirteenth  century,  the  muiuTium  of 

Domesday  has  become  a  feudal  manor,  of  which  the 

most  important  tenants  are  the  freeholders  in  knight's 

ser\ice  or  socage  (t)  ;   while  the  position  of  the  vilUini 

is  not  only  degraded  by  denial  of  protection  ui  the 

King's  Court,  but  further  compUcated  with  questions 

of  personal  status.    The  law  of  the  thuteenth  century  iiraLton".s 

is  stated  by  Bracton.     In  his  treatise,  tenure  in  \  illeu-  ^l;^!,!'' 

ago,  with  its  labour  services,  is  contrasted  with  free  villcnttgu. 

tenure  by  military  service  or  in  socage  ;  and  it  appears 

that  the  tenant  in  viiienage  may  be  either  a  free  man 

or  a  bondman  {d).    The  meaning  of  tlu-  word  rilluHus 

has  also  been  modified  ;  and  it  is  used  to  denoti'  either 

a  tenant  ui  viiienage  (whether  bond  or  fn-e),  or  one 


(;)  .i«<«,  pp.  49—01. 

(a)  AtUe,  p.  44  ;  V'inogmilolf, 
Viiienage,  81—83,  215,  216; 
r.  &  M.  Hist.  Eng.  Law,  i.  337  sq. 

(b)  AnU,  pp.  17  &  n.  (p),  44. 

(c)  AnU,  pp.  42,  43,  SI.  It  is 
not  clear  how  this  change  took 
place.  Mo  doubt  it  resulted 
partly  from  grants  uf  land  out 
of  the  lord's  demesne  to  be  held 
freely,  partly  too  from  the  en- 
franchisement (or  grant  to  be 
held  freely)  of  land  formerly  held 
in  viiienage.  Professor  Vino- 
gradoff  diows,  however,  that 
there  are  iRstaftixs  of  thirtet-fith 
Lcntury  freeholds,  of  which  the 
origin  cannot  well  be  attril/uted 


cither  to  grant  or  ciifninehisc- 
meut.  These,  he  suggests,  can- 
not be  explained  except  as  frco 
laad,   which   was  originally   an 


integral  i>art  of  the  laud  tilled 
by  the  village.  Sec  Vinogradoff, 
Viiienage,  Essay  1'.  Chap.  IV.  ; 


see  also  pp.  121  aq.  ;  Bract,  fo.  7, 
26  a,  209  a  ;  Butt.  liv.  3,  chap.  2, 
§§  7,  8 ;  Stat.  Extenla  Atanerii, 
Statutes  of  the  Realm,  i.  242  ; 
Seebohm,  Chap.  111.  ».  3  ;  Cartu- 
lary of  Ramsey  Abbey  ( Rolls  ed. ), 
i.  286,  287,  297,  334,  370.  440 
(instances  of  enfranchisement). 

{d)  Bract,  l:-.  '><>"  s,  2<«  !■. 
An  to  the  unfrc'.,  see  P.  &  M. 
Hist.  Eng.  Law,  i.  395  sq. 
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Privileged 
villcnage. 


who  18  in  personal  condition  a  bondman  (e).  Bracton  (f) 
describes  tenure  in  villenage  as  being  either  absolute 
(jpunm)  or  privileged.  The  tenant  in  absolute  villen- 
age holds  by  uncertain  and  unlimited  services ;  ho 
has  to  do  what  he  is  bid,  may  be  taxed  at  tho  will  of 
Merchdum.  the  lord,  and  has  to  pay  the  merchetum,  or  fine  for  the 
privilege  of  giving  his  daughter  in  marriage.  The 
burthen  of  the  merchetum  k  incident  to  the  status  of 
a  bondman  only,  and  not  to  that  of  a  free  man.  But 
a  free  man  may  hold  land  in  absolute  villenage ;  and 
in  such  a  case  he  must  perform  the  services,  if  he  wish 
to  continue  in  the  occupation  of  his  holding.  And  if 
a  free  man  paid  the  merchetum,  he  would  pay  it  as  an 
incident  of  his  tenure,  and  not  of  his  status  (g).  Privi- 
leged villenage  is  to  hold  land  under  an  agreement  with 
the  lord  at  fixed  services  of  a  servile  nature,  which  are 
determined  by  the  agreement.  Either  a  free  man  or 
a  bondman  can  hold  in  this  way.  Tenant  in  villenage 
holds  possession  in  the  name  and  at  the  will  of  his  lord, 
who  is  seised  of  land  held  of  him  in  villenage  in  his 
demesne  (h).  If  a  tenant  in  villenage  be  ejected  by 
any  other  tlian  his  landlord,  the  King's  Court  does  not 
recognize  that  he  has  any  right  of  his  own  to  recover 
possession  of  hii  holding  (t).  If  a  tenant  in  absolute 
villenage  bo  ejected  by  his  landlord,  the  law,  regarding 
him  strictly  as  tenant  at  his  lord's  will,  does  not  re- 
cognize that  ho  has  any  right  to  recover  possession. 
Still,  a  free  man  holding  in  absolute  villenage  ought 
not  to  be  ejected,  whilst  he  performs  the  customary 
services.  A  tenant  in  privileged  villenage  of  the  kind 
above  mentioned  acquires  by  the  agreement  a  right 


(«)  See  Bract,  fo.  208  b,  where 
he  also  uses  the  word  sennu  in 
speaking  of  the  personal  atatus 
01  a  bondman  ;  see  also  fo.  4  b, 
6b;  Co.  Litt.  6  b.  In  Glanville 
(lib.  6)  n  b<jndtn»n  is  calkd 
naiiviu. 

if)  Fo.  7,  20,  208  b. 


(g)  Bract,  fo.  109  b,  200  a ;  see 
ante,  p.  16  ft  n.  (t). 

(A)  Bract,  fo.  263  a ;  ante, 
p.  36,  n.  (c). 

(i)  Bract,  fo.  7  a,  26  b,  168  >., 
190,  197  b,  207  a,  208  b,  210  b, 
273  b. 
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to  sno  his  lorcl  personally,  in  virtue  of  wliicli  ho  inuy 
possibly  recover  possession,  if  ousted  by  the  lord  (k). 
Another  kind  of  privileged  villenago  is  the  tenure 
called  villanum  xocaghm,  which  is  the  tenure  of  those  rm.,num 
who  hold  land  of  manors  in  the  ancient  demesne  of  *'*■""'"''•• 
the  Crown  (0  by  fixed  services  of  a  servile  nature. 
Sucli  tenants  cannot  be  ejected,  so  long  as  they  per- 
form their  services;  nor  can  they  be  compelled  to 
remain  in  the  occupation  of  their  holdings,  and  therefore 
they  are  called  free.  But  their  possession  is  not  pro- 
tected in  the  King's  Court,  but  only  by  a  special  royal 
writ  in  the  manorial  court.  And  they  cannot  alien 
their  tenements  by  gift  (m),  or  transfer  them  to  others, 
any  more  than  bondmen  can ;  and  therefore  if  their 
holdings  are  to  be  traasferred,  they  suricnder  tli.ni  to 
the  lord  or  his  steward,  who  delivers  them  to  others 
to  hold  in  villenage. 

Practically,  however,  the  tenant  in  absolute  villenage  Actual  posi- 
of  the  thirteenth  century  was  placed  in  a  more  favour-  ^0^1  in 
able  position  than  was  accorded  to  liim  by  King's  vilCagr in 
Court  law.    In  everyday  life  the  will  of  the  lord  was,  cJi'S"' 
as  a  rule,  controlled  by  custom.    And  what  is  more, 
the  humblest  villager  had  some  security  against  the 
invasion  of  his  customary  rights  in  the  manorial  court, 
of  which  the  findings  were  originally  those  of  the  whole 
body  of  viUagers,  whether  bond  or  free  (n).    Thus  the 
services  required  of  the  tenant  in  villenage  were  those 
accustomed  to  be  rendered  in  respect  of  liis  holding ; 
and  these  were  described,  with  extreme  minuteness,' 
in  the  manorial  extents  or  surveys,  which  were  drawn 
up  for  the  guidance  of  the  lord,  but  on  the  evidence  of 


{*)  Bract,  fo.  24  b,  26  b,  168  b, 
190,  199  b,  200  a.  208  b,  209  a. 
See  Vinogradoff,  Villenage,  70— 
74,  77—81.  "  ' 

(I)  AnU,  p,  60. 

(m)  See  ante,  p.  147. 

(tt)  Uaitland,  Select  Pleas  in 

W.B.P. 


Manorial  Courts  (Selden  Society, 
vol.  ii.).  Introd.  Ix.  tq.,  163,  164  ; 
Vinogradoff,  Villenage,  Essay  11. 
Chap.  V. ;  Selden  Society,  iv. 
110;  P.  &  M.  Hist.  Eng.  liw. ,. 
680-682.  **         ' 

30 


4W* 


OP  rOPTHOLDS. 


tho  villagers  thenwelves  (o).  Tlie  posaession  of  a  tenant 
in  villenage  appears  to  havo  been  protected  in  tlio 
manorial  court  against  all  persons  other  than  tho 
lord  (p).  And  in  many  cases  the  lords  submitted  to 
such  dealings  with  lands  holden  of  them  in  villenago 
as  showed  or  founded  a  custom  of  hereditary  succes- 
sion to  the  tenancy,  or  alienation  by  the  tenant  (q). 

Growth  of  tho  The  law  of  copyhold  tenure  seems  to  have  grown  up 
|»w  of  oopy.  as  the  customs,  which  regulated  the  holding  of  land  in 
o  c  tenure,  ^jy^jj^g^^  developed  into  rights,  and  personal  bondage 
died  out.  Copyhold  tenure  appears  to  have  gained 
ground  with  progress  varying  according  to  the  customs 
and  circumstances  of  particular  manors  and  districts. 
Commutation  of  the  labour  services  for  money  rents 
was  doubtless  one  of  the  chief  causes  of  the  change 
from  tenure  in  villenago  to  copyhold  tenure  ;  and  this 
commutation  appears  to  have  been  made  at  different 
periods  in  different  parts  of  the  country  (r).  The 
tenure  came  to  be  called  copyhold,  because  the  tenants 
had  no  other  evidence  of  title,  save  copies  of  tho 
Court  rolls  («).  For  the  customs  relating  to  the 
holdings  of  the  tenants  in  villenage  were  proved  by 
the  entries  made  in  the  rolls,  which  formed  the  records 
of  the  proceedings  of  the  manorial  court  (<).  Theso 
records  are  the  Court  rolls,  which  alone  can  fuminh 
evidence  of  the  custom,  by  virtue  of  which  the  copy- 
holder claims  his  estate  ;  and  copies  of  the  entries 
made  therein  were  given  to  the  tenants  and  kept  by 
them  as  muniments  of  title  (u).    Originally,  as  wo 


Court  rolls. 


(0)  Vinogradoff,  VUlenage,  212 
—216,  278,  297— aOO,  3«6. 

(p)  ilwto,  p.  17,  n.  (•). 

(g)  Vmogwdoff,  ^ilIenMc,  165 
—167.  172  ;  Rot.  Hund.  li.  403, 
«69, 708, 770, 771 ;  Ramsey  Car- 
tulary (Rolls  Series),  i.  372,  411, 
410,  432,  477. 

(r)  Vinogradoff, Villenage,  139, 
167—172,  178—188,  216,  300— 


310. 

(«)  Litt.  s.  70. 

(()  See  Seebohm's  account  uf 
the  Court  Rolls  of  the  Manor  of 
Windslow  during  the  reign  of 
Edward  III..  Eng.  Vill.  Com- 
mnnity,  pp.  20 — 32 ;  Vinogradoff, 
ViUenage.  173.  374;  Seldoii 
Society,  iv.  112. 

(«)  Co.  Litt.  S8  a. 
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havo  seon,  the  whole  villaj^*'  comnmnity  wuh  rcpvo- 
sontPfl  in  one  nuinoriiil  court  (x).  But  accDiiUnR  to 
later  law  (y),  the  Court  Rvron  of  a  manor,  in  which  the 
freeholders  were  suitors  and  judges  (21),  w  distinguished 
from  the  Court  held  for  the  customary  tenants  ;  the 
latter  being  called  a  Customary  Court,  and  the  lord  CMtomnry 
only,  or  his  steward,  being  judge  therein.  ^*'"'*' 

Littleton,  who  wrote  in  the  reign  of  Edward  IV.,  Littleton*! 
describes  (o)  tenant  by  copy  of  Court  roll  as  holding  c^iold*' 
lands  in  fee  simple,  fee  tail,  or  for  life  at  the  will  of  the  **°"'"  »"'• 
lord,  according  to  the  custom  of  the  manor,  in  virtue  * 
of  an  immemorial  custom  within  that  manor,  that 
lands  should  be  so  held.  He  shows  how  such  tenants 
may  have  estates  of  inheritance  by  the  custom,  though 
they  have  no  freehold  at  common  law  (b) ;  and  describes 
the  manner  in  which  it  is  customary  for  them  to  alienate 
their  holdings  (c).  Littleton,  however,  also  mentions  (d) 
tenure  in  villenage  as  being  most  properly  when  a 
villein  holdeth  of  a  lord,  to  whom  he  is  a  villein,  certain 
lands  according  to  the  custom  of  the  manor,  or  other- 
wise, at  the  will  of  the  lord,  and  to  do  to  his  lord  villein 
service,  as  to  carry  out  the  dung  of  his  lord  and  spread 
it  on  the  lord's  land,  and  such  like.  And  he  says  that 
some  free  men  hold  their  tenements  according  to  the 
CQstom  of  certain  manors  by  such  services  ;  and  their 
tenure  is  also  called  tenure  in  villenage,  and  yet  they 
are  not  villeins ;  for  no  land  holden  in  villenage,  or 
villein  land,  nor  any  custom  arising  out  of  the  land, 
shall  ever  make  a  free  man  villein.  It  appears  from 
this  passage,  that  in  Littleton's  time  the  word  viUanus 
or  villein  had  almost  enturely  lost  its  old  meaning  (e), 
and  was  generally  used  to  signify  a  bondman  (/).    It 

(x)  Ante,  p.  465.  (b)  Seota.  76.  77,  81.  82. 

(y)  Co.  liitt.  68  a;    2  Wat.  ~         "     

Cop.  4,  6 ;    1  Scriv.  Cop.  5,  0, 
3rd  cd. 


(c)  SecU.  74,  78,  79. 
id)  Sect.  172. 


(«)  AnU,  pp.  45,  48. 
(a)  Sect.  73. 


(e)  See  anU,  pp.  400,  46.1. 
(/)  Littleton  (iecta.  181—183) 
deacribM  rilleina  •■  being  either 
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or  OOPTROT.DN. 


fVipyhold 
estotM. 


Copyholds  of 
inkeritance. 


iTuiy  alHo  1)0  inforrod  from  LitUotonV  trmtUt'  that,  in 
liit«  titnt^,  copyhold  tonnro  hnd  partially,  but  not  alto- 
fit'thcr,  B\ipt»rsedod  tonttre  in  vill«'na««>.  WiUi  th«' 
extinction  of  primal  Iwndago  aftt>r  Littleton 'h  day  (g), 
the  t-rni  tenure  in  viUenage  seems  to  havo  beet  mo 
obsolt'to  ;  and  tho  tenuro  itsolt  has  Hiirvived  only  in 
the  form  of  copyhold  tennre. 

Tho  estates  for  which  land  nmy  bo  holden  in  copy- 
hold ttmure,  and  tho  modes  of  alienauon  thereof  and 
snccession  thereto,  aro  the  outgrowth  of  local  customs, 
which  in  mony  cases  aro  doubtless  of  great  antiquity  {h). 
In  these  matters  the  law  w  now  det*>rmbed  by  tho 
custom  of  each  particular  manor.  In  those  manors,  in 
which  it  was  the  custom  that  tho  heir  of  a  tenant  in 
villenage  should  l>o  admitted  to  succeed  to  his  ancestor's 
holdings,  tho  interest  of  the  copyholders  developed  into 
customary  estates  of  inheritance  analogous  to  freehold 
estates.  Such  estates  descend,  not  to  the  heirs  at 
common  law,  but  to  the  customary  heirs  (i) ;  that  is, 
to  those  relations  of  a  deceased  tenant,  who  by  the 
custom  of  the  manor  have  from  time  immemorial  been 
admitted  to  succeed  to  his  holding  as  his  heirs.  Some- 
times  the  customary  course  of  descent  is  analogous 
to  the  course  of  descent  prescribed  by  law  in  the  case 
of  freeholds.  But  in  many  cases  quite  a  different 
course  of  descent  is  prescribed  by  the  custom  of  the 
nmnor  (fc).    The  memory  of  the  time  when  the  tenant's 


ViUebu  !«•  regardant  or  tii  grou.  Villeina 
gaidant  or  in  regatdant  wen  annexed  to  a 
gron.  manor,  and  were  paaaed  by  a  con- 

veyance thereof ;  for  the  tranrfer 
of  villeins  in  noaa  a  deed  waa 
alwayi  required.  It  may  bo  in- 
teresting to  the  student  tt  analy- 
tical jurispradeDoe  to  note  Uiat 
a  villein  was  a  purely  incorporeal 
hereditamMit ;  see  Litt.  sects. 
176, 181— 186 ;  Co.  Litt  121  b ; 
P.  &  M.  Hist.  Big.  Law,  ii.  146, 
146 :  anU.  p.  428. 
it)  See  3  Hallam,  Midd.  Ages, 


271 :  Smyth.  De  Bepublica 
Anglomm.  107,  108,  ed.  1683; 
Doctor  &  Student,  Dial.  IL  Chap. 
XVIII. 

(h)  See  Pollock,  Luid  Laws, 
App.  C. ;  Elton,  Origins  of  Ekig- 
liah  History,  Chap.  VlII.  ;  Elton, 
Custom  and  Tenant  Right,  App. 
D. 

(i)  Doe  d.  Oarrod  v.  Oarrod, 
2  B.  ft  Ad.  87. 

{£)  Sec  2  Wat.  Cop.  App.  III., 
4th  ed. ;  Re  SmaH,  18  Ch.  D. 
186. 
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heir  was  udiuittod  to  Kuccopd  by  virtue  uf  a  ctiHtuiii 

only,  and  not  as  of  right,  in  proHorvcd  by  the  fino,  ViuM  on 

which  the  lord  is  generally  entitled  to  exact  on  the  ■'•""»*"'*• 

heir's  adniisaion.    And  the  form  of  trannfer  by  favour 

of  the  lord  is  also  preserved  in  the  mode  of  alienation 

of  such  estates ;    for  the  copyholder  cannot  convey 

his  estate  directly  to  another,  but  must  surrender  his 

holding  to  his  lord,  who  will  then  admit  the  alienee  tu 

bo  his  tenant  at  the  customary  .-iervices  on  payment 

of  the  customary  f^ne  {I). 

In  the  Midland  and  South-Eastem  counties  the  pre-  Copyholdi  for 
vailing  customs  have  admitted  of  copyhold  estates  of  ''*'"•  **"• 
inheritance  analogous  to  freehold  estate's.  But  in  some 
manors  within  those  counties,  and  in  other  parts  of  the 
country  fm),  the  copyhold  tenant  is  admitted  to  hold  for 
his  own  life  only,  or  for  the  lives  of  himself  and  another 
or  others,  or  for  a  term  of  years  only.  In  such  cases, 
ho  may,  by  virtue  of  an  immemorial  custom,  have  the 
right  either  to  nominate  his  successor,  or  to  renew  tho 
lives  or  the  term  on  payment  of  a  certain  fine  :  but 
otherwise  he  will  have  no  right  of  renewal  (n). 

It  was  'ong  before  the  estates  of  copyholders  were  Prognw  of 

secured  to  them  by  clearly  defined  rights,  which  could  *'"'  develop- 

D       '  "  ment  of  copy- 

be  enforced  .  .i  the  King's  Courts  (o),  instead  of  by  holders' 

custom.    In  the  reign  of  Edward  III.  a  case  occurred  '**"*•• 

in  which  the  entry  of  a  lord  on  a  tenant  by  copy  of 

Court  -oil  was  adjudged  lawful,  because  the  tenant  did 

not  do  his  services,  by  which  he  broke  t'.e  custom  of  the 

msi  nor  (p).    This  seems  to  show  that  the  lord  could  not, 

at  that  time,  have  ejected  his  tenant  without  cause  (g). 

(/)  Litt.  B.    4  ;  see  Vjnogradoff, 
VillenaM>  in  England,  371  tq. 
^  (m)  Chiefly  in   the   West   of 
England. 

(n)  See  1  Scriv.  Cop.  422 — 127, 
3rd  ed. ;  Wat.  Cop.  4th  ed.  Vol.  I. 
pp.  62,  n.,  71.  n.,  122,  n.,  372— 
374 ;    Vol.  IL  p.  214,  n.,  and 


App.  in.  ;  Elton,  Custom  and 
Tenant  Rittht,  pp.  31,  32,  63—72, 
and  App.  C. 

(o)  AnU,  p.  9  &  n.  (c). 

ip)  Y.  B.  42  Edw.  III.  25. 
pi.  9. 

(9)  4  Rep.  21  b. 


47U 


»v  CUVYUUL1>M. 


In  thi'  rt'igM  of  H«'ury  VI.  it  wm  huIU  Ihut  u 
tonunt  by  copy  of  Court  roll  hIiouIU  have  a  niiu'dy 
ill  Ch»ncerj'  agaiuHt  hiit  lord  who  ousted  him  (r).  And 
in  the  reign  of  Edward  IV.  the  right  of  the  copyholder 
to  eigoy  his  customary  eHtaio,  as  against  his  lord,  was 
struggling  into  definite  recognition  at  law.  For  Little- 
ton rays  that  the  lord  cannot  break  the  custom,  by 
which  the  copyhold  tt>iiant  enjoys  his  estate  («),  and 
may  in  some  case  be  barred  by  the  custom  in  an  actifn 
of  trespass  against  hun  (t).  While  other  jiuIk 
suggested  that  a  copyholder  iiught  have  an  action  '  • 
trespass  ugauist  a  lord  who  unjustly  deprived  biiii  > 
possession  (u).    These  opinions  ultimately  prevailed  {x). 

As  against  other  persons  than  the  lord,  the  estate  of 
tlie  copyholder  seems  to  have  been  earlier  secured  to 
him,  as  of  right.  But  he  was  not  protected  by  the 
King's  writ,  for  he  could  only  assert  his  rights  in  tlie 
lord's  Court  by  proceedings  ia  the  nature  of  real  actions 
according  to  the  custom  of  the  manor  (j/).  And  ho 
could  not  appeal  from  the  judgment  of  the  lord  to  the 
King's  Courts  of  law ;  but  his  only  remedy  against 
the  false  judgment  of  the  lord  was  in  the  nature  of  a 
petition  in  Chancery  («).  Copyholders'  rights  were 
finally  secured  in  the  reign  of  Elizabeth,  when  it  was 
decided  (a)  that  a  copyholder  might  recover  possession 
of  his  holding,  iroin  his  lord  as  well  as  from  a  stranger, 
in  an  action  of  ejectment,  which  he  could  bring  at 


(r)  Fits.  Abr.  Subpoen*.  pi.  21 ; 
Andrew  v.  Htihe,  4  K.  ft  J.  302. 

(•)  Litt.  88.  77  (of  which  the 
latter  half  ia  of  doubtful  authen- 
ticity), 82—84,  137. 

(()  Sect.  82. 

(«)  Y.B.7Edw.lV.18,pl.  16; 
21  Edw.  IV.  80,  pi.  27. 

(*)  Co.  Cop.  •.  9  ;Bac.  17808,20. 

(y)  See  ante,  p.  46fi ;  13  Bi<'.  11. 
i'lti.  Abr.  Faux  Judgment,  pi.  7 ; 
Y.  B.  2  Hen.  IV.  12,  pi.  49 ;  1 
Hen.  V.  ll.p.  24;4Rcp.  21  b; 


Litt.  a.  76 ;  1  Sc-riv.  Cop.  6«2  «i. 
3rd  ed.  f  "I 

(t)  See  Fitz.  Abr.  vbi  nup.  ; 
Y.  B.  14  Hen.  IV.  34,  pi.  01  ; 
4  Rep.  30  b  ;  PatltthuTs  com, 
4  Vin.  Abr.  385 ;  Edwards'  com, 
Lane,  98 ;  A»k  v.  BogU,  1  Vem. 
367  ;  Co.  Litt.  60  a  ;  1  Scriv.  Cop. 
682,  3rd  ed. 

(a)  Mdwick  r.  I.itlrr,  4  Ht'p, 
26  a;  see  1  Scriv.  Cop.  053  nq. 
3rded. 
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cuiuiuuu  luw.  I'ur  tills  uoliuii  wun  iu  futut  Iuuiuli>«l 
iil)un  u  {ea«0  fur  u  yeitr  iiiadu  hy  llio  copyhuliler,  which 
wurt  g«H>U  at  cumuiun  law,  uiul  tho  ejeviment  of  thu 
It'iweo  utter  entry  (6). 

CupyhuUl  ostuteH  thus  uc(iuh't'd  the  ftisoittiul  (ju.tlity 
of  uwnertihip  ;  uml,  an  wu  have  mvu,  uro  uuw  iiichulctl 
.     what  w  called  real  proiieity,  as  well  as  fueliolds  (f). 


)  .1m/<-,  p.  us,  II.  (tf). 


(c)  Jnfr,  |i,  ;*H. 


^ 


i; 
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CHAPTER  I. 


'  £itat«s  in 
copyholdi. 

An  eatate 
At  will. 


The  lonl  is 
uclually 
seised  uf  nil 


OF  ESTATES  IN  COPYHOLDS. 

With  regard  to  the  estates  which  may  be  holdeu  in 
copyholds,  in  strict  legal  intendment  a  copyholder  can 
have  but  one  estate ;  and  that  is  an  estate  at  will,  the 
smallest  estate  known  to  the  law,  being  determinable 
at  the  will  of  either  party.  For  though  custom  has 
now  rendered  copyholders  independent  of  the  will  of 
their  lords,  yet  all  copyholds,  properly  so  called,  are 
still  expressly  stated,  in  the  Court  rolls  of  manors,  to 
bo  holden  at  the  will  of  the  lord  (a) ;  and,  more  than 
this,  estates  in  copyholds  are  still  liable  to  some  of 
the  incidents  of  a  mere  estate  at  will.  We  have  seen 
that  in  the  thirteenth  century  the  occupants  of  land 
in  villenage,  however  much  they  may  have  been  pro- 
tected from  disturbance  by  force  of  custom,  were 
regarded  by  the  law  of  the  King's  Court  as  mere 
tenants  at  the  will  of  the  freeholder  of  a  manor,  having 
no  independent  right  of  their  own  to  the  possession  of 
their  holdings  ;  and  further  that  it  was  considered  that 
the  lord  was  seised  in  his  demesne  of  all  land  occupied 
by  his  tenants  in  villenage  (6).  In  other  words,  the 
lands  held  by  such  tenants,  who  afterwards  came  to  bo 
called  copyholders,  still  remained  part  and  parcel  of 
the  lord's  manor  ;  and  the  freehold  of  these  lands  still 
continued  vested  in  the  lord.  And  this  is  the  case  at 
the  present  day  with  regard  to  all  copyholds.  The 
lord  of  the  manor  is  actually  seised  of  all  the  lands  in 

(o)  1  Watk.  Cop.  44,  45 ;    I  (6)  Ante,  p.  404. 

tkriv.  Cop.  605. 
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the  possession  of  his  copyhold  tenants  (c).    He  has  not  a  the  copvhoid 
mere  incorporeal  seignory  over  these  as  he  has  over  his  '^J,*! 
freehold  tenants,  or  those  who  hold  of  him  lands,  once 
part  of  the  manor,  but  which  were  anciently  granted  to 
be  held  for  estates  in  fee  simple  by  free  tenure  (d).    Of 
all  the  copyholds  he  is  the  feudal  possessor ;  and  the 
seisin  he  thus  has  is  not  without  its  substantial  advan- 
tages.   The  lord  having  a  legal  estate  in  fee  simple  in 
the  copyhold  lands,  possesses  all  the  rights  incident  to 
such  an  estate  (e),  controlled  only  by  the  custom  of  the 
manor,  which  is  now  the  tenant's  safeguard.    Thus  he  The  lord  hu  a 
possesses  a  right  to  all  mines  and  minerdU  under  the  jjfd*  ^ter** 
lands  (/ ),  and  also  to  all  tirnber  growing  on  the  surface, 
even  though  planted  by  the  tenant  (gf).    These  rights, 
however,  are  somewhat  interfered  with  by  the  rights 
which  custom  has  given  to  the  copyhold  tenants ;  for 
the  lord  cannot  come  upon  the  lands  to  open  his 
mines  {h),  or  to  cut  his  timber,  without  the  copyholder's 
leave.    And  hence  it  is  that  timber  is  so  seldom  to  bo 
seen  upon  lands  subject  to  copyhold  tenure  (r).    Again, 
if  a  copyholder  should  grant  u  leaso  of  his  copyhold  Lca«-'  "* 
lands,  beyond  the  term  of  a  year,  without  his  lord's  ™^*^  *' '  '*' 
consent,  such  a  lease  would  be  a  cause  of  forfeiture  to 
the  lord,  unless  it  were  authorised  by  a  special  custom 


(c)  Watk.  Desccntti,  51  (5!), 
4th  ed.). 

(d)  AnU.  p.  429. 

(e)  AnU,  p.  US  ;  EcrltMaMicnl 
Commrt.  v.  Page,  1911,  2  K.  K. 
940. 

(/)  1  Watk.  Cop.  ;j:i3  ;  I  .S.ii«'. 
Cop.  26,  508.  Sep  lioitier  v. 
Maclean,  2  De  Ci.  F.  &  J.  415  ; 
Eardltyv.  OranviUe,  3  Ch.  1).  82(5. 

(g)  1  Watk.  Cop.  33» ;  I  Scri%-. 
Cup.  499. 

(A)  It  should  be  iLi.ied,  how- 
ever, that  by  special  custom  of 
the  manor  the  mines  or  mineral!) 
within  or  under  a  uepyhold 
tenement  may  be  gotten  either 
by  the  lortl;  EarAUy  v.  Qran 
rilk,  3  Ch.  D.  828;  Inland 
lizvcnuc  Vommri.  v.  Jaiciy  (No. 


2),  1913,  2  K.  B.  580;  or  by  the 
tenant ;  Rovctea  ▼.  Mason,  2 
Brownl.  &  Golds.  192,  198— 
200 ;  Cwrtis  v.  Daniel,  10  East, 
273.  277;  Salubwy  v.  Olad- 
stone,  9  H.  L.  C.  692,  703.  707  ; 
/lanmer  v.  Chance,  4  De  0. 
.1.  &  S.  028 ;  Portland  v.  IliU, 
h.  K.  2  £q.  786  ;  Heath  v.  Deane, 
?905,  2Ch.  86,  91. 

(i)  Thercis  a  common  proverb, 
"  The  oak  scorns  to  grow  except 
on  free  land."  It  is  certain  that 
in  Sussex  and  in  other  parts  of 
England  the  boundaries  of  copy- 
holds may  be  traced  by  the  entire- 
absence  of  trees  on  one  side  of  a 
line,  and  their  luxuriant  growth 
on  the  other  ;  'itA  Bep.  of  Benl 
Fivpeiiy  CuiuiuiBMuut>ri>,  p.  i;>. 
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WitsU). 


I  'uiifiiiuary 
freeholds. 


Ix'asi'  of 
<;upybold» 


of  tlio  uiiiiiur  (J).  For  such  an  act  would  bo  imposing 
on  the  lord  a  tenant  of  his  own  lands,  without  the 
authority  of  custom ;  and  custom  alono  is  the  lifo  of 
all  copyhold  Hssuraucos  (k).  Bo  a  copyholder  must  not 
commit  any  waste  either  voluntary,  by  opening  mines, 
cutting  down  timber  or  pulling  down  buildhigs,  or 
permissive,  by  neglecting  to  repair.  I'or  the  laud, 
with  all  that  is  under  it  ur  on  it,  belongs  to  the  lord  : 
the  ten-^nt  has  nothing  but  a  customary  right  to  enjoy 
the  >cci  nation ;  and  if  ho  should  in  any  way  .xcced 
tlis  rigui,,  a  cause  of  forfeiture  to  his  lord  would  al 
once  accrue  {I}.  Copyholders  are  thus  placed  in  a  far 
less  advantageous  position  than  frcehoklers  us  regards 
the  right  of  free  enjoyment  (t«). 

A  peculiar  species  of  copyhold  (enure  prevails  in 
the  north  of  England,  and  is  to  be  found  also  hi  otlii-r 
parts  of  the  kingdom,  particularly  withm  manors  of 
the  tenure  of  ancient  demesne  (n) ;  namely,  a  tenure 
by  coi)y  of  Court  roll,  but  not  expressed  to  bo  at  the 
will  of  the  lord.  The  lands  held  by  this  tenure  are 
dominated  castonmry  freeholds.  This  tenure  has  been 
till-  subject  of  a  great  deal  of  leanied  discussion  (o) ;  but 


0)  I  Walk.  Cop.  327;  ISoriv. 
Cop.  544  ;  Doe  d.  Robinaon  v. 
Bousfield,  6  Q.  B.  402. 

(t)  By  the  licence  of  his  lord 
a  copyholder  may  grant  a  lease 
tor  any  term  warranted  by  the 
licence.  Such  a  lease  takes  effect 
,*f.  ,    at  common  law  out  of  the  sciBin 

by  licence  of    „f  the  freeholder  of  the  manor, 
the  lortl.  ^ho  cannot,  therefore,  authoriiie 

a  longer  lease  than  is  warrantett 
by  his  own  estate  in  the  manor, 
or  some  poterr  given  to  him  by 
a  settlement  or  by  statute.  By 
the  Settled  Land  Act,  1882  (stat. 
45  &  46  Vict.  c.  38,  s.  14),  a  tenant 
for  life  under  a  settlement  mny 
grant  to  a  tenant  of  copyhold  or 
lu^lomary  land,  parcel  of  n 
manor  lompriieri  in  the  settii  ■ 
mcnt.  a  licence  t*j  moke  any  xiii'li 
]'•»«.•  of  that  lantl.  «*  of  a  wpccitied 


part  thereof,  as  the  tenant  fur 
life  is  by  this  Act  cmpowei-cil 
to  make  of  freehold  land  {ante, 
p.  121).  By  the  Copyhold  Act. 
1894,  a  lord  may,  notwithstand- 
ing any  custom  to  the  contrary, 
Kive  a  licence  to  a,  tenant  to 
alienate  his  ancient  copyhold 
tenement,  or  any  part  thereof, 
by  devise,  sale,  exchange  or 
mortgage ;  stat.  57  &  58  \'ict. 
c.  4B,  8.  8«. 

(/)  1  Wptk.  Cop.  331  ;  1  Sen 
Cop.  526.  See  Doe  d.  (Jrubb  \. 
Eari  of  Burlington,  5  H.  &  A.I. 
507  ;  Blackmore  v.  WhUi,  iHIHi. 
1  Q.  B.  2»3  ;  Uatbrnitk  v.  I'o'/nt'w. 
1905,  2  K.  B.  'im. 

(m)  Antf,  pp.  2.  (H». 

(h)  Britt.   ItU  b,   10.-.  a.     8" 

anlr_  n,  M>. 

(o)  2  ycriv.  Cop.  litM. 
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tho  Courtsi  of  law  Imvu  uow  decided  tliul  us  to  ihcsi' 
landti,  Hs  well  us  i)ure  copyholds,  the  fni-liold  is  iii  the  Tlw  frifUoU! 
lord,  rtud  not  in  tlie  tenant  {p).  Custoniuiy  freeholds  **  "'  ""'  " 
attbrd  another  instance  of  the  classifying^  action  of  a 
general  low  inii>osed  on  tenures  of  different  orighi  and 
history  (qj.  On  manors  of  ancieni.  demesne,  customary 
tenants,  who  have  not  the  freehold,  appear  tn  I'l'  flu" 
successors  of  former  tenants  in  pure  \  illiuage  ;  a  class 
found  on  the  ancient  demesne  of  tlie  Crown,  as  veil  as 
those  who  hold  by  the  privileged  \illein  tenun  called 
viUanuni,  sociujtum  (r).  I'he  tenures  of  the  North  have  lionlor 
a  history  of  their  own  {sj.  And  the  so-callnl  customary  iwurcs 
freeholders  of  the  Northern  counties  a^ipear  to  h*-  i\w 
successors  of  those  who,  before  the  union  of  England 
and  Scotland,  held  land  by  doing  services  for  tlie  jirti- 
tection  of  the  border  ((),  and  to  whom  long  custom 
had  secured  an  acknowledged  tenant-right  in  their 
holdings  (»).  On  lands  held  by  copy  of  Court  roll, 
though  not  expressly  at  the  will  of  the  lord,  tiie  right 
to  mines  and  timber  belongs  to  the  lord  in  the  same 
manner  as  on  other  copyhold  lands  (j).  Neither  can 
the  tenants  generally  grant  leases  without  the  lord's 
consent  (y).  The  lands  are,  moreover,  said  to  be 
parcel  of  the  manors  of  which  they  are  held,  denoting 
that  in  law  they  belong,  like  other  cojjyholds,  to  th(> 


(p)  SUphenaon  v.  HiU,  3  Burr. 
1273  ;  BwrrtU  v.  Dodd,  3  Bos.  & 
Pul.  378 ;  Doe  d.  Real/  v.  Hunt- 
ington, 4  East,  271;  Doe  d.  Vook 
V.  Danwrs,  7  East,  299  ;  Thomp- 
eon  V.  Uardini/e,  1  C.  B.  94lt. 

(g)  Ante,  pp.  15,  44,  52. 

(r)  Ante,  pp.  01  &  n.  (6),  404  ; 
Bract,  lo.  7,  209  a  ;  Britt.  liv.  3, 
«h.  2.  H  11.  12;  F.  N.  B.  l>, 
14;  Vinogradoflf,  Vill.  in  Enu. 
112—122. 

(*)  See  Maitlaud,  Northum- 
l>rian  Tenurea,  Eng.  Hiat.  Re- 
view, V.  625;  Maitland'.s  C«l- 
IcUhI  Papers,  ii.  IKJ. 

(I)  Sec  NiuhoWn'.s  liunlcr 
Uwo,  xwiii. ;  aJid  App.  No.  :i, 

( «)  Co.  Lop.  a.  3a  ;  Mbori',  088  ; 


Champtiin  v.  Atkinion,  3  Kc)i. 
90  ;  Duke  of  Somerset  v.  France, 
Stra.  654,  057  ;  Doe  d.  Reaij  v. 
Uuntington,  4  East,  288  ;  Prown 
V.  Ravdins,  7  Ea»t  100,  «  R.  R. 
052  ;  Mannin<,'d  Exch.  Practice, 
359,  363,  2nd  ed.  ;  3rd  Rep.  of 
Real  Property  Coraiuiwsioners, 
p.  20  ;  Elton,  Cuntom  and  Tenant 
Right,  32  sq.  and  App.  E. 

(x)  3  Burr.  1277,  arguendo ; 
Doe  d.  Jieai/  v.  Uuntington.  4 
East, 271, 273  ;  Brown  v.  Rawliii-^ 
7  East.  4()!»,  8  R.  R.  052  ;  Dukr 
of  PorlUind  V.  Hill,  L.  R.  2  E.i. 
700. 

iy)  Lhir  V.  Diinicru,  7  East, 
•2'M.  301.  311. 
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lord  of  the  manor,  and  arc  not  morely  held  of  hiin,  liko 
tho  estates  of  the  freeholders  {z).  In  law,  therefore, 
the  estates  of  these  tenants  cannot,  in  respect  of  their 
lords,  be  regarded  as  any  other  than  estates  at  will, 
though  this  is  not  now  actually  expressed.  If  thero 
should  be  any  customary  freeholds  in  which  the  abovi^ 
characteristics,  or  most  of  them,  do  not  exist,  such  may 
with  good  reason  bo  regarded  as  Uie  actual  freehold 
estates  of  tho  tenants.  The  tenants  would  then  possess 
the  rights  of  other  freeholders  in  fee  simple,  subject 
only  to  a  customary  mode  of  alienation.  That  such 
a  state  of  thmgs  may,  and  in  some  cases  does,  exist, 
is  the  opinion  of  some  very  eminent  lawyers  (a).  But 
u  recurrence  to  first  principles  seems  to  show  that  tho 
question,  whether  the  freehold  is  in  the  lord  or  in  tho 
tenant,  i*  to  be  answered,  not  by  an  appeal  to  learned 
dicta  or  conflicting  decisions,  but  by  ascertaining  in 
each  case  whether  the  well-known  rights  of  freeholders, 
such  as  to  cut  timber  and  dig  mines,  aro  \  ested  in  tlu 
lord  or  in  the  tenant. 


Copyholders, 
when  ad- 
mitted, in 
a  umilar 
poHition  tu 
in-cholders 
having  the 
aciain. 


It  appears  then,  that  with  regard  to  tho  lord,  ;i 
copyholder  is  only  a  tenant  at  will.  But  a  copyiioldor, 
who  has  been  admitted  tenant  on  the  Court  rolls  of 
rt  manor,  stands,  with  respect  to  other  copyholders, 
in  a  similar  position  to  a  freeholder  who  has  the  seisin. 
Tho  legal  estate  in  the  copyholds  is  said  to  be  in  such 


(:)  Biirrell  v.  DodJ,  3  Bo8.  & 
Pul.  378.  381  ;  Doe  v.  Danver>., 
7  East.  320.  321. 

(o)  Sir  Edward  Coko,  Co.  Litt. 
riO  b  ;  C<i.  Cop.  sect.  32.  Tractn, 
p.  58  ;  Sir  Matthew  Hale.  Co. 
J-itt.  59  b,  n.  (1) ;  Sir  W.  Wiwk- 
stone,  Considerations  on  the 
Question,  4c.  ;  Sir  John  Leach, 
Bingham  v.  Woodgate,  1  Busk.  & 
My.  32.  Tamlyn,  183.  Tene- 
ments within  the  limita  of  the 
ancient  borough  of  Kirby-in- 
Kcndal,  in  Westmoreland,  appear 
to  be  au  instance  ;  Buther,  app., 


ThomjMon,  resp.,  4  C.  B.  48 ; 
JohnaoH  '.  Clark,  1908, 1  Ch.  303. 
Tho  freehold  is  in  the  tenants, 
and  the  customary  mode  of  con- 
veyance has  always  been  by  tieed 
of  grant,  or  bargain  and  sale  with  - 
out  livery  of  seisin,  lease  for  a 
year,  or  inrolment.  Some  of  the 
judges,  however,  seemed  to  doubt 
the  validity  of  such  a  custom. 
See  also  Perryman't  case,  6  Rep. 
84 ;  Pastingham,  app.,  Pitt;/, 
rcsp.,  17  C.  B.  299;  Oarbnlt  v. 
Trevor,  16  V.  B.  N.  8.  650  ;  Wad- 
wore  V.  Tolttr,  «  Times  L.  K.  58. 
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a  person  in  the  same  manner  as  the  legal  estate  of  free- 
holds belongs  to  the  person  who  is  seised.  The  neces- 
sary changes  which  are  constantly  occurring  of  (ho 
persons  who  from  time  to  time  are  tenants  on  the  rolls, 
form  occasionally  a  source  of  considerable  profit  io 
the  lords.  For  by  the  customs  of  manors,  on  every 
change  of  tenancy,  whether  by  death  or  alienation, 
fines  of  more  or  less  amount  become  payable  to  the  Fines. 
lord.  By  the  customs  of  some  manors  the  fine  payable 
was  anciently  arbitrary ;  but  in  modern  times,  fines 
oven  when  arbitrary  l)y  custom,  are  in  general  re- 
strained to  two  years'  improved  value  of  the  land 
after  deducting  quit-rents  {b).  Occasionally  a  fine  is 
due  on  the  change  of  the  lord ;  l)ui,  in  this  case,  tlie 
change  must  bo  by  the  act  of  (iod  and  not  by  any 
act  of  the  party  (c).  The  tenants  on  the  rolls,  wlion 
once  admitted,  hold  customary  estates  analogous  to  ('„gt,)mary 
the  estates   which  may   be  holden  in  freeholds  (d).  •'«"**t'""'"'"" 

^     '     BOUg  to 

These  estates  of  copyholders  are  only  quasi  freeholds  ;  freehol.l. 
but  as  nearly  as  the  rights  of  the  lord  and  the  custom 
of  each  manor  will  allow,  such  estates  possess  the  same 
incidents  as  the  freehold  estates  of  which  we  liavo 
already  spoken.  Thus  there  may  be  copyhold  estates  Estate  for 
in  fee  simple,  in  tail,  or  for  life  only  ;  and  some  manors 
admit  of  no  other  than  life  estates,  the  lives  being  con- 
tinually renewed  as  they  drop  (c).  And  in  those  manors 
in  whicii  estates  of  inheritance  are  allowed,  a  grant  to 
a  man  simply,  without  expressly  extending  the  benefit 
thereof  to  his  heirs,  will  confer  only  a  customary  estate 
for  his  life(/).  But,  as  the  customs  of  manors  are 
very  various,  in  some  manors  the  words  "  to  him  and 
his,"  or  "  to  him  and  his  assigns,"  or  "  to  him  and  his 


life. 


(6)  1  ScriT.  Ck>p.  384.  A  fine 
arUtiary,  not  bo  restrained,  may 
be  payable  by  custom  where  tho 
admittance  confers  the  right  to 
be  admitted  to  otaer  property  at 
a  nominal  or  very  small  liiit> ; 
A.  a.  V.  Sandover,  1904,  1  K.  H. 


68fl,  097. 

(c)  1  Watk.  Cop.  28-.. 

(d)  Hee  ante,  p.  408. 

(e)  See  anU,  p.  460. 

(/)  Co.  Cop.  H.  49.  Tr.  p.  114. 
See  ante,  pp.  112,  148,  I8<i,  208. 
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soquoln  in  right,"  will  create  a  customary  estate  in  foo 
simple,  although  the  word  hein  may  not  bo  used  {g). 

The  same  free  and  ample  power  of  alienation,  which 
belongs  to  an  estate  in  fee  simple  in  freehold  lands, 
appertains  also  to  the  like  estate  in  copyholds.  The 
liberty  of  alienation  inter  vivos  appears,  as  to  copy- 
holds, to  have  had  little,  if  any,  precedence,  in  point 
of  time,  over  the  liberty  of  alienation  by  will.  Both 
were,  no  doubt,  at  first  secured  merely  by  local  ctistom, 
which  subsequently  ripened  into  a  right  [h). 

An  estate  tail  in  copyholds  stands  upon  a  peculiar 
footing,  and  has  a  history  of  its  own,  which  we  shall 
now  endeavour  to  give  (t).  This  estate,  it  will  be 
romombered,  is  an  estate  given  to  a  man  and  the  heirs 
of  his  body.  With  regard  to  freeholds,  we  have  seen 
that,  in  an  early  period  of  our  history,  a  right  of 
alienation  appears  gradually  to  have  grown  up,  em- 
powering every  freeholder,  to  whose  estate  there  was 
an  expectant  heir,  to  disinherit  such  heir,  by  gift  or 
sale  of  the  lands.  A  man,  to  whom  lands  had  been 
granted  to  hold  to  him  and  the  heirs  of  Ijis  body,  was 
accordingly  enabled  to  alien  the  moment  a  child  or 
expectant  heir  of  his  body  was  born  to  him  ;  and  this 
right  of  alienation  at  last  extended  to  the  possihiUty 
of  reverter  belonging  to  the  lord,  as  well  as  to  the 
expectancy  of  the  heir  (fc) ;  till  at  length  it  was  so  well 
established  as  to  require  an  Act  of  Parliament  for  its 
abolition.  The  Statute  De  donisij)  accordingly  re- 
strained all  alienation  by  tenants  of  lands  which  had 


(g)  1  VVatk,  G)p.  109  ;  see  ante, 
pp.  148,  208.  Note  that  8.  51 
III  the  ConvcyanoinK  Act,  1881 
(44  &  45  Vict.  c.  41),  allowing 
the  words  in  /««  simple  to  be 
used  initead  of  heirs,  applieH 
only  to  limitations  in  deeds. 

(h)  ytt  w.  73—84  ;  Co.  Litt. 
59 ;  1  Scriv.  Cop.  161,  176,  170, 
204,  349 ;  Vinogradoff,  VUI.  in 
Ens.  10<t.  172.  173.  371—378, 


(i)  The  attempt  here  made  to 
explain  the  subject  is  groundcKl 
on  the  authorities  and  reasoning 
of  Mr.  Serj.  Scriven  (1  Scriv.  Cop. 
07  sq.).  Mr.  Watkins  sets  out 
with  right  principles,  but  seemn 
strangely  to  stumble  on  the  wione 
conclusion  (1  Watk.  Cop.  chap. 

4)- 

(i)  AnU,  pp.  92,  93. 

(J)  13  Bdw.  I.  c.  1  ;  ante,  p.  94. 
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boon  granted  to  themselves  and  the  heirs  of  their  bodies  ; 
so  that  the  hinds  miglit  not  fail  to  descend  to  their  issue 
after  their  death,  or  to  n-vert  to  the  donors  or  their 
heirs  if  issue  should  fail.  This  statute  was  passed 
avowedly  to  restrain  that  right  of  alienation,  of  the 
prior  existence  of  which  the  statute  itsi^lf  is  the  best 
proof.  And  this  right,  in  respect  of  fee  simple 
estates,  was  soon  afterwards  acknowledged  and 
confirmed  by  the  Statute  of  Quia  emptores  (m).  But  Tenant-  in 
during  all  this  period,  tenants  in  villenage  were  in  a  J^j,"^"*?*  j 
very  different  state  from  the  freeholders,  who  were  wry  diffei^nt 
the  objects  of  the  above  statutes  (n).  Tenants  in  ?|^*h,IX™ . 
villenage  were  generally  boimd  to  labour  on  their  lord's 
demesne,  as  the  condition  of  remaining  in  the  occupa- 
tion of  their  holdings  ;  and  they  were  often  in  u  state 
of  personal  bondage  (o).  Copyhold  estates,  however 
customary,  were  not  fully  recognised  as  rights,  when 
the  right  of  ahenation  was  established  in  the  case  of 
freeholds  (p).  The  right  of  an  ancestor  to  bind  his 
heir  (g),  with  which  right,  as  we  have  set-n  (»),  tin*  power 
to  alienate  freeholds  commenced,  never  belonged  to 
a  copyholder  (s).  And,  until  the  year  IS^'6,  copyhold 
lands  in  fee  simple  descended  to  the  customary  heir, 
quite  unaffected  by  any  bond  debts  of  his  ancestor  l)y 
which  the  heir  of  his  freehold  estates  might  have  Im-n 
bound  (/).  It  would  be  absurd,  therefore,  to  suppose 
that  the  right  of  alienation  of  copyhold  estates  arose 
in  connection  with  the  right  of  freeholders.  The  two 
classes  were  then  quite  distinct.  The  one  were  poor 
and  neglected,  the  other  |)owerfnl  and  conse(|uently 


(m)  18  Edw.  I.  0.  J. 

(«)  Sec  anU,  pp.  40,  41,  462— 
408.  In  the  preamble  of  the 
Statute  De  donu,  the  tenants  an- 
spoken  of  aa  feoffees,  and  as  abli- 
by  deed  and  feoffment  to  bar 
their  donors,  ahowing  that  free- 
holdem  only  were  intended.  And 
ill  the  statute  of  Quia  emptores 


freemen  are  expressly  mentioned. 

(o)  See  ante,  pp.  462 — IfiS. 

ip)  See  arUe,  p.  4U;i. 

(q)  Ante,  p.  284. 

(r)  AnU,  pp.  68— 7(). 

(»)  Eyltt   V.   iMne  and  Pers, 
Cro.  Eliz.  380. 

(t)  4  Rep.  22  a. 
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protectod  (m).  The  one  was  connidered  to  hold  thoir 
tenements  at  tlie  will  of  their  lords ;  the  other  main- 
tained  a  right  of  alienation  in  spite  of  them.  The  one 
had  no  other  security  than  was  afTorde<l  by  the  foroo 
of  local  custom  ;  Uie  other  could  appeal  to  the  lawn  of 
the  realm. 


Now,  with  regard  to  an  witato  given  to  a  copyholder 
and  the  heirs  of  his  body,  the  lords  of  different  manors 
appear  to  have  acted  differently, — some  of  them  per- 
mitting alienation  on  issue  being  born,  and  others  for- 
bidding it  altogether.    And  from  this  difference  appears 
to  have  arisen  the  division  of  manors,  in  regard  to 
estates  tail,  into  two  classes,  namely,  those  in  which 
there  is  no  custom  to  entail,  and  those  in  which  such  a 
Aa  to  manor*  custom  cxists.    In  manors  in  which  there  is  no  custom 
Z  nTcu«tom  t<*  entail,  a  gift  of  copyholds,  to  a  man  and  the  heirs 
to  entail.        6(  his  body,  will  give  him  an  estate  analogous  to  the 
fee  simple  conditional  which  a  freeholder  would  havo 
acquired  under  such  a  gift  before  the  passing  of  the 
Statute  De  donis  (x).    Before  he  has  issue,  he  will  not 
bo  able  to  alien ;  but  after  issue  are  born  to  him,  ho 
may  alienate  at  his  pleasure  (y).    In  this  case  the  right 
Alienation      of  alienation  appears  to  be  of  a  very  ancient  origin, 

WM  anriently ,  ,  ,i       i-i        ,.,         .   ,,       ,      ,    . 

allowed.  navmg  arisen  from  the  liberahty  of  the  lord  m  per- 
mitting his  tenants  to  stand  on  the  same  footing  in 
this  respect  as  freeholders  then  stood. 


But,  as  to  those  manors  in  which  the  alienation  of 
?t"aM"we(l.    ^^*®  estate  in  question  was  not  allowed,  the  history 


When  aliena- 
tion was 
n< 


(u)  'llie  famouH  proviiiion  uf 
Magna  Chartn,  u.  2U, — "Nullum 
libtr  homo  capiatur  vel  impriao- 
netur  aut  dimieaiatur  de  aliquo 
libero  tenemento  huo,  Ac.,  niHi 
per  legale  judicium  pariuin 
HUorum  vel  per  legem  terrao. 
Nulli  vendemua,  nuHi  negabimu.-<, 
nut  differemus  rectum  vel  ju.s- 
ticiam," — whatever  claaaes  of 
{irrmms  it  may  have  been  subse- 


quently construed  to  include — 
plainly  points  to  a  distinction 
then  existing  between  free  and 
not  free.  Why  else  should  the 
word  librr  have  been  used  at  all  ? 

(x)  Ante,  pp.  91,  92  ;   Doe  d. 
Retard  v.  Simp»on,  4  Now  Casox, 
333,  3  Han.  ft  Gr.  929 ;  Pembfr 
ton  V.  Bamet,  1899,  1  Ch.  644. 

(y)  Doe  d.  Speticer  v.  Clark,  5 
U.  it  A.  458,  24  R.  R.  467. 
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appoars  tioniewhat  different.    The  estttte.   being  in- 

alinmble,  descended,  of  course,  from  father  to  won. 

according  to  the  customary  line  of  descent.    A  perpetual 

entail  was  thus  get  up,  and  a  custom  to  entail  estab-  A  ciutom  to 

lished  in  the  manor.    But  in  process  of  time  the  original  J,°uWi«Zl 

•trictness  of  the  lord  defeated  his  own  end.    For  the 

evils  of  such  an  entail,  which  had  been  felt  as  to  free- 

holds  after  the  passing  of  the  Statuto  De  dmis  {s), 

became  felt  also  as  to  copyholds  (a).    And,  as  the  copy^ 

holder  advanced  in  importance,  different  devices  were 

resorted  to  for  the  purpose  of  eiTecting  a  bar  to  the 

entail ;   and  in  different  manors,  different  means  were 

held  sufficient  for  this  purpose.    In  some,  a  customary  Cu^nwry 

recovery   was   suffered,   in  analogy   to  the   common"^"'"'"' 

recovery,  by  which  an  entail  of  freeholds  had  been  cut 

off  (6).    In  others,  the  same  effect  was  produced  by 

a  preconcerted  forfeiture  of  the  lands  by  the  tenant.  Forfoitun. 

followed  by  a  re-grant  from  the  lord  of  an  estate  in '""'  "^s"'"^ 

fee  simple.    And  in  others,  a  conveyance  by  surrender, 

the  ordinary  means,  became  sufficient  for  the  purpose  ; 

and  the  presumption  was,  that  a  surrender  would  bar 

the  estate  tail  until  a  contrary  custom  was  shown  (c). 

Thus  it  happened  that  in  all  manors,  in  which  there 

existed  a  custom  to  entail,  a  right  grew  up,  empowering 

the  tenant  in  tail,  by  some  means  or  other,  at  once  to 

alienate  the  lands.    He  thus  ultimately  became  placed 

in  a  better  position  than  the  tenant  to  him  and  the 

heirs  of  his  body  in  a  manor  where  alienation  was 

originally  permitted.    For,  such  a  tenant  can  now  only 

alienate  after  he  has  had  issue.    But  a  tenant  in  tail, 

where  the  custom  to  entail  exists,  need  not  wait  for 

any  issue,  but  may  at  once  destroy  the  fetters  by  whioli 

his  estate  has  been  attempted  to  be  bound. 

The  Fines  and  Recoveries  Act,  1833  (d),  contains 


(«)  AhU,  p.  94. 

(a)  1  8oriv.  Cbp.  70. 

(b)  Anir,  p.  96. 

W.U.P. 


(c)  Ooold  V.  White,  Kay,  683. 
{d)  SUt.  3*4  Will  IV.  f.  74, 
anU,  p.  W. 
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proviiiionfi  appltoablo  to  i^nlailii  of  copyhoIdH  oft  well 
OH  of  freoholdf).  Iiwtead  of  the  outnbroiu  inaohiiu<rv 
of  a  cuBtoinnry  rocovery  or  of  a  forfeiture  and  re-grant, 
it  rabfltituteH,  in  every  cafie,  a  simple  conveyance  by 
finrrender  (e),  the  ordinary  means  for  conveying  a 
customary  estate  in  fee  simple.  When  the  estate  tail 
is  in  remainder,  the  necessary  consent  of  the  pro- 
loctor  (/)  may  be  given,  either  by  deed,  to  be  entered 
on  the  Court  rolls  of  the  manor  (g),  or  by  the  con- 
currence of  the  protector  in  the  surrender,  in  which 
case  the  memorandum  or  entry  of  the  surrrader  must 
PX{»rp«Hly  state  that  such  consent  has  been  given  (/*). 


E«Uto  pur 
iiutrr  v%t  in 
ropy  hold*. 


It  will  be  remembered  that,  anciently,  if  A.,  a  free- 
holder for  life,  granted  \m  land  to  B.  simply,  without 
mentioning  his  heirs,  and  B.  died  fir^t,  the  Arat  person 
who  entered  after  the  decease  of  B.  might  lawfully  hobl 
the  lands  during  the  residue  of  the  life  of  A.  (i).  And 
this  general  occupancy  was  aboUshed  by  the  Statute 
of  Frauds.  But  copyhold  lands  were  never  subject  to 
any  such  law  {k).  For  the  seisin  or  feudal  posses.sion 
of  all  such  lands  belongs,  as  we  have  seen  (1).  to  the 
lord  of  the  manor,  subject  to  the  customary  rights  of 
occupation  belonging  to  his  tenants.  In  the  case  of 
copyholds,  therefore,  the  lord  of  the  manor  after  the 
decease  of  B.  would  formerly  have  been  entitled  to 
hold  the  lands  during  the  residue  of  A.'s  life ;  and  the 
Statute  of  Frauds  had  no  application  to  such  a  case  (tn). 
But  by  the  Wills  Act,  1887  (n),  the  testamentary  power 
was  extended  to  copyhold  or  customary  estates  pur  autre 
rie  (o) ;  and  the  same  provision,  as  to  the  application 
of  the  estate  by  the  executors  or  administrators  of  the 


(«)  Sect.  60. 

(I)  Ante.  pp.  472,  473. 

(/)  Sm  ••!<«,  p.  103. 

(M)  1  Scriv.  (op.  03,  108;    1 

(tf)  Sect.  SI. 
(A)  Sect.  62. 

W»tk.  Cop.  302. 

(»)  SUt.  7  Will.  IV.  *  1  Viet. 

(i)  Anit,^.  13S. 

c.  2«. 

(Jk)  Do*  A.  Fmt*.r  v.  SeM,  4  B. 

(o)  Seot.  3. 

k  O.  70(1,  7  l>..w.  &  Ryl.  lOO. 
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grantoo,  um  irt  containod  with  reforenco  to  frooholds  (p), 
was  oxtPnded  also  to  cuHtonwry  and  copyhold  enlatfls  (q). 
Th»>  grant  of  an  CHtato  pur  autre  vie  in  copyholdn  may, 
however,  bo  exten<led,  by  oxproHjt  wordn,  to  the  heirs 
of  the  grantoo  (r).  And  in  this  event  the  heir  will,  in 
case  of  inte«tacy,  be  entitled  to  hohl  (hiring  the  residno 
of  the  life  of  the  cetiui  que  vie,  Bubject  to  tlie  debts  of 
luH  ancestor  the  grantee  (»).  As  we  shall  8ee(0,  all 
legal  e8tat(>8  in  copyholds  remain  unaffected  by  the 
provisiona  of  the  Land  Transior  Act,  1H97,  under  which 
real  estate  now  (levolves  upon  the  personal  representa- 
tives. 


4Rf) 


Until  the  year  1888,  copyhold  lands  were  not  liable  Ali..n«tion 
to  bo  taken  to  Kutisfy  the  tenant's  debts  (m),  .-xcept  in  '"''•'''•*• 
the  event  of  his  bankruptcy,  to  which  traders  only 
were  then  liable  (x).  And  the  Crown  had  no  further 
privilege  than  any  other  creditor  (y).  But  in  1888 
customaryhold  and  copyhold  estates  in  fee  simple  were 
made  aasets  for  the  payment  of  all  the  debts  «,f  the 
deceased  tenant,  as  well  as  his  freeholds  («).  Still 
copyholds  could  not  be  taken  in  execution  of  a  judg- 
ment against  the  tenant  imtil  1888  ;  when  the  Judg- 
ments Act  of  that  year  enabled  the  sheriff  to  deliver 
execution,  under  the  writ  of  elegit,  of  lands  of  copyhold 
or  customary  tenure,  as  well  as  of  freehold  lands  (a). 
By  the  same  Act  jutigments  were  made  a  charge 
on  the  debtor's  lands  of  copyhold  or  customary 
tenure  (b) ;  though  not  as  against  purchasers,  unless  duly 


(p)  AnU,  p.  133. 
(9)  Hect.  6. 

(r)  I  Scriv.  fop.  04  ;   1  Wtttk. 
Cop.  303. 

(»)  8ut.  7  Will.  IV.  «  1  Vi.t. 
c.  2tf,  B.  6. 

(t)  Poll,  p.  4«4. 

..L">??*P-^*:  IVVttfk.Cm. 
140 ;   1  Scriv.  Cop.  60. 
(X)  Ante,  pp.  28,  n.  (c),  28(J. 

.u^^L"*^'  ?'  i  '  Mod-  3«.  "«'* 
4K  ;  R.  V.  R»J^,  VAfkvr, !««,  195 ; 


Manning')!  Exchequer  Practice, 
42,  2nd  ed. 

(J)  8tat.34  4WilI.  IV.c.  104; 
ante.  pp.  286,  427.  Before  thiit 
Act,  copyboldn  were  not  aaaetH 
evwi  for  payment  of  debtii,  in 
which  the  heir  watt  expreM^y 
bound  ;  4  Rep.  22  a. 

(n)  8Ut.  1  ft  2  Vict.  c.  1 10. 
8.11;  ante,  p.  274. 

(h)  Sect.  13. 
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Bankruptcy. 


\ 


Trustee  for 
creditors 
need  not  be 
admitted. 


Estates  tail. 


registered  (c).  But  purchasers  of  copyholds,  without 
notice  of  any  judgment  affecting  them,  were  protected 
by  the  clause  in  a  subsequent  Act  (d),  providing  that,  as 
to  purchasers  without  notice,  no  judgment  shall  bind 
any  lands  otherwise  than  it  would  have  bound  such 
purchasers  under  the  old  law.  And  the  Acts  of  1860, 
1864,  1888,  and  1900,  which  further  reduced  the  hen 
of  judgments,  and  of  which  an  account  has  been  given 
in  the  chapter  on  Creditors'  Eights,  have  all  applied 
to  copyholds  as  well  as  freeholds  (c).  Copyholds  now 
vest  in  the  trustee  for  the  creditors  on  the  bankruptcy 
of  the  tenant  (/ ).  But  where  any  part  of  the  property 
of  the  bankrupt  is  of  copyhold  or  customary  tenure,  or 
is  any  like  property  passing  by  surrender  and  admit- 
tance  or  in  any  similar  manner,  the  trustee  is  not  com- 
pellable to  be  admitted  to  the  property,  but  may 
deal  with  the  same  in  the  same  manner  as  if  it  had 
been  capable  of  being  and  had  been  duly  surrendered 
or  otherwise  conveyed  to  such  uses  as  the  trustee  may 
appoint ;  and  any  appointee  of  the  trustee  shall  be 
admitted  or  otherwise  invested  with  the  property 
accordingly  (g).  Estates  tail  and  for  hfe  in  copyholds 
are  now  liable  to  aUenation  for  the  judgment  debts  or 
on  the  bankruptcy  of  the  tenant  to  the  same  extent  as 
like  estates  in  freeholds  (h).  Copyholds,  however,  are 
not  affected  by  any  habiUty  imposed  on  real  estate  by 
the  Land  Transfer  Act,  1897  (i),  for  the  debts  or  funeral, 
testamentary  or  administration  expenses  of  a  deceased 
owner  ;  as  the  expression  "  real  estate  "  in  Part  I.  of 
that  Act  is  not  to  be  deemed  to  include  land  of  copyhold 
tenure  or  customary  freehold  in  any  case  in  which 


(c)  Ante.m.  274,275. 

(d)  Stat.2&3Vict.c.  11,8.  6, 
now  repealed  by  the  Land  Charges 
Act,  1900  ;  ante,  p.  278. 

(e)  Ante,  pp.  275—278. 

(/)  Stat.  46&47  Vict.  0.  52, 
6s.  20,  168. 

ig)  Stat.  40  &  47  Vict.  c.  C2, 
a.50,gub-s.4.    The  former  enact- 


ments relating  to  this  subject 
were  stats.  12  &  13  Vict.  c.  106, 
s.  209;  24  &  25  Vict.  c.  134,8. 
114;  and  32  &  33  Vict.  c.  71, 
8.  22. 

(ft)  Ante,  pp.  293,  294. 

(0  Stat.  60  &  61  Vict.  c.  65. 
Part  I. ;  ante,  pp.  29,  220,  225— 
228,  287. 
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an  admission  or  any  act  by  the  lord  of  the  manor  is 
necessary  to  perfect  the  title  of  a  purchaser  from  the 
customary  tenant  (A;). 

The  devolution  of  legal  estates  in  copyholds  on  Devolution  of 
death  accordingly  remams  unaffected  by  those  pro- Se^jJ"'*'^  °" 
visions  of  the  last  mentioned  Act,  under  which  freehold 
estates  in  fee  simple  now  vest,  on  the  tenant's  death, 
in  his  executors  or  administrators  (/).    The  descent  Descent  of  an 
of  an  estate  in  fee  simple  in  copyholds  is  governed  by  gf^  Ye'in^*'" 
the  custom  of  descent  which  may  happen  to  prevail  copyholds, 
in  the  manor ;    but  subject  to  any  such  custom,  the 
provisions  contained  in  the  Inheritance  Act,  1833  (w»), 
apply  to  copyhold  as  weU  as  freehold  hereditaments, 
whatever  be  the  customary  course  of  their  descent  (ti). 
As,  in  the  case  of  freeholds  at  common  law,  the  lands 
of  a  person  dying  intestate  descend  at  once  to  his 
heir  (o),  so  the  heir  of  a  copyholder  becomes,  imme- 
diately on  the  decease  of  his  ancestor,  tenant  of  the 
lands,  and  may  exercise  any  act  of  ownership  before 
the  ceremony  of  his  admittance  has  taken  place  (p). 
But  as  between  himself  and  the  lord,  he  is  not  com- 
pletely a  tenant  till  he  has  been  admitted. 

The  tenure  of  an  estate  in  fee  simple  in  copyholds  iVnuru. 
involves,  Uke  the  tenme  of  freeholds,  an  oath  of  fealty  Fealty, 
from  the  tenant  (q),  together  with  suit  to  the  customary  suit  of  Court. 
Court  of  the  manor.    Escheat  to  the  lord  on  failure  Escheat, 
of  heirs  is  also  an  incident  of  copyhold  tenure.    And 
before   the   abohtion   of   forfeiture   for   treason   and 
felony  (r)  the  lord  of  a  copyholder  had  the  advantage 
over  the  lord  of  a  freeholder  in  this  respect,  that. 


{k)  Sect.  1  (4). 
(/)  Ante,  pp.  29,  87,  20it,  220, 
225. 

(»«)  Stat.  3  &  4  Will.  IV.  V.  m;. 

(«)  See  He  Stmrl,  18  Ch.  D. 
105. 
(o)  Ante,  p.  80. 
(p)  1  Scriv.  Cop.  357 ;    llight 


il.  Taylor  v.  Banks,  3  B.  &  MX. 
(i64  ;  Kinij  V.  Turner,  1  My.  &  K. 
45(5 ;  Doe  d.  Perry  v.  Wilson,  5 
A.  &  E.  321. 

(q)  2  Scriv.  Cop.  732  ;  \  ino- 
gradoff,  \'illenage,  lU4. 

(c)  Sec  untc,  p.  05. 
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whilst  freehold  lands  in  feo  shuplo  were  forfeited  to  the 
Crown  by  the  treason  of  the  tenant,  the  copyholds  of  a 
traitor  escheated  to  the  lord  of  the  manor  of  which  thov 
were  held  (s).  Rents  (<)  also  of  small  amount  arc  not 
unfrequent  incidents  of  the  tenure  of  copyhold  estates. 
And  reliefs  (m)  may,  by  special  custom,  bo  payable  by 
the  heir(.c).  The  other  incidents  of  copyhold  temno 
depend  on  the  customs  of  each  particular  manor ;  for 
this  tenure,  as  we  have  seen  (y),  escap(;d  the  destruction 
in  which  the  tenures  of  all  freehold  lands  (except  free 
and  common  socage,  and  frankalmoign)  wvte  involved 
by  the  Act  of  12  Car.  II.  c.  24.  When  a  copyholder 
in  fee  aliens  his  land  to  another  in  tail  or  for  life,  the 
latter  does  not  hold  of  hun,  as  he  would  in  the  case  of 
freeholds  (-),  but  of  the  lord  {a). 


A  curious  incident  to  be  met  with  in  the  tenure  of 
some  copyhold  estates  is  the  right  of  the  lord,  on  the 
death  of  a  tenant,  to  seize  the  tenant's  best  beast,  or 
Hcriots.  other  chattel,  under  the  name  of  a  heriot  (6).  Heriots 
were  EngUsh  institutions  before  the  Norman  Conquest. 
The  heriot,  properly  so-called,  was  a  tribute  of  war- 
horses,  weapons  and  armour,  varying  in  quantity  accord- 
ing to  the  degree,  which  became  due  to  the  kind  on  the 
death  of  an  eorl  or  a  thegn  (c).  Its  origin  is  traced  to 
the  horse  and  arms  with  which  the  German  princeps 
supplied  each  of  his  comiies,  and  which  reverted  to 
him  on  the  death  of  the  comes  (d).    When  the  law  of 


(»)  Lord  CornwaUia  case,  2 
Ventr.38;  1  VVatk.  Cop.  340  ;  1 
Scriv.  Cop.  552. 

(«)  Rents  incident  to  copyhold 
tenure  may  be  redeemed  or  ex- 
tinguished under  the  enactment« 
cited,  ante,  p.  65,  n.  (c). 

(u)  il«<<,pp.47,51,55;  Vino- 
gradoff,  Vill.  in  Eng.  162. 

(x)  1  Scriv.  Cop.  430. 

(y)  Ante,  p.  54. 

(s)  Ante,  pp.  109,  114. 

(a)  Litt.  s.  74 ;   ante,  p.  40lt. 


(h)  1  Scriv.  Cop.  43"  sq. 

(c)  Kemblc,  Saxons  in  Eng- 
land, Vol.  I.  p.  178;  Vol.  II. 
p.  98;  1  Stubbs.  Const.  Hist. 
200,  note  2nd  cd. ;  Maitland, 
Domesday  Book  and  Beyond, 
298.  SeeStubbs,  Select  Charters, 
74,  91. 

(d)  Tacitus,  Oermania,  c.  14  ; 
see  Maine.  Early  Law  and  Cus- 
tom, pp.  3t(i_:MK;  1  Stsil.Kv, 
Const.  Hist.  24,  2iid  ed. 
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fuudul  toiiuro  by  iiiilituiy  HtTvice  h-.'l  grown  up  in 
Eiiglaiul  ttftt'i-  tho  Norman  C'onqui;!,  Ihcso  horiots 
were  genonilly  superseded  by  reliefs  (c),  and  so  becanio 
obsolete.  Tho  heriots,  which  are  now  connected  with 
copyhold  tenure,  have  a  different  origin.  Before  tho 
Norman  Conquest,  it  appears  to  have  been  the  custom 
in  many  places  that  the  freeholder  of  land,  Avho  took  u 
man  to  work  on  his  demesne  us  his  tenant  in  villenage, 
should  furnish  him  with  oxen,  a  cow,  sheep  and  im- 
plements of  husbandry,  as  his  farming  outfit.  These 
remained  the  property  of  the  freeholder,  and  reverted 
to  hha  on  the  tenant's  death  (/);  but  were  usually 
transferred  to  tho  new  tenant  along  with  the  holding. 
As  time  went  on,  it  became  an  estabUshed  custom  that 
the  tenant's  heir  should  succeed  to  liis  deceased  an- 
cestor's holding,  and  that  the  landlord  should  not  take 
into  his  own  hands  all  the  deceased  tenant's  cattle  and 
stock,  but  should  only  take  the  best  beast  or  some  other 
chattel.  The  chattel,  which  the  lord  was  accustomed 
to  take  for  himself  on  the  death  of  his  tenant  in  villenage, 
seems  to  have  acquired  the  name  of  heriot,  by  analogy 
to  the  heriot  properly  so-called  (g).  And  to  the  taking 
of  this  so-called  heriot,  the  lord's  right  in  the  tenant's 
chattels  was  at  last  restricted  (/«)•  In  this  way  tho 
heriot  became  an  incident  of  tenure  in  villenage,  and 
it  remained  an  incident  of  copyhold  tenure  (i).    The 


(e)  1  Stubbs,  Const.  Hist.  §  96, 
p.  261, 2nd  ed. ;  Freeman,  Norm. 
Conq.  Vol.  V.  pp.  379,  867; 
P.  &  M.  Hist.  Eng.  Law.  i. 
293 295. 

(/)  See  Seebohm.  Eng.  Vill. 
Cumni.  132,  138,  alHO  p.  61  ; 
Maitland,  Domesday  Book  and 
Beyond,  37,  38,  327—329. 

(g)  Kemble,  Saxons  in  Enj;- 
land,  Vol.  I.  p.  178;  Vol.  H. 
p.  98  ;  Vinogradoff,  Vill.  in  Eng. 
159—162  ;  P.  &  M.  Hist.  Eng. 
Iaw,  !,  297.  298, 

(h)  Sec  Laws  of  Cnut,  c.  71  ; 
Stubbs,  Select  Charters,  p.   74, 


2nd  ed. ;  Glanv.  vii.  5  ;  Bract, 
fo.  60,  86  a ;  Britt.  lib.  3,  c.  v. 
§  5,  fo.  178  ;  Fleta,  lib.  2,  c.  Ivii. 

(t)  Sometimes  a  heriot  is  due  Heriots  in 
(m  the  death  of  a  freeholding  respect  of 
tenant  of  a  manor,  either  as  heriot  freeholds. 
service,  or  by  virtue  of  an  imme- 
morial ciwtowt.     Heriot  service  is  Heriot 
when  a  heriot  has  been  reserved  service, 
as  an  incident  of  the  tenure  of  an 
estate  in  fee  simple  granted  in 
free  tenure  before  stat.  18  Edw.  I. 
c.  1.    Such  a  reservation  would 
seem  to  point  to  the  grant  of  an 
estate    of    freehold    upon    the 
enfranchisement  of  a  holding  in 


f 
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Joint  tcuancy 
and  in 
common. 
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right  of  tho  lord  is  now  confined  to  such  a  chattel  us 
the  custom  of  tlie  manor,  grown  into  a  law,  will  enablo 
lum  to  take  (k).  The  kind  of  chattel  which  imy  bo 
taken  for  a  heriot  varies  in  different  manors.  And  in 
some  cases  the  heriot  consists  njerely  of  a  money 
payment. 

All  kuids  of  estates  in  copyholds,  as  well  as  in  free- 
holds, may  be  held  in  joint  tenancy  or  in  connnon ; 
and  an  illustration  of  the  unity  of  a  joint  tenancy 
occurs  in  the  fact,  that  the  admittance,  on  the  court 
rolls  of  a  manor,  of  one  joint  tenant,  is  the  admittance 
of  all  his  companions  ;  and  on  the  decease  of  any  of 
them  the  survivors  or  survivor,  as  they  take  no  new 
estate,  require  no  new  admittance  (l).  The  jurisdiction 
of  the  Court  of  Chancery  in  enforcing  partitions  between 
joint  tenants  and  tenants  in  common  did  not  formerly 
extend  to  copyhold  lands  (w).  But  by  the  Copyhold 
Act  of  1841  (n)  this  jurisdiction  was  extended  to  the 
partition  of  copyholds  as  well  as  freeholds. 


men??''"         ^^  *''*'  ^^^^  '*""^*''  "^  *  copyhold  tenement  be  con- 

copyholds.      veyed  by  the  lord  to  the  tenant,  the  copyhold  tenure, 

with  all  its  incidents,   is   for  ever  extinguished  (o). 


Heriot 
custom. 


villenage.  When  a  heriot  is  due 
from  a  freeholder  by  custom 
(called  heriot  custom),  the  fact 
also  seems  to  point  to  a  heriot, 
yielded  by  a  former  tenant  in 
villenage,  which  has  remained 
the  lord's  customary  due  after 
the  enfranchisement  of  the 
holding.  See  ante,  pp.  44,  60, 
463,  and  note  (c) ;  1  Scriv.  Cop. 
437  gq.,  3rd  ed. ;  Williams  on 
«oi8m,  App.  A.  By  the  custom 
of  the  manor  of  South  Tawton, 
otherwise  Itton,  in  the  county 
of  Devon,  heriots  are  still  due 
from  the  freeholders  of  the 
manor;  Datturcll  v.  Prolheroc, 
1«  Q.  1?.  20 ;  and  in  Sussex  and 
some  parts  of  Surrey  heriots  from 


freeholders  are  not  unfrequent. 
See  Lord  Zouche  v.  Dalbiac, 
L.  R.  10  Ex.  172 ;  Harrison  v. 
Powell,  10  Times  L.  R.  271  ;  ante, 
p.  58,  n.  (u). 

{i)  2   Watk.    Cop.    129 ;    see 
We^emv. Bailey,  1897, 1 Q.  B.8C. 

H)  1  Watk.  Cop.  272,  277. 

(m)  Jope  V.  Morshcad,  0  Beav. 
213. 

(n)  Stat.  4  &  5  Vict.  c.  35, 
8.  85,  now  replaced  by  57  &  5K 
Vict.  c.  46,  8.  87. 
_  (o)  1  Watk.  Cop.  362  ;  1  Scriv. 
Cop.  053.  Deeds  of  enfranchise- 
ment of  copyholds  in  Mid«Ucsex 
or  Yorkshire  must  be  duly  re}?i«- 
torcd;  B.y.  Reguitrar for  Middle- 
aex,  21  Q.  B.  D.  055  ;  ante,  p.  212. 
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ment. 


Wlion  a  luunor,  of  which  lands  wore  hold  by  copy,  was 
included  in  a  .settlement,  it  was  usual  to  give  to  any 
tenant  for  life  thereunder,  a  power,  operating  under  the 
Statute  of  Uses  {]>),  to  convey  the  fee  simple  so  as  to 
enfranchix!  any  such  lands  {q).  And  the  Settled  Land 
Act,  1882,  now  empowers  the  tenant  for  life  of  a  manor 
to  sell  and  convey  the  freehold  and  inheritance  of  any 
copyhold  or  customary  land,  parcel  of  the  manor,  either 
with  or  without  the  mines  and  minerals  thereunder, 
so  as  to  effect  an  enfranchisement  (r).  In  such  cases 
the  terms  of  the  enfranchisemtnt  are  of  course  a  matter 
of  agreement  between  the  parties.  But  by  the  Copy-'compulsory 
hold  Act,  1852  (s),  now  replaced  by  the  Copyhold  Act,  ^nfr^nchise- 
1894  (<),  the  enfranchisement  of  copyholds  (u)  was  made 
compulsory  at  the  instance  either  of  the  lord  or  tlu^ 
tenant.  Under  the  present  Act,  the  compensation 
payable  to  the  lord  is  ascertained  by  valuation,  if 
the  parties  cannot  agree  thereon  (x).  And  if  the  en- 
franchisement be  at  the  instance  of  the  lord,  or  Jiu 
compensation  amount  to  more  than  one  year's  improved 
value  of  the  land,  the  compensation  shall,  unless  the 
parties  otherwise  agree  or  the  tenant  desires  to  pay  a 
gross  sum,  be  an  annual  rent-charge  of  four  per  cent, 
of  the  amount  of  the  compensation  to  issue  out  of  the 
enfranchised  land :  otherwise  the  compensation  shall 
be  paid  in  a  gross  sum  before  the  completion  of  the 

(p)  Ante,  pp.  398—402. 

iq)  The  Copyhold  Act,  1841, 
now  replaced  in  thi'^  respect  by 
the  Copyhold  Act,  1894,  Pt.  II., 
afforded  facilities  for  enfran- 
chisement where  the  lord  or 
tenant  was  not  entitled  to  the 
whole  estate  in  the  manor  or 
the  land  ;  stat.  4  &  5  Vict.  c.  35. 
88.  56  gq.  ;  amended  by  «  &  7 
Vict.  c.  23  and  7  &  8  Vict.  c.  .M, 
xH.  4,  5,  and  replaced  by  57  &  58 
Vict.  c.  40,  ss.  14—20. 

(r)  nut.  45  *  4<S  Viet.  c.  oH, 
B».  3,  20  ;  sec  ante,  pp.  12;J — 120. 

(«)  Stat.  15  &  10  Vict.  c.  61, 


amended  by  21  &  22  Vict.  c.  94  ; 
50  &  51  Vict.  c.  73. 

(<)  Stat.  57  &  58  Vict.  c.  4(i. 
(«)  The  provisions  of  the  Acts 
as  to  compulsory  enfranchise- 
ment do  not  extend  to  copyholds 
for  lives  or  years,  where  the 
tenant  has  no  right  of  rrnewal 
{ante,  p.  469),  or  to  manors  in 
which  the  Crown  has  any  estate 
or  interest ;  stat.  57  &  r>H  Vict, 
c.  40,  .s.  96,  replacing  15  &  10 
^■ict.  c.  51,  H.  48. 

(:t)  Stat.  57  &  58  \'ict.  c.  10, 
ss.  5 — 7. 
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Voluntary 
enfranchiac- 
inent  under 
Copyhold 
Act,  1894. 


I.i, 


I'JifittUchiBi'mt'iit  (/y).    rrovision  is  mailo  for  ehurRuij,' 
tho  cnfrauchisod  luiids  with  tlio  cost  of  cnfrancliist'- 
luout  (2).    Compulsory  cnfrHachisemcnt  under  this  Act 
is  effected  hy  au  award  of  the  Bo-   d  of  Agriculture  and 
Msheries  (o) ;  and  it  makes  the  land  to  be  of  freehold 
tenure,  discharged  from  any  estate  or  interest  afflicting 
tho  manor,  irrespectively  of  the  extent  of  tho  lord's 
estate  therein  or  of  tho  vaUdity  of  tho  lord's  title  (b). 
Such  enfranchisement,  howo>er,  does  not  affect  tho 
rights  of  the  parties  in  tho  mines  or  minerals  under 
tiie  laud,  without  their  consent  (c)  ;  it  does  not  deprive 
the  tenant  of  any  commonable  right  <o  which  he  was 
entitled  in  respect  of  the  enfranchised  land  (</) ;   and 
tho  lord  is  to  bo  entitled,  in  case  of  an  escheat,  to  tho 
same  right  as  he  would  have  had  if  tho  land  had  not 
been  enfranchised  (c).     This  Act  also  provides  for  tho 
voluntary  enfranchisement  of  copyhold  lands  to  bo 
effected  with  the  consent  of  the  Board  of  Agriculture 
and  Fisheries  by  such  a  deed  as  would  be  proper  on 
an  enfranchisement  by  a  lord  seised  of  the  manor  in 
^^^{f)>  and  on  such  terms  of  compensation  specified 
in  the  Act  as  may  be  agreed  on  between  the  lord  and 
the  tenant  (g).    Such  vohmtary  enfranchisement  has 
the  same  effect  as  compulsory  enfranchisement  under 
this    Act  (h).    The    Act    further    provides    for    ihe 


iy)  Sect.  8. 

(z)  Sect.  36,  replacing  15  &  16 
Vict.  c.  51,  g.  32 ;  21  ft  22  Vict, 
c.  94,  aa.2l«q.;  50  ft  51  Vict, 
c.  73,  8.  23. 

(a)  Stat.  57  ft  58  Vict.  e.  46, 
8.  10,  replacing  21  ft  22  Vict. 
V.  94,  B.  10  ;  52  ft  53  Vict.  c.  30, 
8.  2  ;  see  anU,  p.  143,  n.  {d). 

(6)  See  stet.  57  ft  58  Vict.  c. 
46,  88.  21,  26  (3.  4),  38,  61  ; 
and  Kerr  v.  Pawaon,  26  Beav. 
394,  decided  on  the  former  Act. 

(e)  Sect.  23,  replacing  16  &  16 
Vict.  c.  61,  8.  48 :  21  ft  22  Vict. 
1-.  94.  .s.  14. 

(d)  Stat.  57  &  08  \kt.  c.  46, 


N.  22,  replacing  15  ft  16  Vict, 
c.  51,  8.  46. 

(e)  Stat.  57  ft  58  Vict.  c.  46. 
8.  21  (1  b),  replacing  60  ft  51 
Vict.  c.  73,  88.  4,  5.  Enfran- 
chisement by  ordinary  convey- 
ance of  the  fee  simple  from  the 
lord  to  the  tenant  causes  the 
tenant  to  hold  the  land  of  the 
lord  of  whom  the  enfranchising 
lord  held  it  before  1  ante,  p.  39  ; 
Elton  on  Copyholds,  289. 

(/)  Ante,  p.  489. 

{g)  Stat.  57  ft  08  Viit.  c.  40, 
SM.  14—18. 

(A)  «cc  atilr,  p.  490,  n.  [h), 
and  the  tha-c  succeeding  notes. 
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i'JI 


(■xliiigiiirthmeiit,  ut  thouisluucoof  eitluTloni  or  tcnuiil,  Kxtiiigumli- 
of  auv  lioriot,  (luit  ri'iit,  fiuo  rent,  or  othur  numorial '"'""'^  v' 

•  ,  iiMniinul 

iiicidciil'   wlmt  soever  ulTectiii}^  iiuy  laiul,   freehold   us  iuciUcni!-. 

well  us  copyhold  (i). 


(i)  StutM.  67  &  58  Viut.  c  40, 
HM.  2,  04,  rrplacing  00  ft  51  Vict, 
c.  7:».  H.  7;  21  &22  Viit.  c.  It4, 
M.  7;  15  &  1«  Vict.  c.  61,  ».  27. 
'I'lie  Copyholil  Art,  1841,  loii- 
taiiivil   proviiiionM,    wliicb   were 


rciK'Hlwl  by  M\d  not  rv-ciiai'titl 
ill  the  Copyhuld  Act,  1804,  for 
the  uummutniion  of  the  lunl'H 
iiiAiiorial  right*  over  lii»  lopy 
hulds. 
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CHAPTER  11. 


('iintomaiy 
Omrt. 


OF  THE   ALIENATION   OP  COPYHOLDS. 

The  modi)  in  which  tlio  alioimliun  of  coi)yhohls  is 
at  present  effected,  so  far  at  least  as  relates  to  trans- 
actions inter  vivos,  still  retains  much  of  the  simplicity, 
as  well  as  the  inconvenience,  of  the  original  method  in 
which  the  ahenation  of  these  lands  was  first  allowed  to 
take  place.  The  copyholder  surrenders  the  land  into 
the  hands  of  his  lord,  who  thereupon  admits  the  alienee. 
For  the  purpose  of  effecting  these  admissions,  and  of 
informing  the  lord  of  the  different  events  happening 
within  his  manor,  as  well  as  for  settling  disputes,  it 
was  formerly  necessary  that  his  Customary  Court,  t.. 
which  all  the  copyholders  were  suitors,  should  from 
tunc  to  time  be  held.  The  copyholders  present  at 
this  Court  were  called  the  hmmge ;  a  word  equally 
used  to  denote  the  body  of  freeholders  present  at  a 
Court  Baron  (a).  In  order  to  form  a  Court,  it  was 
formerly  necessary  that  two  copyholders  at  least 
nowlx^holdenf^"?^  ^"^  present  (i).  But,  in  modern  times,  Ih. 
^tiV!A  "*S  "^  ^°"^*^  ^*^"^g  degenerated  into  little  more 

KTpy"      ^^'^'^  ^"  inconvenient  formality,  it  has  been  provided 
holder.  by  the  Copyhold  Acts,  1841  and  1894,  that  Customary 

Courts  may  be  holden  without  the  presence  of  any  copy- 
holder ;  but  no  proclamation  made  at  any  such  Courts 
shaU  affect  the  right  or  interest  of  any  person  not 
present,  unless  notice  thereof  shall  bo  duly  served  on 
him  V    hin  one  month  (c).    But  whore,  by  tlu>  custi.m 


UulIIU"C. 


('<iuit!s  limy 


top.  7. 
(6)  1  JSiriv.  Cop.  28U. 


('•)  .St;il.  4  A.  .5  \it(.  c.  .-!.-,, 
H.  86,  now  ropluLcd  by  57  &  58 
^'ict.  c.  40,  s.  82. 
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of  any  innnor,  Mh'  lord  is  iiiiflioiisod,  with  tho  consent 
of  the  hoiuftKf,  to  grant  any  ooinin(»n  or  wastf  hinds  of 
tlit>  manor,  the  Court  must  h(t  duly  summonod  and 
holdcn  as  boforo((/).  Xo  Court  can  htwfully  bo  hehl 
out  of  tho  manor  ;  Init  hy  immomoriul  custom,  Courts 
for  several  manors  may  bo  held  together  within  one 
of  them  (e).  In  order  that  th(»  transactions  at  tho 
Customary  Court  may  be  prcsi  rvod,  a  book  is  pro- 
vided, in  which  a  correct  account  of  all  tho  proceedings 
is  entered  by  a  person  duly  authorised.  This  book,  or 
ft  series  of  them,  forms  tlm  court  rolls  of  tho  manor.  Court  roiu. 
The  person  who  makes  the  entries  is  the  steward  ;  and  sttwanl. 
tho  court  rolls  are  kept  by  him,  but  subject  to  the  right 
of  the  tenants  to  inspect  them  (/).  This  officer  also 
usually  presides  at  tho  Court  of  the  manor. 

Before  adverting  to  alienation  by  surrender  and  (jrantM. 
admittance,  it  will  be  proper  to  mention,  that,  whenever 
any  lands,  which  liavo  been  demisable  time  out  of 
mind  by  copy  of  court  roll,  fall  into  the  hands  of  tho 
lord,  he  is  at  hberty  to  grant  them  to  be  held  by  copy 
at  his  will,  accoivHng  to  the  custom  of  the  manor,  under 
the  usual  scr^  '■'«>  (g)  These  grants  may  be  made  by 
the  lord  for  the  tn»  wing,  whatever  be  the  extent  of 
his  interest  (h),  so  01,0  that  it  bo  lawful 
by  a  tenant  for  a  tt'it 
instead  of  granting 
make  any  conveya 
though  it  were  (m 
grant  by  copy  woul* 
steward,  or  his  deputy, 
also  make  grants,  as  \* 
he   is  (k).    It    was    f«>ru 

(d)  Stats.  4  &  5  Vict.  c.  'R,  • 
01  ;  57  &  58  Vict.  o.  46,  ss.  82  d 
83. 

(e)  1  Scriv.  Cop.  6. 
(/)  Ihif).  .WT,  5.H8. 
(g)  I  Watk.  Cop.  X\ ;    1  Scriv. 

Cop.  111. 


for  instance, 

tf  Ufe  or  \   ars.    But  if  the  lord , 

'    iinds    )y  copy,  should  once 

•I    hi  in  at  the  common  law, 

-  for  years,  his  power  to 

I-  .  \  er  be  destroyed  (i).     Thu 

duly  authorised  so  to  do,  may 

as  H>e  lord,  whose  servant 

uoubtful    whether    tho 

H   Rav  '  V.  Strickland, 


1      ■ 

I 


(h)  I' 
'  B. 


v\  .tk.  <  jp.  37.     See  to<i 
'»  .*  ."5'   Vict.  c.  73,  s.  0  ; 
--•*       i-"-,  s.  8!. 
'    2t>. 
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c.rmu  m«.v  sfewftnl  or  liiH  ilopnty  Poiild  mako  ^rnnts  of  ponvliol.Irt 
out  of  the  wimn  oi"  of  tho  muiior(/).  liiil  l.y  tht»  Copyhold 
'"»•>"'  ActH,  1841  and  1m04  (m).  such  Kiuiifs  liiuy  ho  luftd'o  oiif, 

of  tho  iimnor  hy  Iho  lord,  (ho  stoward,  or  «h.'  deputy 

Hh'Wiird. 


MiSn'S  ''^'       ^^'"'"  "  copyhohh-r  is  dosirous  of  (UsposinR  of  J.is 
litnds.  (he  usual  in«»thod  of  alienation  («)  is  hy  surrender 
of  the  lands  into  tho  hands  of  the  lord  (usually  through 
the  medium  of  his  steward),  to  the  use  of  the  alienee 
and  his  heirs,  or  for  any  other  customary  estate 
which  it  may  ho  wished  to  hestow.     This  surrender 
Kenerally  takes  place  hy  the  symboUcal  delivery  of  n 
rod,  hy  the  tenant  to  the  steward.     It  may  he  made 
I"'"urt.        ..ither  in  or  out  of  Court.     If  niade  in  Court,  it  is  (.f 
course  entered  on  the  court  rolls,  together  with  the 
other  proceedings  ;  and  a  copy  of  so  much  of  the  roll 
as  relates  to  such  surrender  is  made  by  the  steward, 
signed  hy  him,  and  stamped  like  a  purchase  deed  ;   it 
IS  then  given  to  the  purchaser  as  a  muniment  of  his 
Out  of  cmt.  t  itlo  (o).    If  the  surrender  should  be  made  out  of  Court, 
a   niemorandum   of  the   transaction,   signed   by   the 
parties  and  the  steward,  is  made  in  writing,  and  dulv 
stamped  as  before  (/>).     In  order  to  give  effect  to  a 
surrender  made  out  of  Court,  it  was  formerly  necessary 
PreMon»mrnt.  (hat  due  mention,  or  presentment,  of  the  transaction, 
should  he  made  by  the  suitors  or  homage  assembled 
at    the  next,  or,    l»y  special  custom,  at  some  other 


(/)  1  VVatk.  Cop.  30. 

(m)  Stat.  4  jc  5  Vict.  o.  3r., 
H.  87,  now  replaee<i  hv  .57  &  58 
Vict.  c.  48,  8.  83. 

(«)  For  a  case  of  copyholds 
paBuinp!  by  cuMtomary  bargain 
luid  sale  with  the  lord's  licence, 
see  Doe  d.  Carlisle  v.  Tmnit,  2 
a.  &  Ad.  685. 

(o)  A  form  of  such  a  copy  of 
court  roll  will  be  found  in  Ap- 
jiendixfO).  ^ 

(/»)  Hy  the  Stamp  Act.   1891. 


the  stamp  duty  on  a  roemoran- 
dum  of  a  surrender  if  made  out 
ot  Court,  or  on  the  copy  of  court 
roll  if  made  in  Court,  is  the 
same  as  on  the  sale  or  mortgage 
of  a  freehold  estate  (see  nojrf. 
Part  IV.  Ch.  II..  and  Part  \'l.) ; 
but  if  not  made  on  a  sale  or 
mortgage,  the  duty  is  10».,  stat. 
54  &  .55  Vict.  c.  39,  1st  Bchedule. 
tit.  Copyhold  and  CuBtomar\- 
Estates,  lepluciiijj  utat.  33  &  34 
Nift.  c.  97,  to  the  snme  effect. 
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wiltsoqncnt  Conrl  (q).    Atul  in  (his  inunncr  an  cnlry «.. 
«li<>  surnntlif  upiMiirHl  on  tin*  couil  rolls.  t|i«<  Ht«>wur«| 
t'nff'ring  i\w  pivs.ufiiH.nl  us  ymt  ut  tho  lniHines*   of 
the  Court.    Hn<  l.y  Uu'  Copyhol.!  Act,  1804  (replacinR  „ow  „„„.^... 
tho  Act  of  1H4I),  ovpry  siirrondor.  which  the  lord  is '*'">• 
comppllnblo  to  accept  or  nccfpts,  Bhall  bo  ontorod  on 
the  court  rolls  ;  and  an  entry  ho  niado  shall  bo  as  valid 
as  an  entry  made  in  pursuance  of  a  presentment  by 
tho  homage  (r).    So  that  in  this  case,  tk  ceremony 
of  presentment  is  now  dispensed  with.     When  the  sur- 
render has  b«'en  made,  the  surrenderor  still  continues 
tenant  tit  the  lord,  until  the  admittance  of  the  surren- 
deree.    The   surrendere.*   ac(|uires    by    the   surrender  N«tuw  of 
merely  an  inchoate  right,  to  be  perfected  by  admit- "P"*"''''^"' 
tunce  (.s).     This  right  was  form.Mly  inalienai)le  at  law,  Smitunll. 
even  by  will,  until  rendered  devisable  by  the  Wills 
Act,  1K37(/);    but,  bke  a  possibility  in  the  case  of 
freeholds,  it  might  always  be  release.!,  by  deed,  to  the 
tenant  of  the  lands  (u). 


A  surrender  of  copyholds  might  always  bo  nuide  by 
n  man  to  the  use  of  his  wife,  for  such  a  surrender  is 
not  a  din-ct  conveyance,  but  operates  only  through 
(he  instrumentality  of  the  lord  (r).  And  a  valid  sur- 
render might  at  any  time  be  made  of  the  lands  of  a 
married  woman,  by  her  husband  and  herself;  she 
being  on  such  surrender  separately  examined,  as  to 
her  free  consent,  by  the  steward  or  his  deputy  (x). 
Since  the  Vendor  and  rurchaser  Act,  1874  (y),  where 
any  copyhold  hereditament   is  vested  in  a  married 

iq)  1  Watk.  Cop.  79 ;  1  .S<riv. 
fOp.  277. 

(r)  SUt.  57  &  58  Virt.  c.  46, 
s.  86,  replacing  4  &  5  Vict.  c.  35, 
s.  8ft. 

(«)  Doe  d.  Tofield  v.  Tofield,  1 1 
Ea«t,  246,  10  R.  R.  496  ;  Bex  v. 
Dame  Jane  St.  John  Mildmay, 
5  B.  &  Ad.  264  :  Doe  A.  Windff 
V.  Uiwex,  7  A.  &  K.  195  ;  llopkin. 
son  V.  Chamherlaiii.  J908,  I  Ch. 


(':  7  Will.  IV.  *  1  Vict.  c.  26. 

(m)  KUe  and  Queinton'ii  cane, 
4  Rep.  26  ft  ;  to.  Litt.  60  a. 

(")  Co.  Cop.  8.  35;  Tract*., 
p.  70. 

ix)  1  Watk.  C,,p.  63. 

(V)  Stat.  37  *  m  Vict.  p.  7S. 
s.  0,  now  replaced  by  56  &  57 
Vict.  c.  5.%  8.  16. 


Surrender  to 
the  iiw  of  a 
wife. 


Surrender 
of  landa  of 
the  wife. 


Married 
woman  bare 
truotw. 
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woman,  as  a  bare  trustee  (z),  she  may  surrender  the 

saiuo  as  if  sho  were  a  feme  sole.    And  under  the 

('opyholds,     Married  Women's  Property  Act,  1882  (o),  a  married 

which  are  ,.  »  ,    , 

wife's  sepa-    woman  may  dispose  of  copyholds,  which  belong  to  her 
rate  property,  j^g  jj^^  separate  property  by  virtue  of  that  Act,  in  the 
same  manner  as  if  sho  were  nfenie  sole. 


Admittance, 


Admittanre 
may  now  be 
had  out  of 
the  manor. 


Ahenation 
hv  *ili. 


When  the  surrender  has  been  made  the  surrenderee 
has,  at  any  time,  a  right  to  procure  admittance  to  the 
lands  surrendered  to  his  use  ;  and,  on  such  admittance, 
he  becomes  at  once  tenant  to  the  lord,  and  is  bound  to 
pay  him  the  customary  fine  [b).  This  admittance  is 
usually  taken  immediately  (c) :  but,  if  obtained  at  any 
future  time,  it  will  relate  back  to  the  surrender;  so 
that,  if  the  surrenderor  should,  subsequently  to  the 
surrender,  have  surrendered  to  any  other  person,  tlie 
admittance  of  the  former  surrenderee,  even  though  it 
should  be  subsequent  to  the  admittance  of  the  latter, 
will  completely  displace  his  estate  (d).  Formerly  a 
steward  was  unable  to  admit  tenants  out  of  a  manor  (e)  ; 
but  by  the  Copyhold  Act,  1894  (replacing  the  Act  of 
1841),  a  valid  admittance  may  be  made,  either  by  the 
lord,  his  steward,  or  deputy,  out  of  the  manor,  without 
holding  a  Court,  and  without  any  presentment  of  the 
surrender,  in  pursuance  of  which  admission  may  have 
been  granted  (/).  Admittance  may  also  be  impHed 
from  the  lord's  accepting  quit  rents  from  a  perstm 
paying  them  as  heir  of  or  surrenderee  from  a  former 
copyhold  tenant  (g). 

The  alienation  of  copyholds  by  will  was  formerly 
effected  in  a  similar  manner  to  alienation  inter  vivos. 


{z)  See  ante,  p.  326,  n.  (r). 

(a)  Stat.  45  &  46  Vict.  c.  75, 
ss.  1  (8ub-s.  1),  2,  5;  see  avte, 
pp.  322—326. 

(b)  See  Be  Thames  Tunnel,  dc, 
Act,  1908,  1  Ch.  493,  499. 

(c)  See  Appendix  (D). 
(rf)  1  Watk.  Cop.  103. 

(t)  Doe  d.  Ltach  v.  Whital-er, 


6  B.  &  Ad.  409,  435;  Doe  d. 
Gvtteridge  v.  Sowerhy,  7  C.  JJ. 
N.  S.  599. 

(/)  Stat.  57  &  58  Vict.  c.  46, 
8.  84,  replacing  4  &  5  Vict.  c.  35, 
HS.  88,  90. 

(g)  EcclesiaMkal  Commra.  v. 
Parr,  1894.  2  Q.  B.  420. 
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It  was  necessary  that  the  tenant  who  wished  to  tleviso 
his  estate  should  first  make  a  surrender  of  it  to  the  use 
of  his  will.    His  will  the:,  formed  part  of  the  surrender, 
and  no  particular  form  of  execution  or  attestation  was 
necessary.     The  devisee,  on  the  decease  of  his  testator, 
was,  until  admittance,  in  the  same  position  as  a  sur- 
icnderee  (;»).    By  a  statute  of  Geo.  III.  (,).  a  devise  of 
copyholds,  without  any  surrender  to  the  use  of  the 
^viU  was  rendered  as  valid  as  if  a  surrender  had  been 
inadeO).     Tho    Wills  Act,  1837,   requires    Cat  wills 
of  copyhold  lands  shall  bo  executed  and  attested  in 
tho  same  manner  as  wills  of  freeholds  (/.).    But  a  sur- 
render to  the  use  of  (he  ^vill  is  still  unnecessary  ;  and 
a  surrenderee,  or  devisee,  who  has  not  been  admitted, 
IS  now  empowered  to  d(.viso  his  interest  (/).    I'ormerly 
the  devisee  under  a  will  was  accustomed,  at  the  next' 
Customary  Court  held  after  the  decease  of  his  testatr.r, 
o  bring  the  will  into  Court  :   and  a  presentment  was  Pn....u.u.ont 

then  made  of  the  decease  of  (ho  l.-stator,  and  of  so"'^''"' 
much  of  his  will  as  related  (o  (h.,  de\ise.     Af(er  this 
presentment  (ho  devisee  was  admitted,  aecor-ling  to 
ho  tenor  of  the  will.     But  shice  (ho  Copyhold  Act  of  n...  .....ec.- 

Ib41,  the  mere  dohvery  to  the  lord,  or  his  steward,  or"*"''^- 
deputy  steward,  of  a  copy  of  tho  will,  has  been  sufficient 
to  autliorise  its  entry  on  (he  court  rolls  without  tho 
necessity  of  any  presenlment  ;    and  (ho  devis.,,  ,uav 
be  admitted  at  once  (w). 

iSometimes,  on  the  decease  of  a  tenant,  no  person  If  no  .ktm... 
comes  in  to  be  admitted  as  his  heir  or  devisee     In  this  '^^'*'™  *"''«'^- 
case  the  lord,  after  making  due  proclamation  at  three  Si  mlj*^ 
consecutive  C-ourts  of  the  manor  for  any  person  having  ^i^^. 

(.;)  55  Geo.  III.  c.  192,  12th  ?/)  Se't  3. 

(m)  Stat.  4  &  r,  \icf.  c.  35, 
f;.s.  88.  89.  00,  now  replaced  by 
07  &  5S  \  i,t.  c.  iK,  ...'si,  S5. 


July,  1815 

O)  Doe  d.  Nclhercolc  v.  llarllc, 
5  B.  &  A.  192. 

(i)  «lat.  7  Will,  n .  &  1  \  id. 


W.R.l'. 


•&. 


498 


OF   COl'YHOLUH. 


II 


right  to  the  promises  to  ckiui  the  suiuu  and  bo  ivdiuitlfd 

thereto,  is  entitled  to  seize  the  lauds  hito  his  own  hunds 

quousque,  as  it  is  called,  that  is,  until  soiuo  person 

claims  admittance  («) ;   and  by  the  special  custom  of 

some  manors,  he  is  entitled  to  seize  the  lands  absolutely. 

r,t>vi»ioii  ill    But  as  this  right  of  the  lord  might  be  very  prejudicial 

infMt«,"Lar.  **>  infants,  married  women,  and  Imiatics  entitleil  (o 

ricd  woiueu,   admittance  to  any  copyhold  lands,  in  consequence  of 

luuatica.        ^j^^.^  iuabihty  to  appear,  special  provision  has  been 

made  by  Act  of  TarUament  for  the  vicarious  admission 

of  such  persons,  securing  to  the  lord  his  proper  fine, 

and  prohibiting  any  absolute  forfeiture  of  the  lands 

for   the   neglect   or  refusal   of   any   nifant,   married 

woman,  or  lunatic  so  fomul  by  inquisition  to  come 

in  and  be  admitted,  or  to  pay  the  line  imposed  on 

admittance  (o). 

8(»tuto  of  Although  mention  has  been  made  of  surrenders  h 

Usca  docs  uoi //,t.  ygc  of  the  Surrenderee,  it  nmst  not  therefore  be 
copvhokU.  supposed  that  the  statute  of  Uses  0^)  has  any  appli- 
cation to  copyhold  lands.  This  statute  relates  ex- 
clusively to  freeholds.  The  seisin  or  feudal  possession 
of  all  copyhold  land  ever  remains,  as  wo  have  seen  (q), 
vested  in  the  lord  of  the  manor.  Notwithstanding 
that  custom  has  gi\eu  to  the  copyholder  the  enjoy- 
ment of  the  lands,  they  still  remahi,  hi  contemplation 
of  law,  the  lord's  freehold.  The  copyholder  cannot, 
therefore,  simply  by  means  of  a  surrender  to  his  use 
from  a  former  copyholder,  be  deemed,  in  the  words  of 
the  Statute  of  Uses,  m  lawful  seisin  for  such  estate  as 
he  has  in  the  use ;  for  the  estate  of  the  surrenderor 
is  customary  only,  and  the  estate  of  the  surrenderee 

Doe  d.  Twining  v.  MuscM,  \- 
M.  &  W.  832,  842;  Dimes  v. 
Grand  Junction  Canal  Company, 
y  Q.  B.  409,  010. 

(p)  Stat.  27  Htn.  ^'lll.  c.  10  ; 
ante,  p.  1"5. 

(<i)  Anti,  i>.  473. 


(n)  1  Watk.  Cop.  234  ;  1  Scriv. 
Cop.  355  ;  Doe  d.  Bover  v.  True- 
man,  1  B.  &  Ad.  730.  See  Ecck- 
aiaslical  Commrs.  v.  Parr,  1894, 
2  Q.  B.  420. 

(o)  Stats.  11  Geo.  IV.  4  1 
Will.  IV.  c.  65,  bs.  3—9;  53 
Vict.  c.  5,  88.  116,  125,  120.    Sec 
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caimot,  couso.iueatly,  be  giouter.    Custom,  howovur, 
h-M  now  ifiidored  tho  titio  of  Ihu  copyholder  quito 
mdependeut  of  that  of  his  lord.     When  a  surrender 
of  copyholds  is  made  into  tho  hands  of  tho  lord  to 
tlie  use  of  any  person,  the  lord  is  now  merely  an  instru- 
ment for  carrying  the  intended  alienation  into  effect  ; 
and  the  title  of  the  lord,  so  that  ho  be  lord  de  facto,  is 
quito  numaterial  to  the  validity  either  of  the  surrender 
or  of  the  subsequent  admittance  of  tho  surrenderee  (r). 
But  if  a  surrender  should  be  made  for  one  person  to 
the  use  of  another  upon  trust  for  a  third,  the  High 
Court  of  Justice  would  exercise  the  sam**  jurisdiction 
over  the  surrenderee,  in  compelhng  him  to  perform 
the  trust,  as  it  would  in  the  case  of  freeholds  vested  in 
a  trustee.    And  when  copyhold  lands  form  the  subject 
of  settlement,  the  usual  plan  is  to  surrender  them  to  the 
use  of  trustees,  as  joint  tenants  of  a  customary  estate 
m  fee  simple,  upon  such  trusts  as  wiU  effect,  in  equity, 
the  settlement  intended.     Tho  trustees  thus  beconle 
tho  legal  copyhold  tenants  of  the  lord,  and  account 
for  the  rents  and  profits  to  tho  persons  beneficially 
entitled.     Tho  equitable  estates  wliich  are  thus  created 
are  of  a  similar  nature  to  the  equitable  estates  in  free- 
holds, of  which  wo  ha\  e  already  spoken  (s) ;    and  a 
trust  for  the  separate  use  of  a  married  woman  might 
be  created  as  well  out  of  copyhold  as  out  of  freehold 
lauds  (/).    And  implied,  as  well  as  express  trusts  of 
copyholds  are  equally  enforceable  in  equity  as  in  the 
case  of  freeholds  (u).    An  equitable  estate  titil  in  copy- 
holds  may  be  barred  by  deed,  in  the  same  manner  in 
every  respect  as  if  tho  lands  had  been  of  freehold 
tenure  (r).    But  the  deed,  instead  of  being  inroUed  in 
the  Court  of  Chancery  or  the  Supreme  Court  (x),  must 
be  entered  on  the  court  rolls  of  the  manor  (y).    And 


TruaU. 


iScttkuiuiitj. 


ght  .Sciwwtc  use. 


Iiiipliid 
trusts  of 
copyhold-. 
EquiUlili- 
cstatc  tail 
may  bo  barred 
by  deed. 


(n  I  Walk.  top.  74. 
(«)  Ante,  p.  182  sq. 
{()  Sfoantt.p.  31ti. 
(")  Anle,  p.  184. 


(t )  See  ante,  p.  190, 
(X)  Stat.  3  4  4  Will.  IV.  c.  74, 
.  54.     Sec  inile,  p.  100. 
in)  Sect.    53.      It    has    been 
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if  tlit'it!  bo  a  pi'oloftor,  mid  ho  consent  to  the  disposilktn 
bv  a  distinct  dood,  such  dt'cd  must  bo  oxecutod  by  him 
oithor  on,  or  any  linio  boforo,  the  day  on  which  tho 
(U'od  baninj?  Iho  ontuil  is  executed ;  and  tho  deed 
of  consent  must  also  be  entered  on  tho  court 
l>3volutioii  of  rolls  {:).  V\nm  tho  death  of  a  sole  t  rustee  of  copyholds, 
oi'/dcath"  being  tho  tenant  on  tho  court  rolls,  his  estate,  if  of 
of  truiiu-v.  inheritance,  does  not  devolve  upon  his  personal  repre- 
sentatives, according  to  the  law  now  governing  tho 
devolution  of  a  similar  interest  in  freeholds,  but  will 
pass  to  his  heir  or  devisee  (a).  But  under  tho  Land 
of  f,6Y,(.  71U  Transfer  Act,  1897  (b),  the  estate  of  a  cestui  que  trust 
of  copyholds  entitled  in  fee  devolves  on  his  death  to 
his  personal  representatives  in  trust,  subject  to  his 
debts,  for  his  hoir  or  devisee,  in  the  same  manner  as  a 
like  equitable  estate  in  freeholds  (f).  Equitable  estati'S 
of  inheritance  in  copyhold  lands  descend  beneficially, 
on  tho  tenant's  death  and  intestacy,  to  his  customary 
hoir  according  to  the  custom  prevailing  in  tho  manor 
of  which  tho  lands  are  held ;  unless  the  custoju  bo 
specially  confined  to  the  tenant  on  the  court  rolls  ((/). 


As  the  owner  of  an  equitable  estate  has,  from  tho 


EquiUbk' 

iwsurrcn-'""  Hiiturc  of  his  estate,  no  legal  rights  to  the  lands,  he 

dcrcd.  is  not  himself  a  copyholder.    Ho  is  not  a  tenant  to 


ilrtidcd, contrary  to  the  prevalent 
impression,  that  the  entry  must 
1h!  made  within  six  calendar 
months ;  Honyicood  v.  Forsler, 
30  Beav.  1  ;  Gibbons  v.  Siiapr,  32 
Jieiiv.  130,  1  De  O.  J.  &  S.  021  ; 
Green  v.  Puterson,  32  Ch.  D.  95. 

(I)  Stat.  3  &  4  Will.  IV.  c.  74, 
s.  53. 

(a)  SteU.  57  &  58  Vict.  c.  46, 
s.  88  ;  50  &  51  Vict.  c.  73,  8.  45, 
repealing  44  &  45  Vict.  c.  41, 
s.  30,  as  to  copyholds  ;  see  atUe, 
p.  193;  Re  Mills'  Triints,  37 
i      D.  312,  to  (.h.  D.  14. 

,6)  Stat.  tiO  &  tJl  Vict.  c.  (55, 

[c)  lie  ^omcniUc  <t-  Turners 


Vonlracf,  1903,  2  t1>.  583 ;    sec 
ante,  pp.  192,  220-  -227,  48^1. 

(rf)  Trash  V.  Wood,  4  My.  &  (  r. 
324  ;  Re  Hudson,  1908, 1  (.h.  (i55  ; 
sec  ante,  pp.  408,  485.  But  in 
the  case  of  an  executory  trust  of 
copyholds  for  the  heir  of  some 
particular  person  as  a  purchaser, 
the  heir  at  common  law  will  be 
entitled ;  Roberts  v.  Dixwell,  1 
Atk.  607,  610  ;  Re  Hudson,  1908, 
1  (3i.  660—662,  665.  The  same 
rule  applies  to  freehold  landi^, 
subject  to  the  custom  of  gavel- 
kind or  borough  English  ;  sec 
i'oMcy  V.  Polley,  31  Beav.  303  ; 
Garland  \.  Bcvcrla/,  9  Ch.  1>. 
213  ;  anlc,  pp.  58—60,  180. 
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tho  lord  :    tliis  posilion  is  TiIUmI  by  liis  tmstoo.     Tho 
tru.-,te(',  tljercfoif,  is  adniittHl  and  may  sunvtidcr ; 
but  thn  cestui  que  trust  cannot  adopt  theso  means  of 
disposing  of  his  cquifablc  interest  (e).     To  this  general 
rule,   however,   tliere  have   been  admitted,   for  con- 
venience' sake,  two  exceptions.     The  first  is  that  of  a 
tenant  in  tail  whose  estate  is  merely  equitable  :  by  the 
Fines  andKecoveries  Act,  lrt:i«  (/),  t  "hi^  tenant  of  a  juen-ly 
(Hiuitable  estate  tail  is  emi)Owere(l  to  bar  the  entail, 
either  by  deed  in  the  maimer  al)ovo  described,  or  by 
surrender  in  the  same  manner  as  if  his  estate  were 
l%'*il  iff)-    The   second   exception   relates   to  married 
women,  it  being  provided  by  the  same  Act  (/()  that 
whenever  a  husband  and  wife  shall  s\irrender  any 
copyhold  lands  in  which  she  alone,  or  she  and  her 
husband  in  her  right,  may  have  any  equitable  estate 
or  interest,  the  wife  shall  be  separately  examined  in 
tho  same  manner  as  she  wcjuld  have  been,  had  her 
estate  or  interest   been  at  law  instead  of  in  equity 
merely  (?)  ;     and    every   such   surrender,    when   sucii 
examination  shall  be  taken,  shall  be  binding  on  the 
manied  woman  and  all  persons  claiming  under  her ; 
and  all  surrenders  previously  luade  of  lands  similarly 
circumstanced,  where  the  wife  shall  have  been  sepa- 
rately examined  by  the  person  taking  the  surrender, 
are  thereby  declared  to  be  good  and  valid.    But  these 
methods  of  conveyance,  though  tolerated  by  tho  law, 
are  not  in  accordance  with  principle  ;  for  an  equitable 
estate  is,  strictly  speaking,  an  estate  in  the  contempla- 
tion of  equity  only,  and  has  no  existence  anywhere  else. 
As,  therefore,  an  equitable  estate  tail  in  copyholds 
may  properly  be  barred  by  a  deed  entered  on  the  court 
rolls  of  the  manor,  so  an  equitable  estate  or  interest  in 

(e)  1  Scriv.  Cop.  262.    No  fine  s.  50. 
can  be  exacted  by  the  lord  in  (g)  See  ante,  p.  481. 

respect  of  any  devolution  of  the  (A)  Stat.  3  cS:  4  Will.  1\'.  c.  74, 

equitable  estate  ;   H(t!l  v.  Brom-  s.  !tO. 
let/,  35  Ch.  D.  642.  (i)  Seo  aiile,  p.  4!I5. 

(/)  Stat.3&4Will.IV.c.74, 


E.xceptioiis. 


Tenant  of 
equitable 
cntate  tail 
laay  bar 
ciitail  by 
surrender. 


Husband  and 
wife  niay 
surrender 
wife's  equit- 
able estate. 


r.0'2 


op  c'orYnoi.pH. 


Urmaiinlors. 


('oiithifiti-nt 
ii'niiiiiiili  r-<. 


copyliolils  hflunpins  lo  a  mnnit'il  wonmn  was  innro 
liroju'ily  ponvryod  l»y  n  dt^ed.  cxfOiittMl  wilh  her 
Imshand's  conciirronot',  ami  tu'Uuowleihjed  liy  lifr  in 
till'  same  iiuuiiuT  as  if  Mi«  lands  woni  fivohold  (A). 
And  (litt  Finos  and  Hi'covorios  Aof,  l>y  wliicli  Miis 
modi'  of  convt'yanpo  is  anthorisod,  doos  not  roqnirc 
llial  sueli  a  deed  should  l»i'  cntcied  on  tlio  ooint  rolls. 
If  a  married  woman's  t>quitalilo  os(ato  in  popyliolds 
ht'Ionfj  lo  lior  for  lior  soparato  uso,  or  as  her  soparalo 
])rop('r(y  under  <he  Mani<'d  Women's  I'roperty  Act, 
lHS'2.  siio  may  dispose  Ihoro  f  in  tlie  same  manner  as 
if  she  were  nfrme  xolc  (/). 

Copyljold  estates  admit  of  remainders  analof^ous  to 
those  which  may  be  created  in  estates  of  freehoUl  (m). 
And  when  a  surrender  or  devise  is  jna«h>  to  tho  use 
of  any  jierson  for  Hfe,  with  n»mainders  over,  tho 
admission  of  tlio  tenant  for  Hfe  is  the  admission  of 
all  persons  having  estates  in  remainder,  unless  there 
1)0  in  the  manor  a  special  custom  to  the  contrary  (h). 
A  vested  estate  in  remainder  is  capahle  of  alienation 
by  tho  usual  mode  of  surrender  and  admittance  (o). 
Contingent  remainders  of  copyholds  have  always  had 
this  advantage,  that  they  have  never  been  liable  to 
destruction  by  the  sudden  determination  of  the  par- 
ticular estate  on  which  they  depend.  The  freehold, 
vested  in  tho  lord,  is  said  to  be  the  means  of  pre- 
serving such  remainders  until  the  time  when  the  par- 
ticular estate  would  regularly  have  expired  (p).  In 
this  respect  they  resemble  contingent  remainders  of 
equitable  or  trust  estates  of  freeholds,  as  to  which  we 


(fc)  Stet.  3  &  4  Will.  IV.  p.  74, 
.s.  77  ;  see  CaHtr  v.  Carter,  ISiKi, 
1  (Ti.  02  ;  ante,  p.  315. 

(/)  Sep  ante,  pp.  318—327. 

(m)  See  anie,  pp.  347;  3(>1. 

(«)  1  Watk.  Cop.  270;  Doe  i\. 
Winder  v.  Lau-e/t.  7  A.  &  E.  Wrt ; 
.S'/«i7/(  V.  (Ilantcofk,  4  C.  B.  N.  S. 
:t.'-.7;    RiindfieU  v.   Kandfiejd,  1 


Dr.  4  S.  310.  Sop,  howpver.  .is 
to  the  revewioiipr.  Beg.  v.  l^uty 
oj  the  Manor  oj  IhillhigJiani.  S 
A.  &  E.  858. 

(o)  1  Wat  k.  Cop.  50;  1  Scriv. 
Cop.  108. 

(p)  Fe.iniP  C.R.aift;  IWalk. 
Cop.  IfK! ;  I  iSpriv.  Cop.  477  ; 
Pkker»gm  v.  Orey,  3()  Beav.  352. 
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liavo  sffn  (hiif.  Mio  luf^'ul  SPi'sin,  vostod  in  the  Iriistoos, 
preaotvca  tho  jouniindfrs  from  dtsfniclion  {q).  Hut  if 
lln(  eonfingt'Ht  rfinaindcv  bo  not,  voady  to  comn  into 
))OHSPSsion  tho  momont  tho  pnilicnlai  (stato  would 
nafin-ally  and  rofjnlaily  havo  oxpirod.  aueh  conting»'nt 
roiiiaindfi-  will  fail  allogother  (r) ;  un)(^sr<  it  should  havo 
befn  crcalod  after  the  Contingent  Remainders  Act, 
1877  (.sj,  and  would  havo  been  valid,  if  created  as  an 
executory  limitation  ;  in  which  case  it  will  be  preserved 
by  thf  Aft,  which  extends  to  heieditaments  of  any 
tenure.  In  other  respects  the  creation  of  contingent 
remain<ler.s  of  legal  and  equitable  estates  in  copyholds 
appears  to  be  governed  by  the  same  rules  as  are  appli- 
cable to  similar  int wrests  in  freeholds  (<). 

Executory  devises  of  copyludds,  similar  in  all  Executory 
lospects  to  executory  devises  of  freeholds,  have  long"'^"*"' 
hem  permitted  («).  And  directions  to  executors  to 
sell  the  copyhold  lands  of  their  testator  (which  direc- 
tions, we  have  seen  ((;),  give  rise  to  executory  interests) 
are  still  in  common  use ;  for,  when  such  a  direction  is 
given,  the  executors,  taking  only  a  power  and  no  estate, 
have  no  occasion  to  be  admitted  ;  and  if  they  can  sell 
before  the  lord  has  had  1  ime  to  hold  his  three  Customary 
Courts  for  making  proclamation  in  order  to  seize  tho 
land  quoiisqup  (x),  the  purchaser  from  them  will  alone 
rt^quiro  admittance  by  virtue  of  his  executory  estate 
which  arose  on  the  sale.  By  this  means  tho  expense 
of  only  one  admittance  is  incurred  ;  whereas,  had  the 
lands  been  devised  to  the  executors  in  trust  to  sell, 
they  must  first  havo  been  admitted  under  tho  will, 
and   then  have  surrendered   to  the  purchaser,   who 


{(l)  Ante,  p.  380. 

(r)  dill).  Tt'ii.  2t)0 ;  rdirno 
v.  R.  320. 

(«)  Stilt.  40  &  41  \i.t.  0.  33: 
SOI'  nnlf,  pp.  3t>!»,  417. 

(/)  .1h/.,  pp.  417     I    1. 


(h)  1  Walk.  Cop.  210. 

(v)  Anie,  p.  404.  The  stat.  21 
Hen.  VIH.  <■.  4  applies  to  copy- 
holds ;  Peppercorn  v.  Waymuii, 
it  l»e  li.  &  .S.  230 ;  Hide,  p.  4ft."). 


(j)  See  ante,  pp. 


4(17,  408. 


not 


op   rOPYHOI.DS. 


Ijonl  not 
bound  to 
accept  a  sur 


again  must  have  been  admitted  under  their  surrender. 
And  in  a  case,  wliere  a  testator  devised  copyholds  to 
sucli  usen  as  Jiis  trustees  should  appoint,  and  subject 
thorolo  to  llu)  use  of  his  trustees,  their  heirs  and 
assigns  for  over,  with  n  direction  that  they  should  sell 
his  copyholds,  it  was  decided  that  the  trustees  could 
make  a  good  title  Avithout  being  admitted,  even  although 
the  lord  had  in  the  meantime  seized  the  land  quousque 
ior  want  of  a  tenant  (//).  ]Jnt,  it  lias  boon  decided  that 
the  lord  of  a  manor  is  not  bound  to  accent  a  surrender 

render  tnter        .  i     i  i     •    .         •  , 

vivos  to  shift-  •*'  copyholds  tnter  rn-os,  to  such  uses  as  the  surrenderee 
ins  uses.  shall  appoint,  and,  in  default  of  appointment,  to  the 
use  of  the  surrenderee,  his  heirs  and  assigns  (z).  This 
decision  is  in  accordance  with  the  old  rule,  which  con- 
strued surrenders  of  copyholds  in  the  same  manner 
as  a  conveyance  of  freeholds  inter  vivos  at  common 
law  («).  If.  however,  the  lord  should  accept  such  a 
surrender,  he  will  be  boinid  by  it,  and  nnist  admit  Wm 
appointee  und^r  the  power  of  appointment,  in  case  such 
power  should  bo  exercised  (6). 


Ilusliand 
and  wife. 


Married 
Women's 
I'roperlv 
Aot,  1S70. 


With  regard  to  Iho  interest  possessed  by  husband 
and  wife  in  each  otber'.s  copyhold  lands,  the  husband 
was  entitled  to  the  whole  income  of  his  wife's  land 
during  her  coverture,  unless  the  land  were  settled 
on  trust  for  her  separate  use  (c).  But  the  Married 
Women's  Property  Act,  1870  (d),  provided  that  when 
any  copyhold  or  customary  property  should  descend 
upon  any  woman  married  after  the  passing  of  that  Act, 


(»/)  Olassv. Richardson, QHare, 
098,  2  Be  O.  M.  &  G.  658  ;  and 
sec  a.  V.  Corbett,  1  E.  &  B.  830  • 
if.  V.  Wilao,i,S  B.  &  S.  201.       ' 

(:)  Flack  v.  Downing  CoUege, 
17  ,lur.  697,  13  C.  B.  945. 

(a)  1  VVatk.  Cop.  108,  110 ;  1 
Sfiiv.  Cup.  17S. 

(b)  R.  V.  Oiindle,  1  A.  &  E. 
283 ;    Htxhlinglon  v.   Aberneihy, 


6  B.  &  V.  770,  8  Dow.  &  Rv. 
020;  1  Scriv.  Cop.  220,  22'."); 
Eddhston  v.  Collins,  3  Pe  (!. 
iM.  &  G.  1 . 

(c)  1  Walk.  Cop.  273,  335,  4th 
ed.     See  ante,  pp.  312,  318. 

((/)  Stat.  33  &  34  Viet.  e.  93, 
s.  8  ;  pa.sscd  9th  Aug.  1870.  Sor 
oM^f,  pp.  321,  322  &n.  (qt). 


or  Tin:  \T,ri;\.vTiov  op  coi'Virorns. 


'.on 


fts  heiroHs  or  co-lipuciss  of  an  intostuto,  <he  rents  and 
prolitM  of  such  properly  should,  subject  and  without 
prt'judico  to  the  trusts  of  my  sottleniuut  affecting  the 
same,   belong  to  siicli  woman  for  her  separate  use. 
And  under  tij.!  Married  Womon's  Property  Act,  1882,  Wife's  »epa- 
a  married  woman  is  entitled  to  have  and  to  hold  any  """*'' '"^"'''■'■'^*'- 
copyliold  land,  which  belongs  to  her  as  her  separate 
property  under  that  Act,  and  (he  rents  and  profits 
thereof,  in   th«t  same  luanner  as  if  she  were  a  feme 
sole  (c).     A  special  custom  appears  to  be  necessary  to 
entitle  a  husband  to  be  tenant  by  curtesy  of  his  wife's  Curtesy. 
copyholds  (/).     A  special  custom  also  is  required  to 
entitle  the  wifd  to  any  interest  in  the  lands  of  her 
husband  after  his  decease.     Where  sueli  custom  exists, 
the  wife's  interest  is  termed  her  frccbench ;    and  it  FiviImh.Ii. 
generally  consists  of  a  life  interest  in  one  divided  third 
part  of  the  lands,  or  sometimes  of  a  life  interest  in 
the  entirety  (7) ;    and,  like  dower  under  the  old  law, 
freebench  is  paramount  to  the  husband's  debts  (/t). 
Freobench,  however,  usually  differs  from  the  ancient 
right   of   dower   in    this   important    particidar,    that 
whereas  ttio  widow  was  entitled  to  dower  of  all  free- 
hold lands  of  which  her  husband  was  solely  seised  at 
nnif  time  during  the  coverture  (i),  tlie  right  to  free- 
bench  does  not  usually  attach  until  the  actual  decease 
of  the  husband  (k),  and  it  may  be  defeated  by  a  devise 
of  the  lands  by  the  will  of  the  husband  (/).     Free- 
bench,  therefore,  is  in  general  no  impediment  to  i\w 
free  alienation  by  the  husband  of  his  copyhold  lands, 
without    his    wife's    concurrence.     To    this    rule    the  Manor  of 
important  manor  of  Cheltenham  forms  an  exception  ;  |^'an  e"r"p'. 
for,  by  the  custom  of  this  manor,  as  settled  by  Act  of  tion. 
Parliament,   the  freebench   of  widows  attaches,    likt* 


(e)  See  a>Ue,  pp.  322—325. 
(/)  2  Watk.  Cop.   71.      See  as 
to  treeholds,  ante,  p.  312. 
iff)  1  Scriv.  Cop.  8i). 
(/()  Spyer  v.  //</««,  20  Beav. 


(521. 

(»■)  Ante.  p.  328. 

(it)  2  Watk.  Cop.  73. 

(/)  Tjocey   v.    Hill,   L.   R.    1<» 
Eq.  34U. 


AiMi 


np  ropvifor.ns. 


Ihiwpr  A<"t. 


ilio  iincionf.  rif^ht  of  dowor  oiil  of  frofiioliN,  on  sill  (ho 
copyhold  hmU  of  iiilii'ii(anc«<  of  which  Mifir  Inishunth 
wcro  tonant.><  ai,  any  tiino  «liirinj(  (ht»  covoilnro  (m). 
Tht»  Dower  Act  (»)  dois  not,  oxtfrnl  to  frcchonch  (o). 
I'iMfniuohist'mont  undt-i-  the  Copyhold  Act^.  IS.V2  or 
1HH4(/)),  docs  not  iiWWi  tho  dowor,  frochonch  or 
cnrtoay  of  any  persoti  inarrioci  Ix'foro  the  onfrancliixo- 
mont  tiikos  («tTtH't  (q). 


(w»)  Dof  .1.  RMell  V.  Gwlnnrll. 

1  {).  n.  m-i. 

(«)  St«t.aft4Will.  TV.  c.  10.1. 
((«/^,  p.  332. 

(<i)  Smith  V.  Ailnmn,  IS  B«'nv. 


490.  S  De  f!.  M.  &  ri.  712. 

(/))  Ante.  pp.  481),  4m». 

((/)  Stat.  ri7  &  an  Viet.  o.  4(i. 
•I.  21.  rpplmiim  l.T  *  III  Vi<l. 
<•.  H\,  H.  34. 


(  ^''•""   ) 


PART  IV. 


OF   PKUSOVAI,   INTKIIKSTS    IN 


<ST  V  I  K. 


TirK  siiltjt'cis  which  h.ivi-  hit  ..  .rtriij  ■•(!  otv 
attciilion  (h'livc  a  }»irat  iiitrrcst  fr-*^  if  un(i, ittuy  of 
t]mr  origin.  Wf  liavf  sofii  fhat,  fh  ;,  rt-nco  !  «nv«'oii 
frccliohl  and  copyhold  loniir»>  ha.-;  *  f>«^n  fr  .in  ihe  dis 
tiiicHon  wiiich  prevailed,  in  ancitin  tijncH,  •  ^w  •  ■  free 
tenure  and  <ennro  in  villenage  (n)  :  and  th..^  ♦•^  s  i-f 
free'  M  lands  and  tenement-  <  >wi'  Oieir  <•    ^nti     ■  (he 

ancient  '  >y.stoni  (/>).     Tiic  1    *  of  i    d   ,ti  pvi tiv.  m 

.f  (b't-ie 

I.  nttd-h 

*Hst  in- 

-.  how- 

|H(s-ieS>< 

iiili(|iii»y 


which  term  ooth  freehcdd  and  >   .pyliold    r.t 

included,  is  full  of  rules  ai.d  !-      -ipU-  t. 

only  hy  a  reference  to  antii|       .  ;   as    '  u 

rules  and  principh'S  were,  it  <   iist  he  tut     •<• 

more  reasonahle  and  useful  when  tlii 

stituted  than  they  ure  at  presi-iit.     Tli      » 

over,  on  vhich  we  are  now  ahout  to  h.  eiu; .. 

little   of     he   interest    which    arises   fn 

althou<,di  rheir  pn-sent  value  and  impmi    nee  are  un- 

<|uesti(mal)ly  great.     The  principal  interests  of  a  )>  i- 

sonal  nature  derived  from  landed  property,  ure  a  t<    lu 

of  years  and  a  mortgage.     The  origin  iiiid  reason  of 'iVrmof 

the  personal  nature  of  a  term  of  years  in  land  have  heen  •^'""'^" 

already  attempted  to  be  explained  (r)  ;    and  at  the 

l>resent    day,   leaseladd   interests   in   land,   in   which, 

amongst  other  things,  all  building  leases  are  included, 

form    a   subject   sufficiently   important    to   require   a 

(rt)  Aiife,  pp.  10,  41 — U,  4(il.  (r)  Ante,  pp.  17—21.  27,  2S. 

{!>)  .4«/M.p.  12— ir.,  41— 44. 


m 


1 1 


r>0K 


or   I'KIIHONAT,   INTRnKHTft    IN    IlKAt.   EUTATK. 


Mortumtf.  si'pariitt)  ri>nHitii>ratii>ii.  Tin-  |)i'rsunul  naJuri«  «if  u 
iiiortg«ni'  was  not  ritarly  I'shiltlisht-d  till  long  affiT  a 
toriii  of  vt'ars  was  considnod  as  a  cliaHt'l  (//).  Jhit  i) 
is  now  srtllcd  lliat  fvoiy  moitgago,  whoUior  with  or 
without  a  bond  or  covrnant  for  tho  r<'|)ayni<>nt  of  tint 
niont'y,  forms  jmrt  of  l!ii'  [nTsonal  estate  of  the  U-nder 
or  mortgagee  («■).  And  wlien  if.  is  known  that  the 
larger  proportion  of  the  lands  in  this  kingdom  is  at 
present  in  mctrtgage,  a  fact  generally  allowed,  it  is 
evident  that  a  ehapfer  devoted  to  mortgages  cannot 
he  supertluous.  It  may  h(»  pointed  out  that  mort- 
gages, as  well  as  leasehohls  (/),  are  included  in  personal 
estato  as  p'*ssing  to  the  executor  or  administrator, 
Aviihout  rei  lice  to  the  (|uosti(m  whether  they  are 
things  specil.vally  reooveral)le.  As  will  ho  seen  furtlier 
on,  the  estate  of  a  mortgagee  may  liave  the  quality 
and  incidents  of  real  estate  at  law,  but  will  nevertheless 
form  part  of  his  personal  estate  in  equity  (;/). 


(i/)  Thi)riilioruugh  v.  litiktr,  1 
I'hu.  (a.  I'KJ,  ;»  Swaiist.  tl2S. 
luuio   1ti7">;    'I'lilHtr  V.   Tnhor,  W 

.Sttiiiff.  icni. 


(f)  Co.  Litt.  2«»Hn.  n.  (I). 
(/)   Ante,  i»i).  2f»-    2N. 
(I/)  Ante,  pp.  Mil-  isr.. 


(   coo  ) 


CHAPTEK  I. 

OF    A   TKIlM   OK    YK.VUH. 

At  llic  iHCHcnt  (lay,  oiu-  of  the  most  impoitunt 
kiiulrt  of  cliuKcl  or  piTsoiiul  interests  in  luiuli-d  iiropcrl y 
is  a  tiTiii  of  years,  hy  wliieli  is  umlerslood,  not  tiie 
tiniu  merely  for  wliich  a  lease  is  {,'ra»ited,  but  also  the 
iiiterost  ucfjuired  Ity  the  lessee.  Terms  of  years  may 
practically  be  cttnsidered  as  of  two  kinds  ;  lirst,  those  Two  kintlH  «.' 
which  are  createil  hy  ordinary  leases,  which  are  subject  ^""^  "' 
to  a  yearly  rent,  which  seldom  exceed  ninety-nine 
jears,  and  in  respeet  of  wliich  so  larj,'e  a  number  of 
the  occupiers  of  lands  and  liouses  are  entitled  to  their 
occupation;  and  secondly,  those  which  are  created 
by  Hcttlements,  wills,  or  morlpij^e  deetis,  in  respect 
of  which  no  rent  is  usually  reserved,  which  are  fre- 
quently for  one  thousand  years  or  more,  wliich  aro 
often  vested  in  trustees,  and  the  object  of  which  is 
usually  to  secure  the  payment  of  money  by  the  owner 
of  the  land.  Uut  although  terms  of  years  of  ditTerent 
lengths  aro  thus  created  for  ditTerent  purposes,  it 
must  not,  therefore,  bo  supposed  that  a  lonf^  term  of 
years  is  an  interest  of  a  ditTerent  natun^  from  a  short 
one.  On  the  contrary,  all  terms  of  years  of  whatever 
length  possess  precisely  the  samo  attributes  in  the  eye 
of  the  law. 

Tho  consideration  of  terms  of  the  former  kind,  or  A  icnamy 
those  created  by  ordinary  leases,  may  conveniently  be" 
preceded  by  a  short  notice  of  a  tenancy  at  will,  and 
a  tenancy  by  sufferance.  A  tenancy  at  will  nuiy  bo 
created  by  parol  [a),  or  by  deed  ;  it  arises  when  a 
person  lets  to  another,  to  hold  at  tho  will  of  the  lessor 
(«)  Stat.  ^."JC'iir.  II.  c.  3,  8.  1. 


HO 


OF  PJiKbONAL   INIEIIKSTB   IN    ItKAL   K8TATK. 


Eiubkiumt; 


or  person  lotting  {!>).    Tho  losscc,    v  person  taking  tbo 
lands,  is  culk'd  a  tenant  at  will ;    „nd,  as  ho  may  bo 
lurnod  out  when  his  landlord  i)leases,  so  ho  niay  leave 
when  ho  likes.     A  tenant  at  will  is  not  answerable  for 
mere  pennissivo  waste  (c).     He  is  allowed,  if  turned  out 
by  his  landlord,  to  reap  what  ho  has  sown,  or,  as  it  is 
•  legally  expressed,  to  take  the  enibleinonts  (</).     But 
as  this  kind  of  letting  is  very  inconvenient  to  both 
partioK,  it  is  scarcely  ever  adopted  ;  and,  in  construc- 
tion of  law,  a  lease  at  an  annual  rent,  made  generally 
without  exi)ressly  stating  it  to  be  at  will  (c),  and  without 
hmiting  any  certaui  period,  is  not  a  lease  at  will,  but  a 
lease  from  year  to  year  (/ ),  of  which  we  shall  presently 
speak.     As  we  have  seen  (g),  the  Courts  of  law  con- 
sidered one  in  possession  of  land  as  cestui  que  trust  to 
be  merely  the  tenant  at  will  of  his  trustees  (//)  ;  although 
ho  might  have  becji  absolutely  entitled  in  eipiity.     A 
tenancy   by  suiferanco  is   when  a   pi>rson,   who   has 
originally  come  into  possession  by  a  lawful  title,  holds 
such  possession  after  his  title  has  detennined. 

A  lease  from  year  to  year  is  a  method  of  letting  very 
connuonly  adopted  :  in  most  cases  ifc  is  much  more 
advantageous  to  both  landlord  and  tenant  than  a  lease 
at  will.  The  advantage  consists  in  this,  that  both  land- 
lord and  tenant  are  entitled  to  notice  before  the  tenancy 
can  be  deternnned  by  the  other  of  them  (i).  By  the 
NotKf  to  <iuit  common  law,  this  notice  nmst  be  given  at  least  half 
llmmm  law.  '^  -^'^''*^'  '^*^'^"''^  ^''^  expiration  of  the  current  year  of  the 
tenancy  (k)  ;  for  the  tenancy  cannot  be  determined  by 

y.  B.  730. 


Cental  ijiii 
tiunt  tenant 
at  will. 
Tenancy  by 
buffecaace. 


Lcasu  fruni 
year  to  year. 


(6)  Litt.  8.  08  ;  2  Black.  Conim 
145. 

(c)  Harnelt  v.  Maitlund,  10 
M.  &  VV.  257. 

(d)  Litt.  s.  08  ;  see  (Jmvm  v. 
Weld,  5  B.  &  Ad.  105. 

(f)  Doe  d.  Biutmv  v.  Cox,  11 
y.  B.  122;  Doe  d.  Dixie  v. 
Davits,  7  Ex.  89. 

(/)  Right  d.  Flower  v.  Da~hij, 
1  T.  R.  159,  103.  1  R.  R.  109 ; 
Dougal    V.    McCarthy,    1893,    1 


{y)  AtUe,  J).  188. 

(A)  Potnjret  v.  Windsor.  2  \f.<. 
sen.  472,  481.  .See  Mdling  v. 
Leak,  10  C.  B.  052. 

(»)  As  to  the  etfeet  of  iin  as- 
!*igument  of  his  inteix'st  by  a 
tenant  from  year  to  vear,  sec 
Allock  V.  Moorhouse,  9'y.  U.  D. 
300. 

(/•)  Hiqhl  d.  Floutr  v.  Dnrhy. 
lT.R.159,103,lR.R.109i  ami 
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(•no  oiily  of  the  parties,  oxccpt  a(  tlu'  end  of  any  iiuiuber 
of  whole  years  from  tlio  time  it  began.     So  that,  if  tho 
tenant  enter  on  any  quarter  day,  he  can  (luit  only  on  the 
same  (juarter  day  :   when  once  in  possession,  he  has  a 
right  to  remahi  for  a  year  :  and  if  no  notice  to  quit  be 
given  for  half  a  year  after  he  has  had  possession,  ho  will 
have  a  right  to  remain  two  whole  years  from  the  time 
he  came  in  ;  and  so  on  from  year  to  year.     But  in  tho 
case  of  a  tenancy  from  year  to  year  of  an  agricultural  I'ndcr  Uu- 
holding,  widun  the  meaning  of  the  Agricultural  Hold-  ^griiultuial 
nigs  Act,  J'JUb  (/),  a  year  s  notice,  expnmg  with  a  year  Act,  loos, 
of  tenancy,  is  now  required  in  order  to  determine  the 
tenancy,  by  the  2'2nd  section  of  the  Act ;    unless  the 
landlord  and  tenant  agree  in  writing  that  this  section 
shall  not  apply  ;  in  which  case  a  half-year's  notice  will 
bo  sulhcient.     This  section,  however,  does  not  extend 
to  a  case  where  a  recei\  ing  order  in  bankruptcy  is  maile 
agamst  the  tenant  (/»)  :    and  in  this  case  also  half  a 
year's  notice  appears  to  be  sufficient.     The  section, 
moreover,  appUes  only  to  tenancies  from  year  to  year, 
which  arc  determinable  by  implication  of  law.  and  not 
to  those  determinable  at  six  months"  or  any  other  time 
of  notice  by  the  parties'  express  agreement  («).     Under 
the  same  Act  (o),  a  landlord  may  gi\  e  a  tenant  from  .Notice  to  unit 
year  to  year  notice  to  quit  part  only  of  his  holduig /,'"yj°f, 
with  a  view  to  the  use  of  tlie  land  for  any  of  the  im- 
provements specilied  in  the  Act  ;    the  tenant  havhig 
the  option,  by  counter  notice  in  writing  within  twenty- 
eight  days,  to  accept  the  same  as  notice  to  quit  the 
entire    holding.     This    Act    does    not    apply    to   any  what  hold- 
see  Voe  ii.  Bradford  \\  Watkins,      proceedings  ;     see    Wius.    Pcrs.  '".*^?.'"*, 

" Prop.  272— 275,  17th  ed.  withm  the 

(n)  Barlow  v.  Teal,  15  y.  B.  D.  •*"^'- 

403,  501,  decided  on  the  Act  of 

J  883  ;  and  sec  case  cited  post, 

p.  512,  n.  (q). 

(o)  Stat.   8  Edw.   VII.  t.   28, 

s.   23,  replacing  Hi  &  47   \'ict. 

c.  01,  s.  41  ;  38  &  39  Vict.  c.  92, 

.is.  52,  01     OS. 


i 


7  East,  551,  8  R.  R.  670. 

(/)  Stat.  8  Edw.  \'1I.  c.  28, 
replacing  in  this  respect  the 
Agricultural  Holdings  Acts  of 
1883  and  1875,  stats.  4C  &  47 
Vict.  c.  01,  8.  33 ;  38  &  39  Vict, 
c.  92,  ss.  51,  54—58. 

(m)  A  receiving  order  is  the 
first  order  made  imder  thr 
present  practice  in  bankruptcy 
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to  iiotiue 
tu  quit 


holding  which  is  not  either  wliolly  agiiculturul  or 
wholly  pastoral,  or  in  part  agricultural  and  as  (o  tho 
residue  pastoral,  or  in  whole  or  in  part  cultivated  as 
a  market  garden ;  or  to  any  holding  let  to  tho  tenant 
during  his  continuance  in  any  otHce,  appointment,  or 
Agninunt  as  employment  held  under  tho  landlord  {])).  The  parties 
to  a  lease  from  year  to  year,  whether  of  an  agricultural 
or  any  other  holding,  may  agree  that  tlie  tenancy  shall 
he  determinable  on  other  terms  than  those  specified 
in  the  Agricultural  Holdings  Act,  or  implied  by  the 
common  law  ;  for  instance,  by  three  months'  notice 
to  be  given  on  any  day  (q).  A  lease  from  year  to  year 
can  be  made  by  parol  or  word  of  m'uith  (r),  if  the  rent 
reserved  amount  to  two-thirds  at  ^oast  of  tho  full 
imi)roveil  value  of  the  lands  ;  for  if  tho  rent  reserved 
do  not  amount  to  so  much,  the  Statu*  of  Frauds 
declares  that  such  parol  lease  shall  have  hio  force  and 
effect  of  a  lease  at  will  only  (s).  A  lease  from  year  to 
year,  reserving  a  less  amount  of  rent,  must  be  made  by 
deed  (0-  The  best  way  to  create  this  kind  of  tenancy 
is  to  let  tho  lands  to  hold  "  from  year  to  year  "  simply, 
for  much  litigation  has  arisen  from  tho  use  of  more 
circuitous  methods  of  sayhig  the  same  thing  («). 


Crant  of 
lease  from 


t; 


■var  U>  vcar 


l»arol. 


J5y  ilceil. 


lioasf  for  11 
iiiimbcr  of 
years. 


A  lease  for  a  fixed  number  of  years  may,  by  tln' 
Statute  of  Frauds,  be  made  by  parol,  if  the  Una  do 
not  ;\\ceed  three  years  froia  the  making  thereof,  and 
if  the  rent  reserved  amount  to  two-thirds,  at  least,  of 
tho  full  improved  value  of  the  land  (,r).     ]ji>ases  for  a 


(r)  «tat.  8  Edw.  VII.  c.  28, 
t;.  48  (1),  rcplatiiig  40  &  47  Vitt. 
f.  01,  f.  54.  The  Act  of  1875 
iipplicd  to  agricultural  and 
pastoral  holdings  of  two  acres 
and  upwards  in  extent ;  see  stat. 
38  &  39  Vict.  c.  92,  s.  58. 

iq)  King  v.  Everafield,  1897, 
2  q.  B.  475. 

(»■)  Lrgg  V.  Hackcll,  Bac.  Abr. 
Ix-ascs  (L.  3) ;  iS.  (.'.  noui.  Lrgg 
\.  .>Yn/(/i(iV<-,  2  fcialk.  114. 


(•t)  2(1  tar.  II.  c.  .-I,  ss.  1,  2. 

(/)  Stut.  8  &  9  Vict.  c.  IOC,  s.  :i. 

(«)  See  Bac.  Abr.  I>»\i.sc.-< 
(L.  3) ;  Doe  d.  Clarke  v.  Snwridgr, 
7  Q.  B.  957  ;  Dixon  v.  Bradford, 
etc.,  Society,  1904,  1  K.  B.  444  ; 
Lewis  V.  Baker,  1905,  2  K.  B. 
576  ;   1906,  2  K.  B.  599. 

(X)  Litt.s.59;  29Car.  11.  (. :! 
>.  2  ;  Lord  Bolton  v.  Tmnliii,  5  A. 
&  E.  856  :  aide,  p.  157. 
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longer  term  of  years,  or  at  a  lower  rent,  were  required 
by  the  Statute  of  Frauds  {y),  to  be  put  into  writing  and 
signed  by  the  parties  making  the  same,  or  thek  agents 
thereunto  lawfully  authorised  by  writmg.    But  a  lease 
of  a  separate  incorporeal  hereditament  was  always 
required  to  be  made  by  deed  (z).    And  the  Eeal  Pro- 
perty Act,  1845,  provided  that  a  lease,  required  by  law 
to  be  ill  writmg,  of  any  tenements  or  hereditaments, 
shall  bo  void  at  law,  unless  made  by  deed  (a).    But 
such  a  lease,  although  void  as  a  lease  for  want  of  its 
being  by  deed,  may  bo  good  as  an  agreement  to  grant 
a  lease,  nt  res  rnagis  valeat  quam  pereat  {b).    And  smce 
the  Judicatm-e  Acts  took  effect  (f),  it  has  been  held 
that  a  tenant  in  possession  of  land  under  an  agreement 
for  a  lease,  which  he  is  entitled  to  enforce  specifically 
under  the  equitable  jurisdiction  of  the  Court  (d),  ia 
to  be  treated  in  those  Courts  (but  in  those  Courts  only), 
which  have  jurisdiction  to  enforce  the  specific  perform- 
ance of  the  contract,  as  if  he  wore  tenant  of  the  laud 
at  law  upon  the  terms  of  the  agreement  (c).    A  tenant 
under  a  mere  agreement  m  writing  (/),  is  thus  placed 
in  many  respects  in  as  good  a  position  as  if  he  had  a 
lease  by  deed  ;   but  without  a  deed  he  does  not  obtam 
the  legal  estate  for  the  term  granted  to  him,  and  his 
interest   remains   merely   equitable  (^).    It   does  not 
require  any  formal  words  to  make  a  lease  for  years. 
The  words  commonly  employed  are  "  demise,  lease 
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What  leoites 
required  to  be 
in  writing. 


Leases  ill 
writing  now 
required  to 
be  by  deed. 


Prcjoiit 
position  of 
tenant  under 
an  unsealed 
writing. 


(y)  29  Car.  II.  o.  3.  s.  1  :  aiUc, 
p.  157. 

{z)  Bird  V.  Uigginsun,  2  A.  & 
K.  696,  6  A.  &  E.  824 ;  ,V.  U.  4 
Nev.  &  Man.  505.  Sec  aiUe,  pp. 
31,  32,  335.  *^^ 

(a)  Stat.  8  &  9  Vict.  c.  100, 
s.  3,  repealing  stat.  7  &  8  Viut. 
e.  76,  s.  4,  to  the  same  elfeet. 

(6)  Parker  v.  Taswell,  4  Jur. 
N.  S.  183,  affirmed  2  Do  G.  &  J. 
559 ;  Bond  v.  JtoaUtu;,  1  B.  &  S. 
371  ;  Tidey  v.  MoUett,  10  C.  15. 
N.  S.  298 ;  lioUason  v.  I^eon.  7 
H.  it  N.  73,  overruling  UlruUon 
V.  Pettit,  10  C.  B.  420. 

W.K.P. 


No  formal 
words 
required  to 
ma  ice  a  lease. 


(c)  AtUe,  p.  108. 

{d)  See  aiUe,  p.  100  &,  n.  (e) ; 
HuMia  V.  Ayres,  21  Q.  B.  \i.  289. 

(t)  Walak  V.  Lomdiik,  21  Ch. 
L).  9  ;  Fanieaa  v.  Uotul,  4  Times 
ii.  U.  457  ;  Lowthcr  v.  Heaver 
41  Ch.  D.  248,  204;  Crump  v. 
Temple,  7  Times  L.  14. 120  ;  Man- 
cltcsUf  Brewery  Co.  v.  Coombs 
1901,  2  Ch.  008,  017  ;  llickett  v. 
Green,  1910,  1  K.  B.  253,  259 ; 
.see  Foater  v.  Reevta,  1892,  2  (i. 
B.  255  ;  ante,  pp.  187,  188. 

(/)  See  tuUc,  p.   |>(|. 

(y)  See  aiUe,  pp.  182,  183. 
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and  to  furm  let ;  "  but  any  words  indicating  an  inten- 
tion to  givo  possession  of  the  lands  for  a  determinate 
Agreement  to  time  wiU  be  sufficient  {h).    Accordingly,  it  sometimes 
lormcriy''''*     happened,  previously  to  the  Eeal  Property  Act,  1845, 
create  a  lease  that  what  was  meant  by  the  parties  merely  as  an  aeree- 

at  law.  ^  ^  ^  ,  *■  .     ,  •'  ° 

ment  to  execute  a  lease,  was  m  law  construed  as  itself 
an  actual  lease  ;  and  very  many  lawsuits  arose  out  of 
the  question,  whether  the  effect  of  a  memorandum  was 
in  law  an  actual  lease,  or  merely  an  agreement  to  make 
one.  Thus,  a  mere  memorandum  in  writing  that  A. 
agreed  to  let,  and  B.  agreed  to  take,  a  house  or  farm  for 
so  many  years,  at  such  a  rent,  was,  if  signed  by  the  partied, 
as  much  a  lease  as  if  the  most  formal  words  had  been 
employed  {%).  By  such  a  memorandum  a  term  of  yeari 
was  created  in  the  premises,  and  was  vested  in  the 
lessee,  immediately  on  his  entry,  instead  of  iha  lessee 
acquiring,  as  at  present,  merely  a  right  to  have  a  lease 
granted  to  liim  in  accordance  with  the  agreement  (k). 

(h)  Bai-.  Abr.  Leases  (K);  Kast,  :>44 ;  Vve  d.  Pmrsou  v. 
<  'urling  \.  Mills,  0  Man.  &  (Jr.  Rics,  8  Ui:ig.  178  ;  tS.  C.  1  Moo.  & 
!"-»•  «cott,25U;  Warmany.FaithtuU, 

(t)  Fook  V.  Benilu),  Vi  East,  5  B.  &  Ad.  1042;  Pcarcc  v. 
Ib8  ;  Doc  d.  Walker  \.  Grovts,  15      Vhedijn,  -1  A.  &  £.  225. 

(k)  By  the  Stamp  Act,  181)1,  a»  amended  by  the  Fiiinmc  Att, 
1910,  leases  granted  on  or  alier  the  29th  April,  1910,  are,  with  tvmc 
exceptions,  eharced  with  an  ad  valorem  stamp  duty  on  the  rent 
reserved  at  double  the  rates  stated  in  the  following  table.  Leases 
granted  before  that  date  were  charged  with  stamp  duty  under  the 
Stamp  Acts,  1891  and  1870,  at  those  rates  only.  If  the  rent,  whether 
i-eservcd  as  a  }  early  rent  or  otherwise,  is  at  a  rate  or  average  rate  : 

Jf  the  t«rin  ","'« \""} 
does  not      Y.„rVhiit    lUliotetui 
.!X.ccd35      ^d*iL'''T    ox.re.lslOU 

uuicUnitc.    ^*|*«d  luo 
xcurs. 


Stamps  oil 
leases. 


ir 


[J 

I  •  U 

I 


Not  exceeding  i5  per  uiinum 
Exceeding^ 

£5  and  not  exceeding 

JO 

15  „ 

20 

25 

50 


75 


i  lUiJ— tor  e  \  try  lull  sum  ol 
and  also  for  any  fractional 
of  iOO  thcrciil    .      .      . 


ilO 
15 

:;o 
:'5 

50 

75 

](J0 

i50, 

part 


n.     d. 
0     0 


1  0 

1  li 

2  It 
2  0 

5  0 

7  0 

10  0 


0     3     0     0     (i    0 


0  li  0 

0  9  0 

0  12  0 
t)  15  0 

1  10  0 

2  5  <» 
•J  0  0 


0  12  0 

0  18  0 

1  4  0 
1  10  0 

a  0  tj 

4  10  0 

r>  (>  ti 


1  10    0    a   0   0 
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Tliero  is  uo  limit  to  tlio  number  of  )ums  for  wliieli  a  ka^o  may 
u  itidtiti  may  bo  gruutud  :   a  loubo  may  bu  mado  for  \)\},  ^  *^^''  f"'" 
100,  1000,  or  uuy  otlier  iiumbor  of  year. ;    the  only  oF^Jir*"'' 
ro(im«ito  ou  this  point  is,  that  there  be  a  deliuito  period  ih.rv  ,uuH 
of  time  lixed  hi  the  lease,  at  which  the  term  granted  '?*' "  i'"'"'' 
must  end  (/) ;    and  it  i.s  thia  iixed  period  of  eudiuy  S^  "'" 
which  thstinguisheri  a  knit  from  au  estate  of  freehoJil. 
Thus,  a  lease  to  A.  for  his  hfo  is  a  couveyanco  of  an 
estate  of  freehold,  and  must  be  carried  into  effect  bv 
the  proper  method  for  con\  eying  the  legal  seisin  ;   but 
a  leaso  to  A.  for  nmety-nine  years,  if  he  shall  so  long 
live,  gives  him  only  a  term  of  years,  on  account  of  the 
absolute  certauity  of  the  determuiation  of  the  interest 
granted  at  a  given  iimo  Jixed  in  the  lease.    Besides  the 
lixed  tune  for  the  term  to  end,  there  must  also  be  a 
tnue  lixed  from  which  the  term  is  to  begin ;   and  this 

K  i  f^  r  ^r"  "^  "''"''"^  '^''^y  ""  ""  ''  ^""ve>a...o  upon  the  .ale  ..f 
i.inas  lor  the  Bamc  consideration  (see  poat.  Part  VI.)-    The  countci- 

Ts  th^/hv*o  shilf  "'  '""  t^^''  '"r^"  '^'^  '^"^>'  ""  the'SL 
l.!u     -  th     I         "'5'*' '!'  ^^"^  ""^  "^*'  counterpart  bears  the  .aii.o 
.lut>  as  the  lease  ;    and  if  not  executed  by  the  lessor,  it  does  not 
equuti  any  stamp  denoting  that  the  proper  duty  has  bt-en  paid  " 
he  original.     Agreements  for  leases  for  any  term  not  ex"eidu     s.    .   . 
thir  y-hvo  years  ai-c  subject  to  the  same  duty  as  lea.ses     .V^fd  &  '!/""*"  "'! 
made  subsequently  to  and  in  conformity  witR  such  agreements  dulv  i'^'7'"'="l^ 
staniped  are  charged  with  the  duty  o'f  sixpence  only     Ws  of '"^^ '''"'*'• 
lumished  houses  or  apartments  for  any  term  less  than  a  year,  where 
the  rent  for  such  term  exceeds  25i..  are  now  subject  to  a  duty  of 
J*  ;...  .    .  ""^     r     "*  *  dwelling-house  or  part  thereof  for  any  defbiitc 
term  not  exceeding  a  year,  at  a  rent  not  exceeding  the  rate  of  10/ 
per  annum,  is  now  chargeable  with  the  stamp  duty  of  one  penny 
only.    Covenants  m  a  lease  to  make  improvements  or  additions 
- 1  ,  r  J"  vP!'*^  oH  ""*  '^"''J^'''  '*  *"  ""'y  additional  duty.    See  stats. 
T   i  fxyt\  '■•  '^^*"-  "tr"^'  *"^  '."*  ^^^^'l'''^'  ♦'*•  ^"«<-.  ""P'anng 
\  II  .    S     %"-  ?!'  "'•  v'*-^""  '^"^  schedule,  tit.  Lease  ;    10  Kd«! 
» 11.  c.  o,  s.  10;  1  Oeo.  V.  c.  2,  8.  15.     Leases  arantcd  in  inirsiiiiur.  i 
o   any  contract  made  on  or  after  the  29th  AprO  Tui.     "r  m.y  te  m  ['T'T, 

appropriate  mcrement  value  duty  stamp  ;    miless  the  agreement  n     lease"  i,.r 
Ml.n^       H  '"f°  ''"1^^  ^t>,miyed,  in  which  case   a   Jeato  made  ^  e    ifvcail 
.ubsequenUy    to    and    in    conformity    with    the    agreement   need  ^'  '" 

not  bo  so  stamped.  Lici-ement  value  duty  is  levied,  amopg.st 
other  occaaiouo,  on  the  grant  of  such  a  lease,  and  is  a  crown  d"bt 
Myablo  by  tho  Icasor  ;  but  it  is)  not  charged  on  the  lessor's  estate  in 
Itw  land  leased.     8oc  stat.  10  Kdw-  VII,  c.  8.  i-;.   I    U),   1  •    „„(, 


I  \Vi 


lO  Co.  Litt.  lo  b  ;  2  lilack.  Coium.  1 


\'.  .t  P.  705 


ii. 


H'f,  2nd  eil. 
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time  may,  if  tho  parties  please,  be  at  a  future  period  (m). 

A  term  may    Thus,  a  leaso  may  bo  made  for  100  years  from  next 

coiumenceut  Christmas.    For,  as  leases  anciently  wore  contracts 

a  future  time,  between  the  landlords  and  their  husbandmen,  and  the 

interests  of  tenants  for  years  wore  treated  as  lying 

outside  the  law  of  freehold  estates  (?t),  no  objection  was 

made  to  the  tenant's  right  of  occupation  being  deferred 

to  a  future  time  (o). 


l/;aHcs  uf 
luuds  in 
Middlesex 
and  Yorlt- 
Hhire. 


Jjeuues  uf 
lands  in  n 
dititrict  where 
registration 
(if  title  is 
uompulsory. 


Leases  of  lands  situate  in  Middlesex  or  Yorkshire 
may  be  avoided,  if  not  registered  in  tho  county  register, 
in  the  same  manner  as  conveyances  of  freehold  estates 
in  such  lands  (p) :  but  leases  at  a  rack  rent  (g)  and 
leases  not  exceeding  twenty-one  years  when  tho  actual 
possession  and  occupation  go  along  with  the  lease  are 
excepted  from  the  operation  of  the  Middlesex  Eegistry 
Act  (r) ;  and  tho  Yorkshire  Eegistries  Act,  1884  (s), 
does  not  extend  to  any  lease  not  exceeding  twenty-one 
years  where  accompanied  by  actual  possession  from 
the  makii  g  of  the  lease.  Leases  for  forty  years  or 
more  of  lands  situate  in  a  district  where  registration 
of  title  is  compulsory  on  sale  (<)  operate  only  as  an 
agreement  and  do  not  pass  any  legal  estate  to  the 
lessee  imless  or  mitil  ho  is  registered  under  the  Land 
Transfer  Acts  as  proprietor  of  tlie  lease  (u) :  but  this 

(m)  2  Black.  Coium.  143, 


(Jueijtion  if 
leases  to 
commence 
in  futuro 
are  within 
rule  against 
perpetuities. 


(»)  See  aiUe,  pp.  10—21,  29, 
ti4,  65. 

(o)  By  the  ancient  common 
law  no  time  was  limited  within 
which  a  lease  to  commence  t'n 
futuro  must  begin  :  but  of  late 
years  a  question  has  been  raised 
whether  such  a  lease  must  not 
be  so  Umited  as  to  arise  within 
the  period  prescribed  by  the  rule 
against  perpetuities ;  zee  an 
article  by  the  writer  in  the 
Encyclopsedia  of  the  Laws  of 
England,  vol.  11,  pp.  72,  73, 
2nd  ed. ;  1  Wms.  \.  &  P.  372. 
2n<l  ed. ;   ante,  pp.  412,  413. 

(p)  Ante,  p.  212. 

(q)  Ante,  p.  108,  u.  (y). 


(r)  Stat.  7  Aiuie,  c.  ?0,  s.  17  ; 
see  Sug.  V.  &  P.  732 ;  2  l)art. 
V.  &  P.  7ti9. 

(»)  Stat.  47  &  48  Vict.  c.  04, 
«.  28.  In  the  old  Yorkshire 
Registry  Acts  there  was  the 
same  exception  as  in  the  Middle- 
Hex  Act ;  stats.  2  &  3  Anne,  c.  4, 
s.  10 ;  0  Anni",  c.  35,  s.  2t' ; 
3  Cjieo.  II.  c.  0,  s.  34. 

(')  Anle,  pp.  214,  210. 

(u)  Stat.  00  &  01  Vict.  c.  05, 
s.  20  (1),  as  extended  by  s.  22  (0), 
and  the  Land  Transfer  Kales 
1903,  Nos.  68 — 70,  also  applying 
to  leases  for  two  or  more  lives  ; 
see  rules  50—57  ;  L.  T.  11.  (1908) 
IV.  Where,  however,  the  lessees 
arc  trustees  of  a  gettlement  for 
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does   not    apply    to    a    term  created   for  mortgage 
purposes  (v). 

When  the  lease  is  made,  the  lessee  does  not  become 
complete  tenant  by  lease  to  the  lessor  until  he  has 
entered  on  the  lands  let  (lo).  Before  entry,  he  has  no 
estate,  but  only  a  right  to  have  the  lands  for  the  term 
by  force  of  the  lease  (x),  called  in  law  an  interes!,e 
termini.  But  if  the  lease  should  be  made  by  a  bargain 
and  sale,  or  any  other  conveyance  operating  by  virtue 
of  the  Statute  of  Uses,  the  lessee  will,  as  we  have 
seen  (j/),  have  the  whole  term  vested  in  hiui  ;  once,  in 
the  same  manner  as  if  he  had  actually  entered.  And 
registration  of  a  lessee  under  the  Land  Transfer  Acts. 
1875  and  1897  (z),  as  proprietor  of  the  land  comprised 
in  the  lease  appears  to  vest  in  him  the  possession  under 
the  lease  without  any  actual  entry  by  him. 

The  circumstances,  that  a  lease  for  years  was 
anciently  nothing  more  than  a  mere  confract,  explains 
a  curious  point  of  law  relating  to  the  creation  of  leases 
for  years,  which  does  not  hold  wilh  respect  to  the 
creation  of  any  greater  interest  in  land  (a).    If  a  man 

the  purposes  of  the  Settled  Land  (»•)  Litt.  s.  r>8  •  f'o  Lilt  40  l>  • 

Acts    1882   to   1890.   the  legal      MiUer   y.(A   ^  l^.^c^^ 
estate  will  pass  to   them,  pro-      ntiti;  p.  205. 
vided  that  the  tenant  for  life  (r)  Litt.   s.  459  :    Vac   Al)r. 

or  the  person  having  the  powers 
of  a  tenant  for  life  under  the 
seUlement  be  registeretl  as  pro- 
prietor of  the  land  comprised  in 
the  lease  within  one  calendar 
month  from  the  date  thereof  or 
such  further  time  as  the  registrar 
shall  aUow;  L.  T.  R.  (1903) 
No.  39.    See  post.  Part  VI L 

(w)  Stat.  38  &  39  Vict.  c.  87. 
s.  11,  as  amended  by  60  &  Gl 
Vict.  c.  65,  First  Schedule.  A 
lease  containing  an  absolute  pro- 
hibition against  alienation  is  also 
excepted :  but  not  a  lease  con- 
taining a  prohibition  against 
alienation  without  tne  lessor's 
hcence  ;  see  port,  p.  519  j  Land 
Transfer  Rules,  1903,  No.  62. 
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looses  (M) ;  M'nUin  v.  Iland^. 
1893,  2  Ch.  75  ;  Leu-is  v.  Baker, 
1905,  1  Ch.  4li ;  Lhmqattork  v. 
Watnni  rf-  Co.,  Ltd.,  li'tlO.  A.  ('. 

:m. 

(y)  Ante,  •>.  205. 

(z)  Stats.  38  &  39  Vict,  c  87, 
s.  13,  as  amended  by  CO  &  61  Vict, 
c.  65,  s.  22  (6) ;  Lam!  Transfer 
Rules,  1903.  Kos.  55—02  ;  .«fo 
VO»t,  Part  Vn. 

(a)  With  respect  to  the  prant 
of  estates  of  freehold  in  lands 
wherein  the  grantor  has  no 
interest,  a  precise  averment  of 
his  seisin  thereof  is  required  to 
work  an  estoppel ;  see  Wms. 
V.  &  P.  622,  623  &  n.  (r),  1103, 
1164,  2nd  ed. 


R1R 
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J^AW  for 
yean  by 
»'Rtoppp|. 


Exception 
whorp  the 
lessor  has 
nny  interpst. 


Omirrsliip 
<if  tMinnt 
fi)r  ypnr<i. 


«)lionld  by  indcninre  leaao  lands,  in  which  he  has  no 
lorjal  intcroat,  for  a  fprm  of  yoars,  both  lossor  and 
lessee  will  he  pstopped  during  the  trrni,  or  forbidden 
fo  deny  the  validity  of  the  lease.  This  might  havt^ 
been  expected  (h).  Bnt  the  law  goes  further,  and  holds. 
<bat  if  the  lessor  should  at  any  <inio  during  the  lease 
acquire  the  lands  he  has  so  lot,  the  lease,  which  before 
operated  only  by  estoppel,  shall  now  take  effect  out 
of  the  newly-acquired  estate  of  the  lessor,  and  shall 
become  for  all  purposes  a  regular  e  tate  for  a  term  of 
years  (c).  If,  however,  the  lessor  has,  at  the  time  of 
making  the  lease,  any  interest  in  the  land  he  lots, 
.•^nch  interest  only  will  pass,  and  the  lease  will  have 
no  further  effect  by  waj'  of  estoppel,  though  the 
interest  purported  to  be  Tanted  be  really  greater 
than  the  lessor  had  at  the  time  power  to  grant  ((J). 
Thus,  if  A.,  a  lessee  for  the  life  of  B.,  makes  a  lease 
for  years  by  indenture,  and  afterwardsi  purchases  the 
eversion  in  fee,  and  then  B.  dies,  A.  may  at  law  avoid 
his  own  lease,  though  several  of  the  years  expressed 
in  the  lease  may  be  still  to  come ;  for  as  A.  had  an 
interest  in  the  lands  for  the  life  of  B..  a  term  of  years 
determinable  on  B.'s  life  passed  to  the  lessee.  But  if 
in  such  a  case  the  lease  was  made  for  valuable  con- 
sideration, Equity  would  oblige  the  lessor  to  make  good 
the  term  out  of  the  interest  he  had  acquired  («). 

As  wo  have  seen,  a  tenant  'or  a  term  of  years  has 
long  ffn joyed  a  true  property  in  his  holding;  for  he 
lias  the  right  to  maintain  or  recover  ])Ossession  of  his 
land  during  tlio  term  against  all  others,  including 
his   landlord  (/).      He  also  enjoys   the  right    of  free 


(/.)  Se.'  fltih',  p.  ir.i. 

(c)  <<).  Litl.  47  I.;  Bar.  Al>r. 
lA'asps  (O) ;  2  Prpsl.  Abst.  21 1  : 
Wfhh  V.  Aiiftin.  7  Mnn.  ft  ('<r. 
701. 

(./)  fo.  ],it(.  47  l>;  Hill  V. 
,S',(H «(?»(■<.  4  H.  .V  «'.  r.-.Mt  ;    /'(>'■  cl. 


SlrrxJc  V.  S,nh)K  2  C  M.  &  R, 
728,  7:«). 

(e)  2  PrPHt.  Abat.  217;  s.'i' 
2  Wins.  V.  &  P.  1102.  2nfl  p<l. 

(/)  Ante.  pp.  2,  17,  18,  Jir.. 
II.  (g)  ;  :i  Biark.  fomm.  Ph.  xi.. 
.\ii.  ;    liiir,  .\br.  TrPsp.iHH  (('.  2). 
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disposition  of  his  liolding,  either  by  parting  with  his 
whole  interest  therein,  which  is  termed  an  assignment,  or  Assignment, 
by  granting  an  estate  for  a  shorter  term  than  his  own, 
which  is  called  an  underlease  {g).  But  ho  may  contract  rndcrloase. 
with  his  landlord  not  to  exercise  this  right,  or  not  to 
exercise  it  without  his  landlord's  consent  [h).  Thus  a 
lease  may  contain  a  covenant  by  the  tenant  not  to 
assign  the  demised  premises  without  his  landlord's 
licence ;  in  which  case  ho  would  commit  a  l)reaeh  of 
covenant  by  assigning,  though  not  by  underletting 
them  without  licence  (t).  Or  the  tenant  may  covenant 
not  to  assign  or  underlet  without  licence,  when  either 
mode  of  disposition  would  bo  a  breach  of  the  cove- 
nant (j).  But  a  disposition  of  the  demised  premises, 
which  takes  effect  as  an  assignment  or  underlease  in 
equity  only  and  not  at  law,  is  no  breach  of  such  a 
covenant  (k).  And  dispositions  made  by  the  tenant  in 
breach  oi  a  covenant  not  to  assign  or  underlet  are  not 
void,  and  may  pass  the  legal  estate  or  interest  thereby 
granted  :  though  they  are  voidable,  where  the  lease  is 
determinable  by  a  condition  of  re-entry  for  breach 
of  covenant  as  explained  below,  upon  the  landlord's 


((?)  Brnct.  11  1),  32fia;  Terk. 
a.  91  ;  Co.  Litt.  46  b ;  Shop. 
Touch.  268  ;  Bao.  Abr.  Lrnscs 
(I.  3) ;  Church  V.  Brown,  15  Vrs. 
2.')8,  264  ;  f'ruiso.  Dig.  iv.  88.  89. 
4th  P(l.  ;  Biirkiand  v.  PapiUon, 
L.  R.  1  Eq.  477,  2  Ch.  67. 

(h)  Co.  Litt.  204  a,  223  b ; 
Wrnthernll  v.  Off  ring,  12  Vcs. 
.')04,  511;  see  Davidson.  Poro. 
Conv.  vol.  5,  pt.  1.  p.  19.1,  n.,  .In! 
ed. 

(i)  Crusoe  d.  Blenrowe  v. 
Bughy,  2  W.  Bl.  766;  Church 
v.  Brown,  15  Ves.  26.'» ;  Croir  v. 
Portal,  1902,  1  Ch.  72^,  731. 
By  Stat.  55  &  56  Vict.  c.  13, 
s.  3.  agreements  in  Ica.ses  against 
assigning  or  underletting  without 
licence  shall,  unles.1  the  lease 
contain  an  express  provision  to 
the  contrary,  be  deemed  to  l)p 
subject  to  a  proviso  that  no  fine 


shall  1)0  payable  for  such  licence  ; 
see  as  to  the  effec^  of  this  enact- 
ment, Wnitc  V.  Jenningt),  1906, 
2  K.  B.  11  :    .Jcnl-hit  v.  Price, 

1907,  2  Cli.  229;  Andnw  v. 
Bridgman,  1907,  2  K.  B.    494. 

1908,  1  K.  B.  596;  Wr^t  v. 
Gwynnc,  1911,  2  Ch.  1. 

(j)  Sec  Church  v.  Brown,  15 
Ves.  205;  Bain  v.  Fothergill, 
L.  R.  7  H.  L.  1.58;  firorc.  v. 
Portal,  ubi  mip.  As  to  assign- 
ment or  underletting  without 
the  landlord's  consent,  where 
required  but  agiicd  not  to  be 
unreasonably  withheld,  see  1 
Wms.  V.  &"r.  3.59.  n.  (/),  2nil 
ed.  ;    West  v.  Qu'i/nne,  vbi  sup. 

(k)  Gentle,  v.  Faulkner,  1900. 
2  Q.  B.  207;  and  see  Horscii 
Estate,  Lrl.  v.  Steiger,  WMt,  2 
Q.  B.  79. 


sao 

WsKto  by 
tenant  for 
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entry  under  such  condition  (/).  With  regard  to  the 
right  of  free  enjoyment,  it  appears  that,  in  the  absence 
of  express  agreement,  a  tenant  for  years  is  liable, 
equally  with  a  tenant  for  life,  for  voluntary  waste  (m)  : 
but  it  is  a  question  whether  a  tenant  for  years  is  not 
liable,  in  the  matter  of  permissivo  waste,  at  least  to 
keep  the  demised  promises  wind  and  water  tight,  so 
as  to  prevent  decay  (n).  But  in  practice,  the  rights  and 
liabilities  of  a  tenant  for  years  in  respect  of  his  enjoyment 
of  the  demised  premises  are  almost  always  regulated 
by  express  agreement.  Thus  in  agricultural  leases  the 
tenant  generally  enters  into  covenants  as  to  the  mode 
of  cultivation  of  the  land  (o) ;  in  leases  of  houses,  ho 


(/)  Mttropolitan  TVatrr  Board 
T.  Solomon,  1008,  2  Cli.  214.  219  ; 
Parker  v.  Jorie$,  1010,  2  K.  U. 
32  ;  sec  pott,  p.  524  »q. 

(m)  Sec  ante,  p.  110;  M'm« 
Ilam,  ttr.  v.  East  London  Water- 
works Co.,  1000,  1  Ch.  624.  A 
tenant  for  years  may  work  open 
mines  ;  Eliait  v.  Snotrdon  tilate 
Quarrien  Co.,  4  App.  Cas.  4.'»4. 

(n)  The  old  opinion  was  that  a 
tenant  for  years  was  on  the  same 
footing  with  a  tenant  for  life 
us  reganis  waste,  and  thu'^^  lioth 
were  liable  for  permissive  waste  ; 
Lift.  s.  71  ;  Co.  Litt.  5.1,  54  a  ;  2 
Inst.  144,  145,  209;  2  Black. 
Comm.  144. 283.  But  in  modem 
times  conflicting  opinions  have 
Ix-eii  expressed  as  to  the  liability 
of  11  nant  for  years  for  permis- 
sive waste  :  Jlerne  v.  Bnifioir,  4 
Tannt.  704  ;  A  mrorlli  v.  Johnson, 
5  C.  *  P.  239  ;   Yelhuh/  v.  Clmirr, 


1 1  Ex.  274,  293,  204  ;  Woodhousf 
V.  Walk'r,  5  Q.  B.  V.  404,  406, 
407  ;  Davies  v.  Daviea,  38  Ch.  I>. 
499,  503.  504  ;  Re  Caritcright,  41 
Ch.  D.  532  ;  and,  as  we  have 
seen,  it  has  now  been  decided 
that  a  tenant  for  life  is  not  liable 
for  permissive  waste  ;  ante,  p. 
117.  It  may  Iks  thought  that, 
on  principle,  this  decision  shnuhl 
govern  the  case  of  n  tenant  for 
years.  But  it  may  be  pointed 
out  that,  anciently,  tenants  for 
life  and  yeors  were  equally  in 
the  position  of  farmers,  while  in 
modem  times  tenants  for  life  are 
usually  life-owners  rather  than 
farmers ;  and  this  difference  in 
their  position  seems  to  have  lx>en 
recognise<l  in  the  modem  treat- 
ment of  the  question  ;  see  Bewes 
on  Waste,  211  sq.  ;  ante,  pp.  2, 
n.  (fc),3,n.  (/),42,n.  (</).  114. 


(o)  By  the  Agricultur.-il  Holdings  Act,  1908,  stat.  8  Edw.  VII.  c.  28, 
s.  20  (ri'plai  ing  0  Edw.  VU.  c.  50,  s.  3),  notwithstanding  any  custom 
of  the  coiintry,  or  the  provisions  of  any  contract  of  tenancy  or  agree- 
ment respecting  the  method  of  cropping  of  arable  lands,  or  the  dis- 
posal of  crops,  a  tenant  of  an  agricultural  holding  shall  have  full 
right  to  practise  any  system  of  cropping  of  the  arable  land  on  the 
holding,  and  to  dispose  of  the  produce  of  the  holding  without  incurring 
any  penalty,  forfeiture,  or  liability ;  provided  that  he  shall  have 
previously  made,  or  as  soon  as  may  be  shall  make,  suitable  and 
adequate  provision  as  therein  mentioned  to  protect  the  holding  from 
injuiy  or  deterioration.  This  enactment  does  not  apply,  in  the 
case  of  a  tenancy  from  year  to  year,  -  s  respects  the  year  before  the 
tenant  quits  the  holding  or  any  period  after  he  has  given  or  received 
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usually  covenants  to  ropair,  and  sonidii.ips  to  pnint 
them  also.  Covenants  restricting  the  use  of  the 
premises,  as  not  to  carry  on  certain  trades  thereon, 
or  to  use  the  same  as  a  private  dwollinp-house  only, 
are  also  met  with  (p). 

Leases  for  years  taken  for  the  purpose  of  ocoupa-  Ront  nn.l 
tion  are  usually  made  subject  to  the  payment  of  a  f„"]^2i."|* 
yearly  rent  (q)  ;  and,  as  we  have  seen,  they  generally 
contain  certain  covenants  by  the  lessee,  amongst  which 
a  covenant  to  pay  the  rent  is  always  included.     Thus 
a  lease  is  a  matter  partly  of  transfer  of  property,  partly 
of  contract.    As  a  matter  of  contract,  the  lessee's  Lewec'* 
covenant  to  pay  rent  and  his  other  covenants  remain  h°nd"hi^ 
constantly  binding  on  him  during  the  whole  term,  not-  throuRhmit 
withstanding  any  assignment  which  ho  may  make  (r).  *'**'  **'"'"" 

notice  to  quit  which  rcsulU  in  hiH  leaving  tho  holding  ;  or  in  any  other 
case,  as  respects  the  year  before  the  expiration  of  the  contract  of 
tenancy.  And  if  the  tenant  exercises  his  rights  under  this  section 
m  such  a  manner  to  injure  or  deteriorate  the  nolding  or  to  be  likely 
to  do  so,  the  landlord  will,  wiihout  prejudice  to  any  other  remeflv 
Which  may  bo  open  to  him.  be  cntitkl  to  reroycr  damages  for  the 
injury  or  deterioration,  or  to  obtain  an  injunction,  where  necessary, 
restrammg  the  tenant  from  so  exercising  his  said  rights.  It  is  thought 
that  the  effect  of  this  enactment  is  not  to  render  illegal  or  inefTectunI 
•  ovenants  as  to  the  method  of  cropping  arable  lan.ls  or  the  disposal 
olcrops,  but  IS  merely  to  absolve  the  tenont  from  the  obligation  of 
ohserving  such  covenants  on  condHion  that  he  romplies  with  tlu< 
requirements  of  the  Act  as  to  protecting  the  holding  from  injury  or 
deterioration.  '     ' 

(p)  Hen<  it  may  be  raentione<l  that,  under  an  ogrecment  to  take  a  What 
lease  with     the  usual     covenants,  or  without  specifying  the  covenants,  covenants 
the  lessor  can.  as  a  rule,  insist  on  the  inserticm  in  the  lease  of  no  and  con- 

av  LxT"""     *^  *'r  '**"*"  ^'"'"  covenants  (1)  to  pay  rent.  (2)  to  ditions  m«v 
CeJn  aml'lr?   '""^u"  ""'  "P"-™'y  W'^We  by  tlie  lessor.  (.1)  to  be  requin.!  tn 
1„=«L  ♦         f     "  yP.**"*  PJ^n""''-"  in  repair,  and  (4)  to  allow  the  be  inserted 
^^       f     /  *"'^  "^^"^  *""  "♦"*«  "*  ""?«'«••     J^aws  *or  particular  in  a  leas,- 
F^Jnu      <*? '»™'"«'  """ing  or  public-house  leases)  should  contain,  for  years 
W«  hrfh/r?""*'.*"!?  '■'*"'*•''  ^^  "''  '"""*">•  '"""rted  in  similar  agreVd  t,.  1.. 
i?!^^      5    T**?"*  "*  ^^^  *'■''''«  or  the  district.     In  the  al)sence  granted. 
ot  express  stipulation,  the  lessor  is  entitled  to  have  a  condition  of 
ro-entpr  on  non-payment  of  rent,  but  not  on  breach  of  covenant. 
Ana  the  lessor  is  only  bound  to  enter  into  the  usual  qualified  cove- 
l^^   RA'"'A"'o*i'"J?y°"'"*-     ^"^  I>'»vidson,  Prec.  Conv..  vol.  v.  pt.  i. 
pp.  OU— 54,  3rd  ed.  ;  Hampshire  v.  Wkkem,  7  Ch.  U.  .555,  501  ;   He 


(q)  Anie,  p.  340.  Brue, 

(r)  See    MtUthewa    v.   Riigghs      lessee 


1911,    1    Ch.    104.     The 
remains    liable    for    the 


r.-2'2 
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Liability  o( 
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On  a  sale  of  leasehold  land  by  the  lessee,  the  purchaser 
is  therefore  bound  to  enter  into  a  covenant  to  in- 
demnify the  vendor  apiinst  non-payment  of  the  rent 
and  non-obser\'anco  of  the  covenants  of  the  lease  («). 
And  even  without  such  a  covenant,  the  assignee  of  a 
lease  is  bound  to  indemnify  the  lessee  against  non- 
payment of  the  rent  and  breach  of  covenant  during 
the  time  for  which  ho  remains  entitled  to  possession 
of  the  demised  promises :  but  if  the  assignee  assign 
over  the  lease,  he  is  not  liable  to  give  indemnity 
against  any  future  failure  to  pay  the  rent  or  keep  the 
covenants  (<).  In  such  case  the  second  (and  every 
subsequent)  assignee  succeeds  to  the  same  liability  to 
indemnify  the  original  lessee  during  the  period  of  his 
own  possession  (u).  The  assignee,  as  such,  is  liable  to 
the  landlord  for  the  rent  which  may  bo  unpaid,  and 
for  the  covenants  which  may  be  broken  during  the 
time  that  the  term  remains  vested  in  him.  although 
he  may  never  enter  into  actual  possession  (»),  provided 
that  aurh  covenants  relate  tn  fjio  premises  let  (?e) :  end 
a  covenant  to  do  any  act  upon  the  premises,  as  to 
build  a  wall,  is  binding  on  the  assignee,  if  the  lessee 
has  covenanted  for  himself  nml  /I's  assigns  to  do  the 


rt'nt,  nftrr  aRsignmoiit  even 
without  nn  exprens  covenant 
to  pay  it :  but  in  Hurh  a  rnw 
tlio  Icsfor  will  bo  Itarrol  from 
.suing  the  lessee  for  rent,  if  he 
nrcept  'he  Bsaignee  as  his  tenant. 
This  is  no  bar  to  his  suing  tlie 
lessee  on  express  covenants.  See 
Walker'^  rase,  .1  Rep.  22,  24  ; 
Barnard  v.  Oodsrall,  Cro.  .Tae. 
a09  :  Marxh  v.  Bracf.  ib.  334 ; 
Brett  V.  Cumberland,  ih.  521  ; 
Bafhelour  v.  nage,  Cro.  CJnr.  1K8  ; 
Norton  v.  Arklane,  ib.  580  ;  Milli 
V.  Auriol,  1  H.  Bl.  433.  443,  445, 
4  T.  R.  94,  98,  2  R.  R.  341  ; 
Mayor  of  Stmnxea  v.  Thomait,  H» 
Q.  U.  D.  48  ;  Bnynton  v.  Morgan, 
ti  Q.  P..  D.  7t.  All  ..i.Kii.ai 
lessee  railed  upon,  after  assign- 
ment, to  pay  the  rent  iloes  not 


re-ncquire  his  original  estate  in 
the  term  ;  Stait  v.  frntifr,  1912. 
2  Ch.  504.  512. 

(.«)  1  Wms.  V.  &  P.  CfiT  »q.. 
2n(l  e<l.  Sec  (loork  v.  Cliitlrr- 
buck,  1899. 2  Q.  B.  148  ;  Be  Book 
ami  Clarie'it  Contract,  1904.  2  f'h. 
173  ;    Ilarri.1  v.  Bootn,  ih.  .^"fl, 

(/)  Burnrtt  v.  Lynch,  5  B.  .V 
('.  589;   Sug.  V.  &  P.  38. 

(u)  Mouk  X.  Oarrett,  L.  R.  7 
Ex.  101.  Not  so  the  under- 
lessee  of  an  assignee  ;  fonnrr  \. 
Tottenham,  d-c,  r.itihiing  i-^'''  'v. 
1899,  1  Q.  B.  ir.l. 

(r)  ]ViUiam,i  v.  Baianq,  ,,  1 
Brotl.  A  Bing.  238.  3  .1.  B.  Mrnrr. 
.TOO.  21  R.  R.  .WS. 

(h)  Ah  (111,  iiir  i'\uiii()li-,  tin- 
covenants  specitied  in  note  (;>) 
to  p.  521.  ante. 
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net  (jf).    But  a  covonnnt  to  do  ony  act  upon  proraiitM 

not  compriud  in  tho  Ipusp  cannot  bo  mode  to  bind  tLj 

OHgignee  (j/).     Covonnnta  which  art»  hindujR  on  the  foTcnsnu 

ftssifniees  aro  said  to  run  mth  the  land,  tho  burden  of  *S'{j^u„,i 

«uch  covenants  pas8in<?  with  the  land  to  ovcry  one  to 

whom  tho  term  is  from  time  to  timo  ussijpied.     But 

when  tho  assif^noo  assigns  to  another,  his  hability 

ceoses  as   to  ony  future   breach  {:).    In   tho  same 

manner  tho  benefit  of  covenants  relating  to  tho  land  (a), 

entered  into  by  tho  lessor,  will  poss  to  tho  assignee ; 

for,  though  no  contract  has  been  made  between  the 

lessor  and  the  assignee  individually,  yet  as  the  latter 

has  become  tho  tenant  of  tho  former,  a  primUj  of  csiate 

is  said  to  arise  between  them,  by  virtue  of  which  tho 

eovenonts  entered  into,  when  the  lease  was  granted, 

become  mutually  binding,  and  m"y  be  enforced  by  tho 

one  against  the  other  (fe).    This  mutual  right  is  also 

confirmed  by  an  express  clause  of  the  statute  before 

referred  to  (r),  by  which  fts;<ignee3  of  the  roversion 

were  enabled  to  take  advantage  of  conditions  of  re- 

entry  contained  in  leases  [d).     By  the  same  statute 

also,  the  assignee  of  the  reversion  is  enabled  to  take  Right  of 

advantage  of  t  be  covenants  concerning  t  he  land  demised,  '*'"''8"f': «' 

"  '  reversion 

which  were  entered  mto  by  the  lessoe  with  the  lessor,  tosneon 

under  whom  such  assigneo  claims  (r)— an  advantage,  rXniin(<.. 
however,  which    "n  some  cnses.  Jio  \-\  said  to  have 


(i)  f^penrer'/i  rnif,  TtRpp.  Ifin  ; 
Hemingway  v.  Fernandr',  13  Sim. 
228.  Hee'Min*h»ll  v.  Onlri,  2 
If.  &  N.  7M.  80fl. 

fv)  Keppfll  V.  Bailey,  2  My.  * 
K.  filT;  and  soe  ra.««'s  ritod  in 
uo»o  (o)  Wow. 

(s)  Taylor  v.  Shiim.  1  Ho.i.  A 
Pul.  21  :  4  R.  K.  -r,U ;  Paul  v. 
Niirsf.  8  B.  &  C.  48(i ;  Jimrlnf  v. 
Adnmn,  4  M-  &  <•■.  r.:U.  Mi  i 
lienrdman  :  'il\  >,  h.  R.  4 
< '.  P.  fi7  •  !}•>  «'  V  l-f'erin/} 
IIQ.  B.D.  92.    /. 

(a)  Sep  Dewnr  v.  floodmnn. 
I!H»S,  1  K.  R04.  IfMMl.  A.  <•.  7-.'  ; 


Biclftln   V.    FiifichI   Churrhcar- 

(inix,  inofl,  1  r'h.  ri44. 

(6)  3  Rep.  23;  Stevenaon  v. 
Ltnnhard,  2  East.  57.'".,  fiSO,  li 
R.  R.  .'ill;  Siigd.  V.  A  P.  47S. 
note.  ,1rtl  ed. 

(0  Stnt.  32  Hen.  VTII.  r.  3». 
r.  2. 

(rf)  Anir.  p.  343. 

(c)  1  \Vm.s.  Sannd.  240,  n.  (3) ; 
Mnrly  t.  Willinmi,  1  H.  &  N. 
S17  ;  Siiitdrrland  Orphan  Asylum 
V.  Hirer  Wear  Cnmmrs.,  inU> 
1  rii.  191 ;  see  1  Wms.  V.  &  V. 
402—404.  2nd  ed.  ;  Wm<..  Per-.. 
Prop.  200  n.  (*).  17th  ed. 
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previously  possessed  (J).  And  with  regard  to  leases 
made  o'l.  r  'Ii:  year  1881,  the  Conveyancing  Act,  1881, 
conv  iius  furfJifi  ;  i  actments  (gf)  annexing  the  rent 
rese  ■  i-C  and  the  benefit  of  the  lessee's  covenants, 
havi.!!^  ri'fortnco  .o  the  subject  matter  of  the  lease, 
to  the  immediate  reversionary  estate  in  the  land,  and 
giving  a  special  remedy  for  such  rent  and  covenants  to 
the  person  entitled,  subject  to  the  term,  to  the  income 
of  the  land  leased  (/i) ;  also  laying  the  obligation  of 
the  lessor's  covenants,  with  reference  to  the  subject- 
matter  of  the  lease,  upon  the  immediate  reversionary 
estate  and  the  person  entitled  thereto,  so  far  as  the 
lessor  has  power  to  bind  them ;  and  allotting  the  hko 
advantage  and  liability  to  every  part  of  the  reversionary 
estate  in  the  case  of  severance  thereof.  Any  cove- 
nants entered  into  by  the  lessor  with  the  lessee  remain 
binding  on  the  lessor  personally  during  the  whole  term, 
notwithstanding  any  assignment  of  the  reversion  (i). 

The  payment  of  the  rent  and  the  observance  and 
performance  of  the  covenants  are  usually  further 
secured  by  a  proviso  or  condition  for  re-entiy  (j).  The 
proviso  for  re-entry,  so  far  as  it  relates  to  the  non- 
payment of  rent,  has  been  already  adverted  to  {k) ;  it 
enables  the  landlord  or  his  heirs  (and  the  statutes 
above  mentioned  {I )  enable  his  as.signs)  to  re-enter  on 
the  premise.?  let,  and  repossess  them  as  if  no  lease 
had  been  made.  The  landlord,  his  heirs,  or  assigns, 
could  formerly,  on  non-observance  of  anj'  covenant, 

(j)  See  ante,  p.  521,  n.  (/)). 

(k)  Ante,  j>.S4\. 

(I)  StatH.  .-12  Hen.  VIII.  c.  :U  ; 
44  &  45  Vict.  o.  41,  ss.  10,  14 
(sub-s.  8),  extended  by  1  &  2 
Oeo.  V.  e.  37,  .s.  2,  to  the  benefit 
of  a  condition  broken  before  the 
assignment  of  the  reversion,  if 
made  after  the  venr  1911  ;  sec 
1  Wms.  V.  &  P.  404, 40.5, 2nd  cd. ; 
aute,  pp.  ;{43,  344. 


(/)  fwi/nnv.  Arthur,  1  K&,  C. 
410,  414. 

{g)  Stat.  44  &  45  Vict.  c.  41, 
ss.  10,  11  ;  see  1  Wms.  V.  &  P. 
403,  404.  2nd  ed.  ;  Municipal, 
«tc..  Building  Society  v.  Smith. 
22  Q.  B.  D.  70. 

(A)  See  Turner  \.  Walsh,  IWO, 
2  K.  B.  484;  Bicketty.  Green, 
1910,  1  K.  B.  253,  259. 

(»■)  Stvnrt  V.  Joy,  1904,  i  K.  R. 
362  ;  cf.  ante,  p.  522. 
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at  ouce  re-enter  in  the  same  way,  under  the  proviso 
for  re-entry  on  broacli  of  covenant  {in).    And,  as  a 
rule,  the  tenant  could  obtain  no  relief  in  equity  against 
a  forfeiture  for   breach  of  covenant,   other  than  a 
covenant  to  pay  money  («),    A  condition  for  re-entry 
on  breach  of  covenant  thus  became  a  very  serious 
instrument  of  oppression  in  the  hands  of  the  land- 
lord, when  the  property  comprised  in  the  lease  was 
valuable,  and  the  tenant  had  by  mere  inadvertence 
committed  some  breach  of  covenant  (o).     But  now.  Now  puforce- 
by  the  Conveyancing  Act,  1881  (^j),  a  right  of  re-entry  ,'^,'J'^^^"J'J>;,,_ 
or  forfeiture  under  any  proviso  or  stipulation  in  a  t'itions  of 
lease  (g)  for  a  breach  of  any  covenant  or  condition  in  veyaiicin" 
a  lease,  shall  not  be  enforceable,  by  action  or  other-  ■^°*'  ^'^'^i- 
wise,  unless  and  until  the  lessor  serves  on  the  lessee 
a  notice  (;•)  specifying  the  particular  breach  complained 
of,  and,  if  the  breach  is  capable  of  remedy,  requirmg 
the  lessee  to  remedy  the  breach,  and  in  any  case 
requirhig  the  lessee  to  make  compensation  in  money  for 
the  breach  (s),  and  the  lessee  fails  within  a  reasonable 
taue  thereafter  to  remedy  the  breach,  if  it  is  capable 
of  remedy,  and  to  make  reasonable  compensation  in 
money,    to    the    satisfaction   of    the   lessor,    for    the 
breach  (<).     And   where   the   lessor  is   proceeding   to 


(m)  Doe  d.  Miuiloii  v.  Oh  ' 
«  Q.  B.  953;  Davi<i  v.  b 

10  C.  B.  821. 

(»)  IIiU  V.  Barclay,  18  Vej.  .",0, 

11  R.  R.  147  ;  Nokes  v.  Gibbon, 
3  Drew.  681 ;  Barrow  v.  hatici, 
1891,  1  Q.  B.  417  ;  Easlerii  Tde- 
'jraph  Co.,  Ltd.  v.  Dent,  1899,  1 
Q.  B.  835 ;  sec  Bainford  v.  Creany, 

3  Giff.  675  ;  Bargent  v.  Tftontson, 

4  Giff.  473. 

(t>)  See  note  (/),  ante. 

(p)  Stat.  44  &  45  Viut.  c.  41, 
s-  14.  This  Act  repealed  Btats. 
22  &  23  Viut.  c.  35,  ss.  4—9  ;  23 
ii,  24  Vict.  c.  126,  s.  2  ;  which 
liad  given  power  to  the  Ck>urts, 
under  eert<iiu  coiiditiund,  to 
iollovu  ajjiviust  a  forfeiiuru  for 


breach  o£  a  covenant  or  condition 
to  insure  against  tire. 

(q)  See  sect.  14,  sub-s.  3  ; 
Swain  v.  Ayres,  21  Q.  B.  D.  289. 
By  Stat.  55  &  56  Vict.  c.  13,  s.  5, 
the  lieneiit  of  these  provisiona  is 
extended  to  agreements  for  a 
lease  or  underlease. 

(r)  As  to  the  form  of  notice 
required,  see  Fktclier  v.  Nokes, 
1897,  1  Oh.  271 ;  Re  Serle,  1898. 

1  Ch.  652  ;  Pantidl  v.  City,  rf.c., 
Brewery  Co.,  1900,  1  Ch.  496; 
Jacob  V.  Down,  1900,  2  Ch.  156  ; 
Pigolt  V.  Middlesex  County  Coun- 
cil, 1909,  1  Ch.  134. 

(f)  See  Lock  v.  Pearce,  1893, 

2  Ch.  271. 

i,l)  bee  North  London,  ifcc,  Co. 
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ouforce  such  a  right  of  ru-eutiy,  the  Court  is  authorised, 
on  tho  uppUcatioii  of  tho  lessee  («),  to  grant  rehof 
agaiust  such  a  forfeiluio,  if  aud  upon  such  terms  as 
tho  Court,  under  tho  circuiiistauces  <  i  tho  case,  shall 
think  tit  (v).  But  such  rehef  cannot  bo  obtained  alier 
tho  lessor  has  actually  recovered  i)ossossiou  of  tho 
premises,  whether  by  entry  or  action  {iv).  These  pro- 
visions apply  to  all  leases,  whatever  their  date,  anil 
have  effect  notwithstanding  any  '^'ipulation  to  the 
contrary.  But  they  do  not  affect  tho  law  relatmg  to 
re-entry  or  forfeitmo,  or  rehef  in  case  of  non-payment 
of  rent  (a).  Nor  do  they  apply  to  a  covenant  or 
condition  agaiust  the  assigning,  under-let img,  parting 
with  tho  possession,  or  disposing  of  the  land  leased  (if)  ; 
nor,  in  the  case  of  a  mining  lease,  to  a  covt^nant  or 
condition  for  allowing  the  lessor  to  havo  access  to  or 
inspect  books,  a;counts,  records,  weighing  i  cliines 
or  other  thing.^,  or  to  enter  or  inspect  tho  minv  or  the 
workings  thereof.  A  condition  for  forfeiture  on  the 
lessee's  bankruptcy,  or  on  the  taking  in  execution  of 
iiis  in'.erest,  was  also  excepted  from  tho  Act.  But  by 
the  Coiiveyancing  Act,  181)2  (»),  such  a  condition  is 
only  to  bo  excepted  from  the  operation  of  tho  abo\c 
provisions  after  one  year  from  the  date  of  tho  bank- 
ruptcy or  execution,  and  provided  the  lessee's  interest 
bo  not  sold  within  the  year.  Such  a  condition  is,  how- 
over,  to  remain  an  unquahlied  exception  from  the 


V.  Jacqiua,  -19  L.  T.  050  ;  Jacques 
V.  Uarrison,  \-i  Q.  1?.  U.  130, 
105 ;  Greenfield  v.  Uaiuson,  i 
Times  L.  R.  870 ;  Hkiiincr's  Co. 
V.  KnigU,  1891,  2  Q.  B.  542  ; 
Ktat.  55  &  50  Vkt.  c.  13,  s.  a  (1) ; 
Pcnton  V.  Barnttt,  1898,  1  Q.  B. 
276. 

(u)  Or  his  repicseutativcb  or 
ustiignb,  or  aii  uuderlesGCc,  hi» 
representatives  or  asaiglis  ;  «.'e 
Mat.  44  &  45  Vict.  t.  41, ».  14  (3), 
amended  by  55  &  i30  Viil.  e.  13, 
i:^.   1,  .">  ;in\l  unit'  ;  imil,  |>.  .>.'|7. 

((•)  DuidiJ    V.    Eailin,   1910,    1 


K.  B.  263  ;  UyvMn  v.  Roac,  1912, 
A.  C.  623. 

(«•)  Quiltcr  V.  Mapleatvnr,  U 
Q.  B.  U.  072.  077;  Bogers  v. 
Jikc,  1892,  2  Ch,  170. 

(z)  Ante,  pp.  3 i  1—343. 

(I/)  Barrow  v.  Isaacs,  1891,  1 
t^.  B.  417 ;  see  Gentle  v.  Faulkner, 
1K\  2  Q.  B.  267,  ante,  p.  519. 

!;)  Stat.  55  &  50  Vict.  c.  l.t, 
t..  2  (2) ;  Uorsaj  Estate,  Ltd.  \. 
Steigtr.  1899,  2  Q.  B.  79;  A'c 
Kitjgs,  1901,  2  y.  IJ.  10  ;  I'njer  \ . 
Lieti't,  1902,  A.  C.  IS<. 
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abovo  provioioiis  of  tho  Act  of  1881  if  contamod  in  a 
leaso  of  (1)  agricultural  or  pastoral  land ;  (2)  mines 
or  minerals ;  (3)  a  public-liouso  or  boershop ;  (4)  a 
dwelliug-houso  let  furnisbcd  ;  ov  (5)  any  property  with 
respect  to  which  the  personal  quaUtications  of  thu 
tenant  are  of  importance  for  the  preservation  of  thu 
value  or  character  of  the  property,  or  on  thu  ground 
of  neighbourhood  to  thu  lessor,  or  any  person  holding 
under  hnu. 


At  common  law,  the  pro\iso  for  re-entry  on  breach  i'uimer  effect 
of  covenants  was  the  subject  of  a  curious  doctrine  ^^^J^^j,^"^f  ^"' 
that  if  an  express  licence  were  once  given  by  the  wvcuaut. 
landlord  for  the  breach  of  any  covenant,  or  if  tho 
covenant  were,  not  to  do  a  certain  act  without  licence, 
and  licence  were  once  given  by  tho  landlord  to  per- 
form the  act,  the  right  of  re-entry  v  as  gone  for  ever  (a). 
The  ground  of  this  doctrine  was,  that  every  condition 
of  re-entry  was  entire  and  indivisible ;  and,  as  the 
condition  had  been  waived  once,  it  could  not  be  en- 
forced agaui.  So  far  as  this  reason  extended  to  the 
breach  of  any  covenant,  it  was  certainly  inteUigiblc  ; 
but  its  application  to  a  licence  to  perform  an  act, 
which  was  only  prohibited  when  done  without  Uceuco, 
was  not  very  apparent  {h).  This  rule,  which  was  well 
estabhshed,  was  frequently  tho  occasion  of  great 
bconvenienco  to  tenants ;  for  no  landlord  could 
venture  to  give  a  licence  to  do  any  act,  which  might 
be  prohibited  by  tho  leaso  unless  done  with  licence, 
for  fear  of  losing  tho  benefit  of  tho  proviso  Tor  re- 
entry, hi  case  of  any  futui-e  breach  of  covenant  (c). 


(a)  A'uw/wr'sccwe,  4146?.  119; 
lirumnvll  v.  Macphcrson,  1-1  \'c!i. 
173. 

(6)  4  Jiii'uiau's  Coiivcyauciug, 
l>y  iSweet,  377,  u.  (e). 

('•)  The  uiiiy  iiicth(Kl  to  bo 
adopted  iu  sutli  a  case  was,  lo 


create  a  fresh  proviso  for  re- 
entry on  any  future  breach  of 
tho  'jovcuantti,  a  proceeding 
which  was,  of  course,  attended 
with  r_xpent>e.  Tho  term  would 
liiou,  for  thu  future,  havo  becu 
determinable  ou  the  new  ev-Mtb 
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rrcaciit  law.  But  this  incoiivoiiient  doctrino  was  romoved  by  the 
Law  of  Property  Amendment  Act,  1859  (d) ;  and  the 
giving  of  any  such  Hcence  no  longer  prevents  the  en- 
forcement of  the  landlord's  right  of  ro-entry  for  any 
breach  of  covenant  not  authorised  or  avoided  by  tho 
hcence.  This  Act,  however,  failed  to  provide  for  tho 
case  of  an  actual  waiver  of  a  breach  of  covenant.  On 
tliis  pomt  tho  law  stood  thus.  Tho  receipt  of  rent  by 
the  landlord,  after  notice  of  a  breach  of  covenant  com- 
mitted by  his  tenant  prior  to  the  rent  becoming  duo  (c), 
was  an  impUed  waiver  of  tho  right  of  re-entry  (/) ; 
but  if  the  breach  was  of  a  continuing  kind,  this  implied 
waiver  did  not  extend  to  tho  breach  which  continued 
after  the  receipt  ((/).  An  imphed  waiver  of  this  kind 
did  not  destroy  tho  condition  of  re-entry  (/i) ;  but  an 
actual  waiver  had  this  effect.  Few  landlords,  there- 
fore, were  disposed  to  give  an  actual  waiver.  This 
inconvenience  was  met  by  a  subsequent  Act  {i),  pro- 
viding that  in  future  any  actual  waiver  by  the  lessor, 
in  any  particular  instance,  of  the  benefit  of  any  covenant 
or  condition  in  any  lease,  should  not  be  deemed  to  be 
a  general  waiver  of  the  benefit  of  any  such  covenant 
or  condition,  unless  an  intention  to  that  effect  should 
appear. 


Waiver  of  a 
breach  uf 
covenant. 


Implied 
waiver. 

Continuing 
breach. 


Autuiil 
waiver. 


Severance  of 
reversion. 


At  common  law,  too,  a  grantee  of  the  reversion  of 
part  of  the  property  comprised  in  a  lease  could  not 


stated  in  the  proviso  ;  and  there 
was  no  objection  in  point  of  law 
to  such  a  course ;  tor  a  term, 
unlike  an  estate  of  freehold,  may 
be  made  determinable  durine  its 
continuance,  on  events  w^ich 
were  not  contemplated  at  the 
time  of  its  creation.  See  2  Prest. 
Conv.  199. 

(d)  Stat.  22  &  23  Vict.  c.  35, 
Ks.  1,2.  By  Stat.  »&.9  Vict.  c. 
99,  s.  5,  the  doctrine  had  ceased 
to  extend  to  licences  granted  to 
ihe  tenants  of  Crown  lauds. 

(e)  See  Fryer  v.  Eieart,  1902, 


A.  C.  187  ;  1  Wms.  V.  &  P.  353, 
2nd  ed. 

(/)  Co.  Litt.  211  b;  Pricey. 
U'wu'ood,  4  H.  &  N.  512  ;  Jacob 
v.  Down,  1900,  2  Ch.  IfiG. 

(g)  Doe  d.  Muston  v.  Oladwiii. 
0  y.  B.  953  ;  Doe  d.  Buker  v. 
Jones,  5  Ex.  498  ;  Benton  v.  Bar- 
nett,  1898,  1  Q.  B.  276  ;  Jacob  v. 
Down,  vbi  aup. 

{h)  Doe  d.  Flmer  v.  Feci;  1 

B.  &  Ad.  428. 

(0  Stat.  23  &  24  Vict.  c.  38, 

8.0. 
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lake  advantage  of  a  condition  of  ro-entry  or  other 
condition  contained  in  the  lease ;    as  if  a  lease  had 
been  made  of  three  acres,  reserving  a  rent  upon  con- 
dition, and  the  reversion  of  two  acres  were  granted, 
the  rent  might  be  apportioned,  but  the  condition  was 
destroyed,  "  for  that  it  is  entire  and  against  common 
right  "  (k).     The  law  on  this  point  was  partially  altered 
by  the  Law  of  Property  Amendment  Act,  IftyJ).  which 
provides  (/)  that  where  (he  roversiim  upon  a  lease  is 
severed,    and    the    rent    is    legally    apportiontul,    the 
assignee  of  each  part  of  the  reversion  shall,  in  respect 
of  the  apportioned  rent  belonging  to  him,  have  the 
benefit  of  all  conditions  of  re-entry  for  non-payment 
of  the  original  rent.    It  will  be  observed  that  this 
enactment  does  not  affect  conditions  of  re-entry  on 
breach  of  covenants  ;  also  that  it  can  only  take  effect, 
if  the  rent  be  legally  apportioned.    Rent  can  only  be 
legally  apportioned  by  the  consent  of  the  tenant  to 
the  apportionment,  or  by  the  verdict  of  a  jury  (m). 
But  with  regard  to  leases  made  after  the  year  1881,  the 
common  law  rule  was  altogether  abolished   by  the 
Conveyancing  Act,  1881  (w),  which  provides  that  every 
condition  or  right  of  re-entry  and  every  other  condition 
contained  in  such  leases  shall,  on  the  severance  of  the 
reversionary  estate  in  the  land  leased,  be  apportioned 
and  remain  ?;mexed  to  the  several  parts  of  the  rever- 
sionary estate  as  severed.     The  old  law  remains  in 
force  as  to  leases  made  before  1882  (o). 

It  was  provided  by  the  Statute  of  Frauds  (p),  that  .statute  of 
no  leases,  estates,  or  interests,  not  being  copyhold  or  Jeqi 

(i)  Co.  Litt.  215  a.    The  con-  {I)  Stat.  22  &  2.3  Vict.  c.  S.'i.  writing  to 

H.  3.  assign  a  lease. 

(»»)  Bliis  V.  Cvllins,  5  H.  &  A. 
87(t.     See  anle,  p.  445. 

'«)  Stat.  44  &  45  Viot.  c.  41, 
s.  12  ;  see  also  s.  10. 

(o)  Pigolt  V.  Middlesex  County 
Council,  1»09,  I  Ch,  134.  14^ 

(p)  2!)  Car.  If.  c.  3,  s.  3. 


dition  18,  however,  apportionable 
at  common  law  if  the  reversion 
be  severed  by  act  in  the  law,  or 

^'"   '     oh 


by  the  involuntary  act  of  the 
reversioner ;  Pigott  v.  Middlesex 
Coantff  Council,  1909,  1  Ch.  134, 
1^2,  143.  See  as  to  coparceners. 
Dot  d.  De  Hutzen  v.  Lewis.  5  A.  & 
E.  277. 


W.K.P. 


u 
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..f  title  isi 
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customary  interests,  in  any  lands,  tenements,  or  here- 
ditaments, should  ho  assigned,  unless  by  deed,  or  note 
,  in  nvriting.  signed  by  the  party  so  assigning  or  his  agent 
*  thereunto  lawfully  authorised  by  writing,  or  by  act  or 
operation  of  law.  And  now,  by  the  Beal  Property  Act, 
1845  (g),  an  assignment  of  a  chattel  interest,  not  being 
copyhold,  in  any  tenements  or  hereditaments,  shall  bo 
void  at  law  unless  made  by  deed  (r).  No  particular 
form  of  words  is  required  to  make  a  valid  assignment 
of  a  lease  for  years :  but  a  clear  intention  must  be 
expressed  1o  divest  the  assignor  of  his  legal  right  to 
possession  of  the  demised  premises,  and  to  transfer 
the  same  to  the  assignee  (s). 

With  regard  to  lands  in  Middlesex  or  Yorkshire, 
assignments  of  such  leases  thereof  as  require  registra- 
tion (/)  are  voidable,  if  not  registered,  in  the  same 
juanner  as  conveyances  of  the  freehold  estate  (u) ;  and 
so  are  assignments  of  leases  for  twenty-one  j-ears  (.r 
under,  if  the  assignment  be  not  accompanied  witii 
delivery  of  the  actual  possession  of  the  demised  land  (x). 
And  ail  assignment  on  sale  (?/)  of  a  lease  capable  of 
registration  (^),  and  having  at  least  forty  years  to  run. 
of  land  situate  in  a  disl net  where  registration  of  title  is 
comptdsoiy  (o)  operates  only  as  an  agreement,  and  does 
not,  pass  any  legal  estate  to  the  assignee  unless  or  until 
he  is  registered  as  the  proprietor  of  the  lease  {b).    But 

stat.  47  iV 


iq)  stat.8&i>Vi.t.p. ior.,s.:i. 

repealing  stat.  7  &  8  Viet.  <•.  7(s 

s.  3,  to  the  same  effeot. 

Stamps  on  (r)  Assignments  of  leaseholds 

assignments     on  sale,  mortgage,  voluntary  con  - 

1  if  leaseholds,  veyanee  or  otherwise  are  charged 

with  the  same  stamp  duty  as 

ronveyanees  of  freeholds  on  the 

like  occasions  ;  see  ante,  pp.  80, 

n.  (w).  150,  n.  (d).  197.n.  (o) ;  next 

chapter;  po«t.  Part  VI. 

is)  Be  Beachey,  1004,  I  Ch.  ti7. 

It)  Ante.  p.  51t> 

ill)  Antf.  p.  212. 

(x)  Sug.  V.  &  P.  7:W  ;   I  Dart, 


V.  &  P.  700,  7th  ed. 
48  Vict.  e.  54.  B.  28. 

(y)  Anif,  p.  215,  nn.  (/').  (')• 

(s)  i4ii<e,p.  51(i. 

(a)  j4n««',p.214. 

(6)  Stat.  CO  &  01  Viif.  e.  r.5. 
s.  20,  as  extended  by  ss.  22  (<>), 
24,  and  I^and  Transfer  Rulei*, 
1903,  Nos.  08—70.  (1908)  IV. ; 
also  applying  to  leases  having 
two  lives  yet  to  fall  in.  lliere  is 
the  like  exception  in  the  case  of 
an  assignment  to  trustees  foi 
the  purposes  of  the  Settled  Land 
Acts  as  in  the  case  of  a  lease  to 
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this  dofts  nof,  appear  to  affect  an  assignment  on  sale  of 
a  term  origmally  created  for  mortgage  purposes  (c). 

Leasehold  estates,  being  chattels,  could  always  be  Will  of 
bequeathed  by  will  {d).    And,  as  we  have  seen  (e),  they  ^'"'"^"^ 
devolve  in  the  first  place  on  the  executors  of  the  will, 
in  the  same  manner  as  other  personal  estate ;   or,  on 
the  decease  of  their  owner  intestate,  they  will  pas's  to 
his  administrator.    And  an  executor  or  administrator 
has  the  same  power  of  disposing  of  any  term  of  years 
so  vested  in  him,  in  order  to  raise  money  to  pay  debts, 
expenses,  or  (in  the  case  of  a  will)  legacies,  as  he  has 
with  regard  to  the  deceased  person's  other  chattels  (/ ). 
Specific  bequests  of  leasehold  estates  are  subject  to  the 
executor's  assent  in  the  same  manner  as  hko  bequests 
of  other  chattels  (g).    It  was  formerly  a  rule  that  where  General 
a  man  had  lands  in  fee  simple,  and  also  lands  held  for  ''*'''°- 
a  term  of  years,  and  devised  by  his  will  all  his  lands 
and  tenements,  the  fee  simple  lands  only  passed  by  the 
will,  and  not  the  leaseholds ;   but  if  he  had  leasehold 
lands,  and  none  held  in  fee  simple,  the  leaseholds 
would  then  pass,   for  otherwise  the  will  would   be 
merely  void  Qi).    But   the  Wills  Act,   1837  (i),  now  Will.  Aef 
provides,  that  a  devise  of  the  land  of  the  testator,  or  of 
the  land  of  the  testator  in  any  place,  or  in  the  occupa- 
tion of  any  person  mentioned  in  his  will,  or  otherwise 
described  in  a  general  manner,  and  any  other  general 
devise  which  would  describe  a  leasehold  estate  if  the 
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such  trustees ;  L.  T.  R.  (1903), 
No.  6»,  on^e,  p.  516,  n.  (»/);  see 
post.  Part  VII. 

i.^l'v^'if'-P-"^'!  ««*  1  Wins. 
\  .  &  P.  384,  2nd  Pd. 

(d)  Ante,  p.  20. 

(e)  ^n<e,  pp.  20,  21,  222. 
(/)  Ante,  p.  222. 

ig)  Ante,  p.  224. 
(A)  Rose  V.  Bartlelt,  Cro.  C!ar. 
^f»2  ;  see  ante,  p.  22. 
(»■)  Stat.  7  Will.  IV.  &  1  Viet. 
■  26,  fl.  26.    See  Witaon  v.  Eden. 


fi  Exeh.  752,  18  Q.    B.  474, 


Beav.  153 ;    Prescoft  v.  Barter, 
L.  R.  9  Ch.  174.    Stat.  22  &  23 
Vict.  c.  35,  8.  27,  contains  a  pro- 
vision for  the  exoneration  of  the  Exonera- 
executors  or  administrators  of  a  tion  of 
lessee  from  liabihty  to  the  rents  executors  an<l 
and    covenants    of     the    lease,  administra 
similar  to  that  to  which  we  have  tors  of  lessee, 
already  referred  with  respect  to 
their  liabihty  to  rents-charge  in 
conveyances    on    rents-chaise ; 
sec  ante.  p.  446,  n.  («) ;  Re  Gretn 
2  De  Gex,  F.  &  J.  121 :   Wms. 


16      Pcrs.  Prop.  499,  17th  ed. 
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testator  had  no  freehold  estate  which  could  bo  described 
by  it,  shall  bo  construed  to  include  the  leasehold  estates 
of  the  testator,  or  his  leasehold  estates  to  which  such 
description  shall  extend,  as  well  as  freehold  estates, 
unless  a  contrary  intention  shall  appear  by  the  will. 

As  chattels,  leasehold  (>states  have  always  been  liable 
to  alienation  for  the  tenant's  debts,  both  during  his  life 
in  execution  of  a  judgment  against  him  (fc)  and  after 
his  death  (I).  On  a  judf;m«>nt  against  a  tenant  for  years, 
his  term  may  be  seized  and  sold  by  the  sheriff  as  a 
chattel  under  the  writ  of  fieri  Jacins  (m).  And  by  the 
old  law,  execution  might  bo  had  under  the  writ  of 
elegit  (n)  of  the  whole  of  a  debtor's  term,  as  a  chattel,  or 
of  half  of  it,  as  land  (o).  But  at  conunon  law,  judg- 
ments wore  no  more  binding  on  lands  held  for  a  term  of 
years  than  on  other  chatt(^ls  (p) ;  which,  by  the  Statute 
of  Frauds,  wore  not  bound  by  judgments  until  a  writ  of 
execiition  was  actually  in  the  hands  of  the  sheriff  or  his 
officer  (q).  By  the  Judgments  Act,  1838,  lands  held  for 
a  term  were  made  liable  to  judgments  against  the  tenant 
in  the  same  manner  as  freehold  lands  (r) ;  but  by  th(> 
J.  Igraents  Act,  1889,  as  against  purchasers  without 
notice  of  any  judgments,  such  judgments  were  to  have 
no  further  effect  than  they  would  have  bad  under  the  old 
law(s).  And  the  before-mentioned  Acts  of  1860,  1864 
and  1888,  reducing  the  lien  of  judgments,  applied  to 


(J:)  Hoc.  Abr.  Execution  (C. 
2.4). 

{I)  Ante,  pp.  20,  21. 

(m)  4  Rep.  74  ;  Taylor  v.  Cole, 
3  T.  B.  292,  1  R.  R.  706 ;  see 
Doe  d.  Hughes  v.  Jones,  9  M.  & 
W.  372  ;   ante,  p.  272. 

(n)  Ante,  p.  272,  and  note  (h). 

(o)  8  Rep.  171  ;  Bac.  Abr. 
Execution  (C.  2). 

(p)  8  Rep.  171  ;  Shirley  v. 
Wails,  3  Atk.  200. 

(g)  Stat.  29  Car.  II.  c.  3,  s.  16. 
See  VVms.  Pers.  Prop.  107,  108, 


17th  ed. 

(r)  Ante,  pp.  274,  275  ;  Johns 
V.  Pink,  1900.  1  Ch.  290. 

(«)  Stat.  2  &  3  Vict.  c.  11,  s.  5  ; 
Westbrook  v.  Blythe,  3  E.  &  B. 
737.  And  if  leaseholds  should  be 
considered  to  be  goods  within  the 
meaning  of  stat.  10  and  20  Vict. 
0.  97, 8. 1,  then  a  purchaser  with- 
out notice  was  thereby  protected, 
if  he  acquired  title  at  any  time 
before  an  actual  seizure  under  the 
writ ;  see  Wms.  Pers.  Prop.  108, 
17th  cd. 
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leaseholds  equally  with  freeholds  (<).  The  Land  Charges 

Act,  1900  (tt),  repealed  these  provisions  of  the  Judgments 

Act,  1839,  and  the  Acts  of  18GU  and  1864,  us  from  the 

Ist  of  July,  1901  :   but,  as  wo  have  soon,  no  judgment 

shall  thenceforward  operate  as  u  charge  on  land  unless 

or  until  a  writ  or  order  for  the  purpose  of  onforciug  it 

is  registered  under  the  Land  Charges  Act  of  1888  (i). 

By  the  common  law,  terms  of  years  are  not  bound  by 

the  tenant's  debts  to  the  Crown,  until  award  of  execu-  Crown  dobu. 

tion  against  him  (y).    And  purchasers  of  terms  wore 

further  protected  by  the  before-mentioned  provision  of 

the  Crown  Suits  Act  of  1865  {z)  ;  and  as  from  the  1st 

of  July,  1901,  they  have  had  the  protection  given  by 

the  Land  Charges  Act,  1900  (a).    Terms  have  always 

been  hablo  to  ahenation  for  debt  on  the  tenant's 

bankruptcy  (6).    But  as  leases  for  years,  by  reason  UankrupUy. 

of  their  rent   and   covenants,   are   sometimes   more 

burdensome  than  prolitable,  under  the  old  bankrupt 

law,  a  bankrupt's  term  did  not  vest  in  his  assignees 

(who  occupied  a  position  similar  to  that  of  the  present 

creditor's  trustee)  ^vithout  their  acceptance  of  it  (c). 

As  we  have  seen,  under  the  Bankruptcy  Act,  1883, 

when  a  debtor  is  adjudged  bankrupt,  the  whole  of  his 

property  vests  at  once  in  the  trustee  for  the  purposes 

of  the  Act  (d).     But  the  trustee  may,  witliin  the  time  Disclaimer  of 

and  under  the  conditions  specilied  in  the  Act,  disclaim  'easeholda  by 

trustee  in 
ruptoy  but  before  his  discharge,  •'^n'^^Ptcy- 
ite  might  make  a  valid  di:« position 
of  thfui  to  any  one  dealing  with 
him  in  good  faith  and  fur  value, 
either  witii  or  without  notice  of 
the  bankruptcy,  before  the 
trustee  intervened  ;  He  Clayton 
if;  liardai/a  VontnKt,  18'J5,  2 
("h.  212  ;  VVms.  IVrs.  I'rop.  20U, 
300  &  Addenda,  17th  ed.  This 
doctrine  is  conlirmcd  by  that 
Act  and  extended  to  real  pro- 
perty as  above  mentioned  ;  stat. 
a  i  i  Cieo.  V.  c.  U,  ».  LI  (1);  »  i^^ukrupt's 

after-acquired 
leaseholds. 


Ill 


I  , 


(0  Ante,  pp.  275— 27S. 

(u)  Stat.  t)3  &  (i4  \ict.  c.  20, 
8.  5 ;  atUe,  p.  277. 

(*)  Sect.  2  ;  ante,  p.  277. 

(y)  Fkeiwood'a  case,  8  Kep. 
171;  13  Price,  (559  ;  Chittv,  Pre- 
rogative of  the  Crown,  284,  2'J7, 
2»8. 

(z)  .4»jfe,  p.  290. 

(a)  Ante.  p.  291. 

(6)  AiUe.  p.  282. 

(c)  Bao.  Abr.  Bankrupt  (K). 

(d)  AnU,  p.  282.  It  was  held, 
before  the  Bankiuptuy  Act  of 
1913,  that  if  the  debtor  acquired 
any  leaseholds  ♦  aJUr  his  bank- 


ank,  p.  282. 


534 


op   I'KMHONAL   INTERESTS   IN    MEAL   EHTATE. 


uny  part  of  the  property  of  the  baukrupt  which  con- 
eista  of  land  of  any  tenure  buriiened  with  onerous 
coveuantH  :  although  bo  is  not  entitled,  as  a  rule,  to 
disclaim  a  lease  without  the  leave  of  the  Court  («).  In 
the  event  of  a  disclaimor  by  tho  trustee  of  the  bank- 
rupt's leasehold  property  the  Court  may,  under  the 
conditions  specified  in  tho  Act,  make  an  order  vesting 
the  same  in  any  other  person  entitled  thereto  (/). 


Underlease. 


L'lidcik'ati* 
for  the  wholo 
term. 


It  has  been  mentioned  (jf)  that  a  tenant  for  years 
may,  imless  restrained  by  express  covenant,  make  an 
assignment  of  his  whole  term,  or  an  imdorlease  for  any 
part  thereof.  Any  assignment  for  less  than  tho  whole 
term  is  in  effect  an  imdorlease  (h).  On  the  other  hand, 
any  assuninco  purporting  to  bo  an  underlease,  but 
which  comprises  tho  whole  term,  is,  by  tho  better 
opinion,  in  effect  an  assigmuont  (i).  It  is  true  that 
in  some  cases,  whore  a  tenant  for  years,  havmg  less 
than  three  years  of  his  term  to  run,  has  orally  agreed 
with  another  person  to  transfer  thy  occupation  of  tho 
premises  to  him  for  tho  rest  oi  tho  term,  ho  paying  an 
equivalent  rent,  tliis  has  been  regarded  as  an  under- 
lease, and  so  valid  (k),  rather  than  as  an  attempted 
assignment  which  would  bo  void,  formerly  for  want  of 


(t)  See  stttt.  40  &  47  Vict, 
c.  52,  a.  55,  amended  by  53  &  54 
Vict.  c.  71,  s.  13;  Bankruptey 
Rules,  18W,  No.  09  ;  Utacnj  v. 
Hill,  1901,  1  K.  13.  060. 

(/ )  Stat.  40  &  47  Vict.  c.  52, 
u.  55,  Hub-s.  0,  umcnded  by  53  & 
54  Vict.  c.  71,  8.  13  ;  Jie  Finky, 
21  Q.  B.  1).  475  ;  Be  Morgan,  22 
Q.  B.  D.  592  ;  Re  Smith,  Ex  parte 
Hepburn,  25  Q.  B.  D.  530 ;  Be 
Baker,  1901,  2  K.  B.  028;  Be 
Carter  and  Mi;s,  1905,  1  K.  B. 
735 ;  Be  Uoliiuis,  1908,  2  K.  B. 
Sir. 

(7)  Ante,  i».  517. 

{h)  See  Sugd.  (Jouvibc  \'tndui., 


482  ;  Cottee  v.  Bkhard»on,  7  Ex. 
143. 

(i)  Palmer  v.  Edwards,  1 
Doug.  187,  n.  ;  ParmeiUtr  v. 
WeM>er,  8  Taunt.  593,  20  R.  K. 
675  :  2  Past.  Conv.  124  ;  Thont 
V.  yVoollcmnbe,  3  B.  &  Ad.  586 ; 
Langford  v.  Heltitea,  3  K.  &  J. 
22U,  227  ;  Beaumont  v.  3Jarqui<i 
of  Halisburi/,  19  Beav.  198,  210  ; 
Beardman  v.  Wilson,  L.  R.  4 
C.  P.  57  ;  Lewis  v.  Baker,  1905, 
1  Ch.  46,  50. 

(k)  PouUney  v.  Holmes,  1 
isli  ugii,  405 ;  Pnecc  \.  Coiru, 
5  Bing.  27  ;  FoUoek  v.  Ulacy,  9 
(j.  B.  1033. 
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a  writir  3  (/),  uud  uow  for  wuut  of  u  deeil  (tn).  It  i.s 
however,  held  that  no  distrosd  oau  bo  miido  for  tho  rent  Nu  .iihtrew 
thus  reserved  («).  But  if  u  tonuro  bo  croutod,  tho  lord,  '*"  '*"  """'"• 
if  ho  huvo  no  estuto,  must  ut  Iwi^t  huvo  a  scignory  (o), 
to  which  tho  rent  would  by  law  bo  incicb-ut ;  und  being 
thus  rent  service,  it  must  by  tho  common  law  bo  en- 
forceublo  by  distress  (^jj.  Tho  very  fuct,  therefore, 
thut  no  distress  cun  bo  made  for  the  rent  by  tho  common 
law,  shows  thut  there  can  bo  no  tenuio  between  tho 
parties.  And,  if  so,  tho  attempted  disposition  cannot 
operate  as  an  underlease  (q).  If,  however,  tho  dis- 
position bo  by  deed,  and  bo  executed  by  tho  alienee, 
it  has  been  decided  that  tho  reservation  of  rent  may 
operate  to  create  a  rent-charge  (r),  for  which  tho  owner 
may  suo  (s),  ana  which  ho  may  assign,  so  us  to  entitle 
Iho  assignee  to  suo  in  his  own  name  (<).  And  if  tlxis 
bo  BO,  there  seems  no  good  reason  why,  under  these 
circumstanceH,  tho  statutory  power  of  distress  given 
to  tho  owner  of  a  rent  seek  («)  should  not  apply  to  tho 
rent  thus  created  {x).  But  on  this  point  also  opinions 
differ  (?/).  It  has  been  held  that  such  a  rent  created 
after  tho  year  1881,  is  not  recoverable  by  means  of 
the  remedies  conferred  by  the  44th  section  of  the 
Conveyancing  Act,  1881  (z). 

Every  underlessee  becomes  tenant   to  tho  los^eo 


(/)  iStat.  29  Car.  II.  c.  3,  8.  3 ; 
ante,  p.  530. 

(m)  Stat.  8  &  I)  Vict.  c.  106, 
ii.  3  ;  ante,  p.  530. 

(»)  Bac.  Abr.  tit.  Diatreaa  (A) ; 

V.  Cooper,  2  Wilson,  375  ; 

Greece  v.  Corrie,  5  Bing.  24 ; 
Paxoe  V.  Paicoe,  3  Bing.  N.  U. 
898  ;  Lewis  v.  Baker,  1905, 1  Ch. 
iU,  50. 

(o)  AiUe,  p.  428. 

(p)  Litt.  bcct.  213. 

{q)  Barrett  v.  Ralph,  14  M.  & 
W.  348,  352. 

(r)  Anle.i'A'M.  Aruntclmr.m! 
iB^iUuig  uut  uf  leabiihulds  ia  a 
cliatt«l  real :  lie  Fraair,  1904,  1 
Cli.  HI,  720. 


(«)  Baker  v.  OontUng,  1  Biiiu. 
N.  C.  10. 

(0  WMianu  v.  Uauuard,  I  E. 
&  E.  1040. 

(u)  iSUt.  4  Ueu.  II.  c.  28,  a.  ii  ; 
ante,  pp.  430,  440. 

(x)  Pascoe  V.  Pascoc,  3  Biiig. 
N.  C.  905. 

{ij)  See V.  Cooper,  2  Wila. 

376 :  Langjord  v.  Selmea,  3  K.  & 
J.  220 ;  Smith  v.  Watts,  4  Drew. 
338 ;  WiUs  V.  CattUng,  7  W.  U. 
448  ;  Burtoii'ij  Compendium,  pi. 
111!  ;  Lewis  V.  Baker,  1900,  1 
Cli.   M,  4S  Mid  !i.  (0). 

(i)  SUt.  44  &  45  Vict.  u.  41  ; 
ii'ifr,  p.  140  ;  Lewii  v.  Baker,  ubi 
sup. 
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i  I 

ii 


No  privity 
Iwtween  th( 


undcrleMcv. 


Derivativo 
term  i»  not 
Ml  ettate 
in  uriginal 
tvrin. 


who  grunt.s  thu  uiidurleuMo,  and  not  tenant  to  the 
original  IcHsor.  Butweun  him  and  thu  uitdtirlesttoo,  no 
lotlTrandUjc  privity  is  siiid  to  exint.  Thus  the  original  loasor  cannot 
maintain  any  uetiun  aguin.st  an  undcrlensuo  for  any 
breach  of  the  covenants  contained  in  tho  original 
lease  (a).  His  remedy  is  only  against  thu  lessee,  or 
any  assignoo  from  him  of  tho  whole  term.  Nor  can  the 
underksseo  sue  the  original  lessor  upon  any  of  thu 
lessor's  covenants  contained  in  the  head  lease  {b). 
Tho  derivativo  term,  which  is  vested  in  the  underlessee, 
is  not  an  estate  in  the  interest  originally  granted  to 
tho  lessee  :  it  is  u  new  and  distinct  term,  for  u  different, 
because  a  less,  period  of  time.  It  certainly  arises  and 
takes  effect  out  of  the  original  terni,  and  its  existence 
d(  pends  on  the  continuance  of  such  term,  but  still, 
when  created,  it  is  a  distuict  chattel,  in  the  same  way 
as  u  portion  of  tsiiy  moveable  piece  of  goods  becomes, 
when  cut  out  of  it,  u  separate  chattel  personal  (c). 

liidertciiaut        At  comuion  law,  tho  goods  of  an  undertenant  were 

liable "ui  diji-  liable  to  bo  distrained  upon  for  rent  in  arrear  under 

treM  fur  y«>t  the  head  lease  ;    for  the  remedy  of  distress  for  rent 

head  leoiK-.      servico  was  in  general  available  against  all  goods  which 

were  upon  the  land  charged  with  the  rent,  irrespective 

of  their  ownership  (il).    Hut  we  have  seen  that  the 

goods  of  undertenants  holding  at  i'  •.  ick-rent  payable 

by  equal  instalments  not  less  of* en  than  every  quarter 

and  of  lodgers  are  now  protected  from  distress  on  the 

conditions  and  with  the  exceptions  specified  in  an  Act 


(a)  Holford  v.  Ilalclt,  1  Dtnigl. 
IH3  ;  Jiand  v.  Jiltm;  lUOl,  2  Cli. 
721.  U,  however,  the  lease  uun- 
tiiin  cuvenantd  restricting  the 
use  of  the  land,  on  underlessee, 
being  held  to  have  constructive 
notice  of  his  lessor's  title,  may 
bn  nwtrained  frni.'.  contravening 
r  he  covenants,  under  the  doctrine 
permitting  restricticns  as  to  the 
u»v  of  land  to  be  a  burden  on 


the  land  in  equity  ;  atiU,  p.  18!t  ; 
I'atman  v.  tlarland,  17  Ch.  I). 
353 ;  John,  etc.,  Vo.  v.  Uolmea, 
1000,  1  Ch.  188;  see  Hall  v. 
Emn,  37  Ch.  D.  74. 

(6)  Sovth  oj  England  Dairita, 
Ltd.  v.  Baker,  1906,  2  Ch.  631. 

ie\  See  Re.  Moore  tk  Uulm's 
Contract,  1912,  2  Ch.  105. 

(d)  AiUe.  pp.  67,  341  ;  hca- 
wood  v.  Bone,  13  Q.  B.  D.  179. 
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«)f  lyOH  (<•).     An  imdortt'iiunt  is  ulso  liahlo  to  Lo  oji-cti'd 
by  tho  Buperior  limdiord  in  cuso  tho  hiud  Icuso  bo 
detennini'd  under  u  proviso  for  re-t-ntry  tlu'rcin  con- 
tained on  non-puynit'nt  of  tbo  rent  rtsfrvcd  or  on 
breach  of  any  covenant  made  by  the  head  ha.so(/). 
An   undertenant   is,   however,   entitled   (o   tho  same 
oquitable  and  statutory  reUef  aj,'ainst  forfeiture  for 
non-payment  of  the  rent   under  tho  head  lease,  on 
puyment  of  all  arrears  and  costs,  as  the  lessee  him- 
self (j/).     And    by    the    Conveyancing    Act,    1892  (/(), 
where  a  lessor  is  proceeding  by  action  or  otherwise  to 
enforce  a  right  of  re-entry  or  forfeiture  under  any 
covenant,  proviso,  or  stipulation  in  a  lease,  tho  Court 
may,  on  ai)plicati«tn  by  any  person  claiming  as  under- 
lessee  any  estate  or  interest  in  tho  property  comprised 
in  the  lease,  or  any  part  thereof,  either  in  tho  lessor's 
action  (if  any)  or  in  any  action  brought  by  such  person 
for  that  purpose,  make  un  order  vesting,  for  the  whole 
term  of  the  lease  or  any  less  term,  the  property  com- 
prised in  tho  lease,  or  any  part  thereof,  in  any  person 
entitled  as  underlessee  to  any  estate  or  interest  in  such 
property,  upon  such  conditions,  as  to  execution  of  any 
deed   or   other   document,    payment   of   rent,   costs, 
expenses,  damages,  compensation,  giving  security,  or 
otherwise,  as  the  Court  in  tho  circumstances  of  each 
case  shall  think  lit ;  but  in  no  case  shall  any  such  under- 
lessee  be  entitled  to  require  a  lease  lo  bo  granted  to 
him  for  any  longer  term  than  he  had  under  his  original 
sub-lease.     Under  this  Act,  an  undertenant  may  bo 
reheved  against  a  forfeiture  for  breach  of  covenant 
contained  in  the  head  lease,  in  cases  where  the  lessee 
himself  would  bo  without  remedy  under  tho  Act  of 

(e)  Anle,  p.  341. 

(/)  flttrtv. Oroy,  1891, 2(i.B. 
!»8,  deciding  that  an  undertcnan  t 
had  no  claim  t-o  the  relief  given 
to  a  *'  leasee  "  by  tho  Conveyanc- 
ing Act  of  1881  against  forfeiture 
for  breach  of  a  covenant  in  the 


And  to  bo 
••jfcted  on 
detrmiinatiun 
of  the  hettd 
li-oM)  under 
a  condition 
of  re-entry. 

Kclief  to 
undertenant 
againit  for- 
feiture iif 
the  head 
loaac. 


head  lease  ;  ante,  pp.  341,  342, 
024— 62«. 

(17)  Ante,  p.  342,  and  n.  (i) : 
H'^mjArcys  v.  Morten,  1905,  1 
Ch.  739. 

(h)  Stat.  C5  &  5(i  Vict.  c.  13, 
8.  4. 


!  1 
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Underleaso 
uot  deter- 
mined by 
surrender  of 
the  head 
leaae. 


T^uds  ill 
Middlesex 
ur  Yorkshire. 


liMids  ill  a 
cumpulaory 
rrgistratiou. 


1881  ((),  for  instance,  on  breach  of  a  covenant  against 
assigning  without  the  lessor's  licence  (&),  or  to  pay 
the  rent  {I).  But  he  cannot  obtain  relief  under  this  Act 
after  the  superior  landlord  has  actually  re-entered  (m). 
An  underlease  is  not  determined  if,  without  the  under- 
tenant's «50nourrence,  the  head  lessee  surrender  the 
original  term  to  the  superior  landlord.  For  although 
the  lessee  may  thus  extinguish  his  own  interest  in  the 
original  term  (n),  he  has  no  power  so  to  affect  the 
interests  of  his  undertenants  or  other  grantees  (o). 

In  Middlesex  or  Yorkshire,  underleases  and  assign- 
ments thereof  are  voidable,  if  not  registered,  in  the 
same  manner  and  with  the  Uke  exceptions  as  leases 
from  the  freeholder  and  assignments  of  such  leases  {p). 
And  the  provisions  of  the  Land  Transfer  Act,  1897  (g), 
with  respect  to  compulsory  registration  apply  to  under- 
leases and  assignments  thereof  iu  Uko  manner  and 
with  the  hko  exceptions  as  to  leases  from  tlio  f'-eeholdcr 
and  assigmnonts  of  the  same  (r). 


HusUftud's  ^y  t'l^o  common  law,  if  a  married  woman  were 

righte  ill  his    possessed  of  a   term  of  years,   her  husband  might 

wife's  term  at  ^.  ,.  •  ,      •        ,.  x  -jZ 

common  law.  dispose  of  it  at  any  tuuo  durmg  the  coverture,  eitner 
absolutely  or  by  way  of  mortgage  (s) ;  and  if  ho 
survived  her,  he  became  entitled  to  it  by  his  marital 
right  (<).    But  if  he  died  in  her  Hfetime,  it  survived 


(t)  Ante,  pp.  525,  520. 

(k)  Wardens  of  ChalmtUy  School 
V.  Setixll,  1894,  2  Q.  B.  900; 
Imray  v.  OaksheUe,  1897,  2  Q.  B. 
218 ;  see  Matthewa  v,  SmaUwood, 
1910,  1  Ch.  777. 

(2)  Gray  v.  Bonsall,  1904,  1 
K.  fi.  601. 

(m)  Ante,  p.  52U,  and  n.  (w); 
Humphreys  v.  Morten,  1900,  1 
Ch.  739,  741. 

(II )  Above,  p.  340. 

(o)  Davenport's  cane,  8  ivi'u, 
114;  Mellor  v.  Watkins,  L.  It. 
!•  Q.  B.  400;  JJarid  v.  ,Va.'-.», 
ISVta,  1  Ch.  bSJ,  533  ;  Lcschallas 


V.  Woolf,  1908,  1  Ch.  641,  661 ; 
Parker  v.  Jmes,  1910,  2  K.  B. 
32.  See  Wilkes  v.  Spooner,  1911, 
2  X.  B.  473,  as  to  equities 
affecting  a  surrendered  term. 

(p)  Ante,  pp.  516,  630. 

(q)  Stat.  60  &  61  Vict.  c.  Co, 
a.  20  ;  ante,  p.  215. 

(r)  Sects.  22  (6),  24,  and  Fiisl 
iScheduIe  ;  Land  Transfer  Bulcb, 
1903,  Nob.  68—70,  (1908)  IV. 

(a)  Hill  V.  Edmonds,  5  Do  lii  -s. 
&  S.  003,  607. 

(()  Co.  Litt.  46  b,  361  a ;  ;n; 
itiitc,  p.  312  ;  Wmb.  Cuuv.  istut. 
374,  375,  452. 
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to  her,  and  his  will  alone  was  not  sufficient  to  deprive 
her  of  it  (u).    And  if  a  trustee  were  possessed  of  a  Wife's  equit- 
term  of  years  on  trust  for  a  married  woman,  equity  *i"r  S,^*^/ 
gave  her  husband  similar  rights  over  her  equitable  y«»"- 
interest  therein  (x) ;  subject  however  to  the  assertion  Wife's  equity 
by  the  wife  of  her  equity  to  a  settlement,  or  right  to  meSr"'" 
have  a  provision  secured  for  herself  and  her  children 
by  settlement  of  the  rents  and  profits  of  the  term,  or 
part  thereof,  on  trust  for  that  purpose  (y).    But  if  the 
trust  were  for  the  wife's  separate  use,  she  was  entitled 
to  enjoy  and  dispose  of  her  interest  as  fully  as  if  she 
were  a  feme  sole  (z).    And  now,  if  a  term  of  years  or 
any  equitable  interest  therem  belong  to  a  married 
woman  as  her  separate  property  under  the  Married 
Women's  Property  Act,  1882,  she  will  be  entitled  to 
hold  and  dispose  of  the  same  in  the  same  manner  as 
if  she  were  a  feme  sole  (o).    If,  however,  she  make  no 
disposition  of  such  a  term  in  her  hfetimo  or  by  her 
will,  her  husband  will  become  entitled  thereto  at  her 
death  in  his  marital  right,  without  taking  out  admini- 
stration to  her  effects  (6).    If  a  married  woman  be  Wife  trustee 
entitled  to  a  term  of  years  as  trustee,  it  is  thought  that  "^  *  '*""' 
she  can  now  dispose  thereof  as  if  she  were  a  feme  sole, 
and  past  dispositions  of  such  a  term  made  by  a  married 
woman  alone  after  the  year  1882  appear  to  be  vaUdated 


(tt)  2  Black.  Comm.  434 ;  1 
Rop.  Husb.  &  Wife,  173,  177  ; 
•itoe  d.  Shaw  v.  Steward,  1  A.  &  E. 
300. 

(X)  Donite  v.  Hart,  2  K.  &  M. 
300 ;  Be  Bellamy,  Elder  v.  Pear- 
son,  25  Cli.  D.  620  ;  see  Duberlij 
V.  Day,  16  Beav.  33, 16  Jur.  S«l. 

(y)  Hanson  v.  Keating,  4  Hare, 
1 ;  see  Wms.  Pers.  Prop.  538  sq., 
l(th  cd. 

(s)  See  ante,  pp.  318— 3J1. 
Jho  Married  Women's  Property 
Act,  1870  jstat.  33  &  34  Viet. 
I'-  03,  B.  7,  now  repealed,  sec 
""'?.  p.  321),  provided  lUut, 
where  any  woman  married  alter 


the  passing  of  the  Act  (9th  Aug. 
1870)  should  during  her  mar- 
riage become  entitled  to  any 
personal  property  (which  would 
seem  to  include  leaseholds)  as 
next  of  kin  or  one  of  the  next  of 
kin  of  an  intestate,  such  property 
should,  subject  and  without  pre- 
judice tu  the  trusts  of  any  settle- 
ment effecting  the  same,  belong 
to  her  for  her  separate  use. 

(«)  Stat.  4.'j  &  46  Vict.  e.  75, 
ss.  1  (»ub-s.  1),  2,  5;  ante,  pp. 
323 — 320  ;  sec  Wms.  Con  v.  fcitat. 
382,  383,  418,  421. 

(6)  Hunmii  v.  Wharluii,  Is'Jl, 
1  y.  B.  11)1. 
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Renewable 
lease*. 


Surroider 
in  law. 


and  confirmed   by  the  Married  Women's  Property 
Act,  1907  (c). 

In  many  cases  landlords,  particularly  corporations, 
are  in  the  habit  of  granting  to  their  tenants  fresh 
leases,  either  before  or  on  the  expiration  of  existing 
ones.  In  other  cases  a  covenant  is  inserted  to  renew 
the  lease  on  payment  of  a  certain  fine  for  renewal; 
and  this  covenant  may  be  so  worded  as  to  confer  on 
the  lessee  a  perpetual  right  of  renewal  from  time  to 
time  as  each  successive  lease  expires  (d).  In  all  these 
cases  the  acceptance  by  the  tenant  of  the  new  lease 
operates  as  a  surrender  in  law  of  the  unexpired  residue 
of  the  old  term ;  for  the  tenant  by  accepting  the  new 
lease  affirms  that  his  lessor  has  power  to  grant  it ; 
and  as  the  lessor  could  not  do  this  during  the  continu- 
ance of  the  old  term,  the  acceptance  of  such  new  lease 
is  a  surrender  in  law  of  the  former.  But  if  the  new 
lease  be  void,  the  surrender  of  the  old  one  will  be  void 
also  ;  and  if  the  new  lease  be  voidable,  the  surrender 
will  be  void  if  the  new  lease  fail  (e).  It  appears  to  be 
now  settled,  after  much  difference  of  opinion,  that  if 
a  new  lease  be  granted  to  another  person  with  the 
consent  of  the  tenant,  who  gives  up  possession  of  the 
premises,  that  is  an  implied  surrender  of  the  old 
term(/).  Whenever  a  lease,  renewable  either  by 
favour  or  of  right,  is  settled  in  trust  for  one  person  for 


(c)  Stot.  7  Edw.  VII.  c.  18,  s.  1, 
saving  titles  acquired  through 
the  husband  alone  before  the 
year  1908 ;  see  2  VVms.  V.  &  I'. 
U20,  922—924,  2nd  td.,  ante,  p. 
327  and  n.  (y). 

(d)  Iggulden  v.  May,  9  Ves. 
326,  7  East,  237,  8  R.  R.  623  ; 
Uare  v.  Burges,  4  K.  &  J.  45.  It 
is  held  that  such  covenants  are 
free  from  objection  on  the  score 
of  perpetuity  ;  see  4  K.  &  J.  67  ; 
42  Sol.  J.  630  (by  the  writer). 

(e)  Jve'a cote, 5 Rep.  lib;  Jioe 
d.  Earl  of  Berlceky  v.  Archbi*hop 


of  York,  C  East,  86,  8  R.  R.  413  ; 
J)oe  d.  EarlofEgrewont  v.  Courte- 
nay,  11  Q.  R.  702  ;  Voc  d.  Bui- 
dulph  V.  Foole,  11  Q.  R.  713; 
Tick  V .  LoruUm  United  Tramways, 
Ltd.,  1908,  2  K.  H.  126. 

(/ )  See  Lyon  v.  Reed,  13  M.  & 
W.  286,  306 ;  Creagh  v.  Blood, 
3  Jones  &  Ut.  133, 160;  NickeUs 
v.  AthersUme,  10  Q.  R.  944; 
M'DonneU  v.  Pope,  9  Hare,  705  ; 
Davison  v.  Gent,  1  H.  &  N.  744  ; 
Wallia  v.  Hands,  1893, 2  Ch.  75 ; 
cf.  ante,  p.  160,  u.  (c). 
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life  with  remainders  over,  or  in  any  other  manner, 
the  benefit  of  the  expectation  or  right  of  renewal 
belongs  to  the  persons  from  time  to  time  beneficially 
interested  in  the  lease :  and  if  any  other  person  should, 
on  the  strength  of  the  old  lease,  obtain  a  new  one,  he 
will  be  regarded  in  equity  as  a  trustee  for  the  persons 
beneficially  interested  in  the  old  one  (g).  So  the  costs 
of  renewal  are  apportioned  between  the  tenant  for 
life  and  remainderman  according  to  their  respective 
periods  of  actual  enjoyment  of  the  new  lease  (h). 

Before  the  year  1876  the  tenant  of  an  agricultural  Cbmpcnmi. 
holdmg  had  no  right  to  exact  compensation  from  his  ^°"  *** 
landlord  for  any  improvements  (t)   which  he  might  thefnm-"" 
have  made   during  his   tenancy;    except  under  unVrovemento. 
express  agreement  with  the  landlord  or  by  virtue  of 


(g)  Rawf.  V.  ChicheMer,  Ambl. 
715;  Giddinga  v,  Oiddingt,  3 
Rnss.  241 ;   Tanner  v.  Elworlhtj, 


4  Beav.  487  ;  Clegg  v.  Fishwiek, 
1  Mac.  &  a.  294.  See  ante. 
p.  185. 


It 


(A)  While  V.  While,  5  Ves.  554,  0  Ves.  560,  4  R.  R.  161  •  Allun  v 
BaMause,  2  V.  &  B.  65.  Jac.  631  ;  13  R.  R.  23,  23  R.  R.  167  foreen. 

Lr„  ^'  ^-  ?*■*;  ^^5.  •  ^""'"'  ^'-  H'^^eouH,  28  Beav.  313  ;  Brad- 
fordy.  Brownjohn,  L.  R.  3  Ch.  711;  Re  Baring,  1893,  1  Ch.  61. 
special  provisions  have  been  made  by  Parliament  for  facilitating  the 
procuring  and  granting  of  renewals  of  leases  when  any  of  the  parties 
tT-LI  ij  'x  '"**  *"■  '""**'«  ;  also  for  enabling  trustees  of  renewable 
leaseholds  to  renew  the  leases,  and  to  raise  money  by  mortgaee  to 
^/*!viw?'  renewal.  A  statute  of  the  year  1860  made  provision 
lor  facUitating  the  purchase  by  trustees  of  renewable  leaseholds  of 
the  reversion  of  the  land,  when  it  belongs  to  an  ecclesiastical  cor- 
JPi.  *  A*"^  '?'  taisma  money  for  that  purpose  by  sale  or  mortgage  ; 
laVl  7  the  exchange  of  part  of  the  lands,  comprised  in  any  renewable 
lease,  lor  the  revemon  in  other  part  of  the  same  lands,  so  as  thus  to 
acquire  the  entire  fee  simple  in  a  part  of  the  lands  instead  of  a  renew- 

,mHJ^<2.«^^7•'°J^  ^  ^'^  ^*^«  "^n-  "»?•*«'  '^oney  "rising 
under  the  Settled  Land  Act.  1882,  may  be  applied  in  purchase  of  the 

reversion  or  freehold  m  fee  of  any  settled  leasehold  land  ;  and  the 
ulT*  !i.  ■  ^^T  ^S^  P"''®''  ^  exchange  any  part  of  the  settled 
iTlfS  S^?''«»d.  See  stats.  11  Geo.  IV.  &  1  Will.  IV.  c.  65.  ss.  12. 
14—18,  20,  21 ;  63  Vict.  c.  5.  ss.  1 16.  120—124  ;  56  &  57  Vict.  c.  53, 
li  "placing  51  &  62  Vict.  c.  59,  ss.  10,  1 1  ;  23  &  24  Vict.  c.  124, 
Rs.  36—39 ;  anU,  pp.  123—125. 


i 


(i)  As  to  the  removal  of  build- 
mgs  and  fixtures  erected  by  a 
tenant  for  agricultural  purposes, 


see  Wms.  Fors.  Prop.  144—140, 
17th  ed. ;  Stat.  S  Edw.  VU.  c.  28, 
H.  21. 
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the  custom  of  the  country  where  the  holding  lay  (k). 
An  Act  of  1875  {I)  made  provision  for  the  compensation 
of  tenants  of  agricultural  holdings  for  improvements 
made  by  them.  But  the  operation  of  that  Act  might 
be  excluded  by  agreement  between  landlord  and 
tenant  (m) ;  and  in  practice  this  was  usually  done. 
The  Act  was  repealed  by  the  Agricultural  Holdings 
(England)  Act,  1888  (n) ;  and  the  law  is  now  con- 
solidated in  the  Agricultural  Holdings  Act,  1908  (o). 
Under  this  Act,  where  the  tenant  (p)  of  a  holding,  to 
which  the  Act  apphes  (g),  has  made  thereon  any 
improvement  of  the  kind  specified  in  the  Act,  he  is 
entitled  at  the  determination  of  his  tenancy  on  quitting 
his  holding  to  obtain  from  the  landlord,  as  compensa- 
tion under  the  Act  for  such  improvement,  such  sum  as 
fairly  represents  the  value  of  the  improvement  to  an 
incoming  tenant  (r).  Compensation  is  not  payable 
under  this  Act  for  the  erection  of  buildings  and  other 
permanent  improvements  specified  in  the  Act,  unless 
executed  with  the  consent  in  writing  of  the  landlord 
previously  obtained  (s) ;  or  for  drainage,  unless  the 
tenant  has  complied  with  the  conditions  of  the  Act 


(i)  See  HuUon  v.  Warren,  1  M. 
&  W.  466 ;  notes  to  Wigglesworth 
V.  DMiton,  1  Smith,  L.  C. ; 
Bradburn  v.  Foley.  3  C.  P.  1). 
120  134. 

(2)  Stat.  38  &,  39  Viot.  c  92. 
amended  by  stat.  39  &  40  Vict. 
r.  74. 

(m)  See  stot.  38  &  39  Vict. 
c.  92,  S8.  54 — 57. 

(h)  SUt.  46  &  47  Vict.  c.  01 ; 
amended  by  63  &  54  Vict.  c.  57  ; 
58  &  59  Vict.  c.  27  (as  to  market 
gardens) ;  63  &  64  Vict.  c.  60, 
and  0  Edw.  VII.  c.  56. 

(o)  Stat.  8  Edw.  VII.  c  28. 

(p)  In  this  Act  "tenant" 
means  the  holder  of  land  under 
n  contract  of  tenancy  for  a  term 
of  years,  or  for  lives,  or  for  lives 
and  j'ears,  or  from  yp»r  tn  vrar  ; 
sect.  48  (1). 


q)  See  ante,  p.  512.  Stat.  5U 
ic  51  Vict.  c.  26  secures  to  thi; 
tenants  of  allotments  of  not  mon> 
than  two  acres  cultivated  as  u 
farm  or  garden  compensation  for 
crops  left  in  the  ground  at  the 
end  of  their  tenancies. 

(r)  The  amount  and  time  and 
mode  of  payment  of  compensa- 
tion is  to  be  settled  by  agreement , 
or  by  arbitration  as  prescribed 
by  the  Act  in  case  of  difference  ; 
and  claims  by  a  tenant  entitled 
to  compensation  under  custom, 
agreement  or  otherwise  for  any 
improvement  specified  in  the  Act 
are  to  be  adjusted  in  the  same 
way ;  stot.  8  Edw.  VII.  c.  28,  ss. 
6,  13 ;  see  Rules  of  1908  under 
the  Act,  W.  N.  0th  .July,  1912 

(.1)  Stat.  8  Edw.  VII.  e,  28,  s.  2 
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in  giving  to  the  landlord  or  his  agent  due  notice  of 
intention  to  execute  such  an  improvement  (t).    But 
compensation  may  be  obtained  for  the  improvement 
of  the  land  by  the  application  of  purchased  manure 
and  in  other  ways  described  in  the  Act,  although 
the  consent  of  the  landlord  should  not  have  been 
obtained  (u).    For  improvements  of  the  kind  last  men- 
tioned,  fair   and   reasonable   compensation,   payable 
under  an  agreement  in  writing,  may  be  substituted 
for  compensation  under  the  Act  (x).    But  any  contract 
made  by  a  tenant,  by  virtue  of  which  he  is  deprived 
of  hir-  right  to  claim  compensation  under  this  Act  in 
respect  of  any  improvement  described  (herein  is  void 
so  far  as  it  deprives  him  of  that  right  (y).    The  Act  Cbmpensa. 
also  contains  provisions  giving  to  the  tenant  the  right,  ^'°ma°e  b 
notwithstanding  any  agreement  to  the  contrary,  toK»meand 
compensation  for  damage  to  his  crops  from  game  (z),  ''MnZ^^^! 
and  forunreasonaltlo  disturbanceastlierein  described  («). 

A  landlord,  on  paying  to  tlie  ionant  the  amount  Power  t.> 
due  to  him  under  this  Act.  or  under  custom  or  agree-  P''*'"^?^''"'''- 

.....  ,  i->     ^    ing  with 

ment,  or  otherwise  in  respect  of  compensation  for  any  »^pnympnt. 
of  the  permanent  improvements  specified  in  the  Act, 
or  on  expending  such  amount  as  may  be  necessary 
to  execute  an  improvement  by  drainage,  which  the 
landlord  has  undertaken  to  execute  himsflf  in  accord- 
ance with  the  Act  (h).  may  olitain  from  Dip  Board  of 
Agriculture  and  Fisheries  (c),  an  order  in  favour  of 


(0  Sects.  3,  45. 

(w)  See  sect.  I  and  First  Sche- 
dule, Part  III.  Special  pro- 
visions are  made  as  to  compen- 
sation for  improvements  begim 
during  the  last  year  of  tenancy  ; 
see  sect.  9.  And  compensation 
for  any  improvement  made  or 
begun  before  the  Ist  Jan.,  1909. 
or  made  upon  a  holding  held 
under  a  contract  of  tenancy 
(other  than  from  year  to  year) 
■  urrent  ou  the  Isfc  Jan.,  1884, 
is   to   be  such   as    might   have 


been  claimed  if  the  Aet  had  not 
mssed  (see  antp,  p.  542,  n.  («)). 
but  the  procedure  for  the 
ascertainment  and  reroverv 
thereof  is  to  l>e  that  providell 
bv  the  Act. 
'(X)  Sect.  4. 

(//)  Sect.  .'5. 

(:)  Sect.  10. 

(a)  Sect.  11  ;    see  Rf  Bonnttl, 
1913,  2  K.  B.  637. 

(6)  See  sect.  3  (3). 

(c)  Anie,  p.  1  t.-J,  n.  (</). 
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Tnistes 
landlord. 


himself,  his  executors,  administrators  or  assigns, 
charging  the  holding,  or  any  part  thereof,  with  tho 
repayment  of  tho  amount  paid  or  expended  with  such 
interest  and  by  such  instalments,  and  with  such 
directions  for  giving  effect  to  the  charge,  as  tho  Board 
thinks  fit  (d).  Such  a  charge  nmst  bo  registered  in  tho 
office  of  Land  Registry  in  order  to  bo  valid  as  against 
a  purchaser  for  value  of  the  land,  in  tho  same  manner 
as  a  land  improvement  rent-chargo  (e).  Where  tho 
landlord  is  entitled  as  trustee,  or  otherwise  than  for  his 
own  benefit,  compensation  is  not  recoverable  against 
him  personally,  but  is  a  charge  on  and  recoverable 
against  the  holding  only ;  and  tho  charge  can  bo 
obtained  from  the  Board  of  Agriculture  and  Fisheries 
either  by  the  landlord  paying  or  proposing  to  pay  tho 
amount  due,  or  in  default  of  payment  by  tho  landlord 
for  one  month  by  the  tenant  in  his  own  favour  (/ ). 


Tjong  terms 
of  vears. 


is^ 


We  now  come  to  consider  those  long  terms  of 
years  of  which  frequent  use  is  made  in  conveyancing, 
generally  for  the  purpose  of  securing  tho  payment  of 
money.  For  this  purpose  it  is  obviously  desirablt> 
that  the  person  who  is  to  receive  the  money  should 
have  as  much  power  as  possible  of  realising  his  security, 
whether  by  receipt  of  the  rents  or  by  selling  or 
pledging  the  land  ;  at  the  same  time  it  is  also  desirable 
that  the  ownership  of  the  land,  subject  to  the  pay- 
ment of  the  money,  should  remain  as  much  as  possible 
in  the  same  state  as  before,  and  that  when  the  money 
is  paid,  the  persons  to  whom  it  was  due  should  no 

(d)  Sect.  16  (1).  The  sum  so 
charged  is  to  be  a  charge  on  the 
holding,  or  the  part  thereof 
charg^,  for  the  landlord's 
interest  therein  and  for  all 
interests  subsequent  to  that  of 
liie  landlord  ;  but  to  that  where 
the  landlord's  interest  is  an 
interest  in  a  leasehold,  the  charge 
shall  not  extend  beyond  the 
interest    of    the    landlord,    his 


executors,  administrators,  and 
assigns ;  sect.  16. 

(e)  See  sect.  19  ;  stat.  51  &  r,2 
Vict.  c.  51,  ss.  4, 12,  13  ;  ante,  p. 
437. 

(/)  Stat.  8  Edw.  VII.  c.  28, 
s.  35.  Such  a  charge  must  bo 
registered  in  the  same  manner 
asalandlord'scharite.  See  sects. 
19,35. 
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longer  havo  anything  to  do  with  the  property.    These 
desirable  objects  are  accomplished  by  conveyancers 
by  means  of  the  creation  of  a  long  term  of  years,  say 
1000,  which  is  vested  (when  the  parties  to  be  paid  are 
numerous,  or  other  circumstances  make  such  a  course 
desirable),  in  trustees,  upon  trust  out  of  the  rents  and 
profits  of  the  premises,  or  by  sale  or  mortgage  thereof 
for  the  whole  or  any  part  of  the  term,  to  raise  and  pay 
the  money  required,  as  it  may  become  due,  and  upon 
trust  to  permit  the  owners  of  the  land  to  receive  the 
residue  of  the  rents  and  profits.    By  this  means  the 
parties  to  be  paid  have  ample  security  for  the  payment  The  partie, 
of  their  money.    Not  only  have   their  trustees  the  ^"^  »"»P'* 
right  to  receive  on  their  behalf  (if  they  think  fit^  the  '^""^^" 
wiiole  accruing  income  of  the  property,  but  they  havo 
also  power  at  once  to  dispose  of  it  for  1000  years  to 
come,  a  power  which  is  evidently  almost  as  effectual 
as  if  they  were  enabled  to  sell  the  fee  simple.    Until 
the  time  of  payment  comes  the  owner  of  the  land  is 
entitled,  on  the  other  hand,  to  receive  the  rents  and 
profits,  by  virtue  of  the  trust  under  which  the  trustees 
may  be  coiupelled  to  permit  him  so  to  do.    So,  if  part 
of  the  rents  should  be  required,  the  residue  must  be 
paid  over  to  the  owner ;   but  if  non-payment  by  the 
owner  should  render  a  sale  necessary,  the  trustees 
will  be  able  to  assign  the  property,  or  any  part  of  it, 
to  any  purchaser  for  1000  years  without  any  rent.    But  The  owner, 
until  these  measures  may  be  enforced,  the  ownership  J^§  °/ f^ 
of  the  land,  subject  to  the  payment  of  the  money,  toVe'Jay?* 
remains  in  the  same  state  as  before.    The  trustees,  Sm 
to  whom  the  term  has  been  granted,  have  only  a  chattel  '*f°«'- 
interest ;  the  legal  seisin  of  the  freehold  remains  with  the 
owner,  and  may  be  conveyed  by  him,  or  devised  by  his 
will,  or  will  descend  to  his  heir,  in  the  same  manner  as 
if  no  term  existed,  the  term  all  the  while  still  hanging 
over  the  whole,  ready  to  deprive  the  owner  of  all  sub- 
stantial enjoyment,  if  the  money  should  not  be  paid. 
w.R.P.  35 
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If,  however,  the  money  should  be  paid,  or  nhould 
not  nltimately  bn  required,  different  methods  may  be 
employed  of  depriving  the  trustees  of  all  power  over 
the  property.  The  first  method,  and  that  most  usually 
adopted  in  modern  times,  is  by  inserting  in  the  deed, 
by  which  the  term  is  created,  a  proviso  that  the  t;erm 
Hhall  cease,  not  only  at  its  expiration  by  lapse  of  time, 
but  also  in  the  event  of  the  purposes  for  which  it 
is  created  being  fully  performed  and  satisfied,  or 
becoming  unnecessary  or  incapable  of  taking  effect  (g). 
This  proviso  for  censer,  as  it  is  called,  makes  the  term 
endure  so  long  only  as  the  purposes  of  the  trust 
require;  and,  when  these  are  satisfied,  the  term 
expires  without  any  act  to  be  done  by  the  tnistees ; 
their  title  at  once  ceases,  and  they  cannot,  if  they 
would,  any  longer  intermeddle  with  the  property. 

But  if  a  proviso  for  cesser  of  the  term  should  not  bo 
inserted  in  the  deed  by  which  it  is  created,  there  in 
still  a  method  of  getting  rid  of  the  term,  without  dis- 
turbing the  ownership  of  the  lands  which  the  term 
overrides.  The  lands,  in  such  cases,  it  should  bo 
observed,  may  not,  and  seldom  do,  belong  to  ono 
owner  for  an  estate  in  fee  simple.  The  terms  of 
which  we  are  now  speaking  are  most  frequently  created 
by  marriage  settlements,  and  are  the  means  almost 
invariably  used  for  securing  the  portions  of  the 
younger  children ;  whilst  the  lands  are  settled  on  the 
eldest  son  in  tail  (/»)•  But,  on  the  son's  coming  of 
ftge,  or  on  his  marriage,  the  lands  are,  for  the  most 
part,  as  we  have  before  seen  (t),  resettled  on  hint  for 
life  only,  with  an  estate  tail  in  remainder  to  his  unborn 
oldest  son.  The  owner  of  the  lands  is  therefore  pro- 
bably only  a  tenant  for  life,  or  perhaps  a  tenant  in 
tail.    But,  whether  the  estate  be  a  fee  simple,  or  an 


(g)  See  Sugd.  V.  A  P.  631. 
(A)  See  the  form  of  Hettlement 


given  in  Part  VI.,  jxwf. 
(I)  AtUe.  p.  101. 
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estate  tail,  or  for  life  only,  each  of  these  estates  i^i.  Any  e.ute  of 

as  we  have  seen,  an  estate  of  freehold  (A),  and.  ai  siioli  f'«»'»°W '» » 

)n  Jarger,  in  contemplation  of  law,  than  any  term  of  *•"«  » tirm 

yearg.  however  long.    The  consequence  of  "this  legal  "'  ^^' 

doctrine  is,  that  if  any  of  these  estates  should  happen 

to  he  vested  in  any  person,  who  at  the  same  time  is 

poflseflsed  of  a  term  of  years  in  «he  same  land,  and  no 

other  estate  should  intervene,  the  esfate  of  freehold 

will  infalhbly  swallow  up  the  term,  and  yet  be  not  a 

bit  the  larger.    The  term  will,  as  it  is  said,  bo  merged 

in  the  estate  of  freehold  (l).    Thus,  let  A.  and  B.'be  Merger  of 

tenants  for  a  term  of  1000  ye.ars,  and  subject  to  that  *'"'  **""• 

term  let  C.  be  tenant  for  his  life ;   if  now  A.  and  B. 

should  assign  their  term  to  C.  (which  assignment  under 

such  circumstances  is  called  a  surrender),  C.  will  still Surren.i.r. 

be  merely  tenant  for  life  as  before.    The  term  will  bo 

gone  for  ever ;  yet  C.  will  have  no  right  to  make  any 

disposition  to  endure  beyond  his  o\^ti  lifo.     He  had 

the  legal  seisin  of  the  lands  before,  though  A.  and  li. 

had  the  possession  by  virtue  of  their  term  ;   now.  ho 

will  have  both  legal  seisin  and  .actual  possession  dnriug 

his  life,  and  A.  .ind  B.  will  have  completely  given  up 

all  their  interest  in  the  premises.    Accordingly,  if  A. 

and  B.  should  be  trustees  for  the  purposes  we  have 

mentioned,  a  surrender  by  them  of  their  term  to  the 

legal  owner  of  the  land,  will  bring  back  the  ownership 

to  the  same  state  as  before.    By  the  Real  Property  .Surrenders 

Act,  184.5  (w),  a  surrender  in  writing  of  an  interest  hy'^j^;,''" 

in  any  tenements  or  hereditaments,  not  being  a  copy- 

hold  interest,  and  not  being  an  interest  which  migiit 

by  law  have  been  created  without  writing,  shall 

void  at  law  unless  made  bv  deed. 


1)0 


The  merger  of   a    term   of   years   is   sometimes  Accidental 

\i)  ^'!t'  P-  **•  «•  3.  repealing  stat.  7  &  8  Vict.  ™*''^'"- 

(O  J   i'rest.   C-onv.    219.  See      e.  7«,  s.  4,  to  tSc  wime  effirt :  see 
n«te,  pp.  346.  376.  „„ie,  p.  160.  n.  (f). 

(TO)  Stat.  8  &  9  Viet.  c.  100, 
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occa:;Ioned  by  the  accidental  union  of  the  tenn  and  the 
immediate  freehold  in  one  and  the  same  person.    Thu«, 
if  the  trustee  of  the  term  should  purchase  the  free- 
hold, or  if  it  should  be  left  to  him  by  the  will  of  the 
former  owner,  or  deHcund  to  him  as  heir  at  law,  in 
each  of  these  cases  the  term  will  merge.    So  if  one  of 
two  joint  holders  of  a  term  obtain  the  immediate  free- 
hold, his  moiety  of  the  term  will  merge;    or  con- 
versely if  the  solo  owner  of  a  term  obtain  the  imme- 
diate freehold  jointly  with  another,  one  moiety  of  the 
term  will  merge,  and  the  joint  ownership  of  the  free- 
hold will  continue,  subject  only  to  the  remaining 
moiety  of  the  term  (n).    Merger,  being  a  legal  incident 
of  estates,  fonnerly  occurred  quite  irrespectively  of 
the  trusts  on  which  they  were  held ;   but  equity  did 
its  utmost  to  prevent  any  injury  being  sustained  by 
ft  cestui  quo  trust,  the  estate  of  whose  trustee  might 
accidentally  have  merged  (o).    But  the  Judicature  Act 
of  1873  ( p)  provided  that  there  should  not,  in  future, 
be  any  merger  by  operation  of  law  only  of  any  estate, 
the  beneficial  interest  in  which  would  not  be  deemed 
to  be  merged  or  extinguished  in  equity.    The  law, 
though  it  did  not  recognise  the  trust?  of  equity,  yet 
took  notice  in  some  few  cases  of  property  being  held 
Esutes  held   by  one  person  in  right  of  another,  or  in  autre  droit, 
in  autre  droit,  ^g  jj  jg  ggHe^ .    and  in  these  cases  the  general  rule 
was,  that  the  union  of  the  term  with  the  immediate 
freehold  would  not  cause  any  merger,  if  such  union 
were  occasioned  by  the  act  of  law,  and  not  by  the  act 
of  the  party.    Thus,  if  a  term  were  held  by  a  person. 


(n)  Sir  Ralph  Bovy'a  case,  1 
Vent.  193,  195 ;  Co.  Litt.  186  a  ; 
Bnrton'i  Compendium,  jA.  900. 

(o)  See  3  Prest.  Conv.  320, 
321  ;  Chambera  ▼.  Kintham,  10 
Ch.  D.  743 ;  1  Wms.  W.  &  P. 
367,  2nd  ed. 

{ p)  Stat.  36  &  37  Vict.  e.  66. 
8.  25,  8ub-8.  4,  which  by  stat.  37 
&  38  Vict.  c.  83,  commenced  on 


the  Ist  Nov.,  1876 ;  see  Snow  v. 
BoycoU,  1892,  3  Ch.  IIC  ;  Ingle 
V.  Vatuhan  Jen.':in»,  19'X),  2  Ch. 
368  ;  Thelluaaon  v.  Luldard,  ib. 
636  ;  Capital  and  Couniiea  Bank 
V.  Bhodea,  1903,  1  Ch.  631,  652  ; 
Lea  V.  Thur^.  1904,  2  Ch.  57  ; 
1  Wms.  V.  &  P.  368.  2nd  ed. ; 
cf.  Re  AUkint,  1913,  2  Ch.  619. 
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to  whoao  wife  the  inuinsdiato  freehold  ttfterwurds  cumo 
by  descent  or  devise,  such  freehold,  coming  to  the 
huiiband  in  right  of  hid  wife,  would  not  have  cuust-d  a 
merger  of  the  terra  (q).  So,  if  the  owner  of  u  term 
made  the  freeholder  his  executor,  the  term  would  not 
httvo  njergod  (r) ;  for  the  executor  is  recognised  by 
the  law  us  usually  holding  only  for  the  bonolit  of 
creditors  and  legatees;  but  if  the  executor  himself 
should  be  the  legatee  of  the  term,  it  seems  thaf,  after 
all  the  creditors  have  been  paid,  the  term  will  still 
merge  («).  And  if  an  executor,  whether  legatee  or 
not,  holding  a  term  as  executor,  should  purchase  the 
immediate  freehold,  the  better  opinion  is,  that  this 
boii.g  his  own  act,  will  occasion  tho  merger  of  the 
term  uxcept  so  far  as  respects  tho  rights  of  tho  creditors 
ol  tho  testator  (t). 

There  was  formerly  another  method  of  disposing  Th„  term 
of  a  term  when  the  purposes  for  which  it  was  created  ?^**'i.'"'"' 
had  been  accomplished.    If  it  wore  not  destroyed  by  on  loot}'*' 
a  proviso  for  cesser,  or  by  a  merger  in  tho  freehold,  it 
might  have  been  kept  on  foot  for  tho  benelit  of  tho 
owner  of  the  property  for  tho  tune  being.    A  term,  as 
wo  have  seen,  is  an  instrument  of  great  power,  yot 
easily  managed ;   and  in  case  of  the  sale  of  tho  pro- 
perty, it  might  have  been  a  great  protection  to  tho 
purchaser.    Suppose,  therefore,  that,  after  the  creation 
of  such  a  term  as  we  have  spoken  of,  tho  whole  property 
had  been  sold.    Tho  purchaser,  in  this  case,  oftm 
preferred  having  tho  term  still  kept  on  foot,  and 
assigned  by  the  trustees  to  a  now  trustee  of  his  own  Aa»ig..iii«nt. 
choosing,  in  trust  for  himself,  his  heirs  and  assigns ;  jjite^j^tj;^ 
or  as  it  was  technically  said,  in  trust  to  attoid  Hie  in-  hiheritanol 
heriiance.    Tho  reason  for  this  proceeding  was  that 

(?)  Doe  d.  Blight  v.  Pdl,  1 1 
A.  &  E.  W2  ;  ./oR*«  v.  Dames.  5 
H.  &  N.  708.  7  H.  &  N.  507. 

(r)  Co.  Litt.  338  b. 


if 


See  Law  v.  Urlwin,  10  Sim.  377, 
and  Lord  Ht.  Leonards'  cum- 
menb  on  thiit  c«8e,  Sugd.  V.  &  P. 
507.  13th  ed. 


{»)  3   Preat.  Conv.   310,   311.  (/)  Sugd.  V.  &  P.  606,  13th  ed 
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Consequence 
uf  •  lurrender 
u{  the  term. 


The  term 
should  have 
been  assigned 
t<>  attend  the 
uihcritanue. 


the  furmer  owner  might,  |)o«ubly,  liuce  the  com- 
iiienoemeut  of  tbe  term,  have  created  sumu  iuouiu- 
brance  upon  tbe  property,  of  wbicb  tbe  purchaser  wad 
ignortuit,  uud  against  which,  if  existing,  he  was  of 
course  desirous  uf  being  protected.  Suppose,  for 
instance,  that  a  rent-charge  had  been  granted  to  be 
issuing  out  of  tbe  lands,  subsequently  to  the  creation 
of  the  term :  this  i  tint-charge  of  course  could  not 
affect  the  term  itself,  but  was  binding  only  on  the 
freehold,  subject  to  the  term.  The  purchaser,  there- 
fore, if  he  took  no  notice  of  the  term,  bought  an  estate, 
subject  not  only  to  the  term,  but  also  to  tbe  rent- 
charge.  Of  the  existence  of  the  term,  however,  we 
suppose  him  to  have  been  aware.  If  now  he  should 
have  procured  the  term  to  be  surrendered  to  himself, 
the  unknown  rent-charge,  not  being  any  estate  in  the 
land,  would  not  have  prevented  the  union  and  merger 
of  the  term  in  the  freehold.  The  term  would  con- 
sequently have  been  destroyed,  and  the  purchaser 
would  have  been  left  without  any  protection  against 
the  rent-charge,  of  the  existence  of  which  he  had  no 
knowledge,  nor  any  means  of  obtaining  information. 
The  rent-charge  by  this  means  became  a  charge,  not 
only  on  the  legal  seisin,  but  also  on  the  possession  of 
the  lands,  and  was  said  to  bo  accelerated  by  the  merger 
of  the  term  (u).  The  preferable  method,  therefore, 
always  was  to  avoid  any  merger  of  the  term ;  but 
on  the  contrary,  to  obtain  an  assignment  of  it  to  a 
trustee  in  trust  for  the  purchaser,  his  heirs  and  assignt^, 
and  to  attend  the  inheritance.  The  trustee  thus 
became  possessed  of  the  lands  for  the  term  of  1000 
years ;  but  he  was  bound,  by  virtue  of  the  trust,  to 
allow  the  purchaser  to  ceive  the  rents,  and  exercise 
what  acts  of  ownei  ship  he  might  please.  If,  however, 
any  unknown  ipjumbranco,  such  as  the  rent-chargo 

(a)  3  l>rest.  (Jon v.  4UU. 
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ill  the  cati*)  tiupporiuU,  mIiouIiI  Imvu  uumo  tu  light,  thuii 
wttH  the  tiuio  to  briug  tho  term  into  ucUou.  If  th»i 
reut-chttrgo  hIiouM  have  b«.'«u  claimed,  tho  trustees  of 
the  term  would  ul  oucu  Imvu  iutorferud,  tiud  informed 
tlio  clHimant  that,  us  his  rent-uhargu  was  made  subsu- 
•luently  to  the  term,  he  must  wait  for  it  till  the  term 
wtts  over,  which  wu«  iu  effect  a  postponemout  sine  dir. 
ill  this  maimer,  a  terui  became  a  valuable  prutecliuu 
to  uuy  person  ou  whose  behalf  it  was  kept  ov  toot,  ia 
well  as  a  source  of  serious  injury  to  any  incumbrancer, 
such  as  tho  grantee  of  the  rent-charge,  who  mi;jht 
have  neglected  to  procure  an  assignment  of  it  on  bin 
own  behalf,  or  to  obtain  a  dechiratiou  of  trust  in  his 
luvour  from  the  legal  owner  of  tho  term.  For  it  will 
!••<  observed  that,  if  the  grantoo  of  the  'ent-charge 
had  obtained  from  the  persons  in  whom  the  term  wuh 
vested  a  declaration  of  trust  in  his  behalf,  thoy  would 
have  been  bound  to  retiiiu  tho  term,  and  coui  i  .vA 
lawfully  have  assigned  it  to  a  trustee  for  the  pur- 
chaser. 


If  ihu  pui- 
chttoer  haii 
iiotivo  uf  tho 
incumbrance 
at  the  timo  uf 
his  purchMf, 
hp  coul'I  uut 
u»e  the  term. 


If  the  purchaser,  at  the  time  ul  his  purchase, 
^4hould  have  had  notice  of  the  rent-charge,  and  should 
yet  have  procured  an  assigmnent  of  tho  term  to  a 
trustee  for  his  own  benetit,  the  Court  of  Chancery 
would,  on  the  first  principles  of  equity,  have  prevented 
his  trustee  fron'  'naking  any  use  of  the  term  io  tho 
detriment  of  the  grantee  of  the  rent-charge  (x).  Much 
a  proceeding  would  evidently  be  a  direct  fraud,  and  not 
tho  protection  of  an  innocent  purchaser  against  an 
unknown  incumbrance.  To  this  rule,  however,  one  ^Vii  cxueptk>u 
exception  was  admitted,  which  rt  dects  no  great  credit 
on  the  gallantry,  to  say  the  least,  of  those  who  presided 
in  tho  Court  of  Chancery.  In  tho  common  case  of  a 
sale  of  lands  in  fee  simple  from  A.  to  B.,  h  was  holden 
that,  if  there  existed  a  term  in  tho  lands,  created  prior 

(*)   WiUowjhbu  V.   WiUoinjhbij,  1  T.  B.  70.1,  1  II.  U.  3<J7. 
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to  the  time  when  A.'s  seisin  commenced,  or  prior  to 
Dower  barred  his  marriage,  an  assignment  of  this  term  to  a  trustee 
nientoFterm.  ^*^'^  ^-  ^g^^  b©  made  use  of  for  the  purpose  of  de- 
feating the  claim  of  A.'s  wife,  after  his  decease,  to  her 
dower  out  of  the  premises  (y).  Here  B.  evidently  had 
notice  that  A.  was  married,  and  he  knew  also  that, 
by  the  law,  the  widow  of  A.  would,  on  his  decease,  be 
entitled  to  dower  out  of  the  lands.  Yet  the  Court  of 
Chancery  permitted  him  to  procure  an  assignment  of 
the  term  to  a  trustee  for  himself,  and  to  tell  the  widow 
that,  as  her  right  to  dower  arose  subsequently  to  the 
creation  of  the  term,  she  must  wait  for  her  dower  till 
the  term  was  ond'Hl.  We  have  already  seen  {z),  that, 
as  to  all  women  married  after  the  1st  of  January,  1834, 
Uo  right  to  dower  has  been  placed  at  the  disposal  of 
their  husbands.  Such  husbands,  therefore,  had  no 
need  to  ro(iucst  the  concurrence  of  their  wives  in  a 
sale  of  their  lands,  or  to  resort  to  the  device  of  assign- 
ing a  term,  should  this  concurrence  not  havo  boon 
obtained. 


The  owiicr  of 
the  inherit- 
ance subject 
to  an  atten- 
dant term  had 
a  real  estate. 


1'eriu  attvii- 
daut  by  cuii- 
Htructiuu  of 
law. 


When  a  term  had  been  assigned  to  attend  the 
inheritance,  the  owner  of  such  inheritance  was  not 
regarded,  in  consequence  of  the  trust  of  the  term  in 
his  favour,  as  having  any  interest  of  a  personal  nature, 
oven  in  contemplation  of  equity ;  but  as,  at  law,  ho 
had  a  real  estate  of  inheritance  in  the  lands,  subject 
to  the  term,  so,  in  equity,  he  had,  by  virtue  of  the  trust 
of  the  term  in  his  favour,  a  real  estate  of  inheritance 
in  inmiediato  possession  and  enjoyment  (a).  If  the 
term  were  neither  surrendered  nor  assigned  to  a  trustee 
to  attend  the  inheritance,  it  was  still  considered  atten- 
dant on  the  inheritance,  by  construction  of  law,  for 
the  benefit  of  uU  persons  interested  in  the  inheritance 
according  to  their  respective  titles  and  estates. 

(!/)  Sugd.  V.  &  P.  510,   13th  {«)  8ugd.  V.  &  1'.  7!I0,   lltb 

cd.  ;   Co.  Litt.  208  a,  n.  (1).  ed. ;   see  He  Oibbon.  1900,  1  Ch. 

(;)  Ante,  p.  332.  307,  37«. 
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la  1845,  however,  m  Act  passed  "  to  reudor  tbo  A.  t  to  render 
assignment  of  satisfied  terms  unnecessary  "  (b)     This  *'"*  **'8"- 
Act  provides  (c).  that  every  satisfied  term  of  years  ti^'telr'"- 
which,  either  by  express  declaration  or  by  construction  """"^^"'^y- 
of  law,  shall,  upon  the  thirty-first  day  of  December, 
1845,  be  attendant  upon  the  reversion  or  inheritance 
of  any  lands,  shall  on  that  day  absolutely  cease  and 
determine  as  to  the  land  upon  the  inheritance  or 
reversion  whereof  such  term  shall  bo  attendant  us 
aforesaid,  except  that  every  such  term  of  years  which 
shaU  be  so  attendant  as  aforesaid  by  express  declara- 
tion  although  thereby  made  to  coaso  and  detormiuo, 
shall   afford   to   every   person   the   sumo   protection 
agamst    every    incumbrance,    charge,    estate,    right 
action,  suit,  claim,  and  domund,  as  it  would  have 
afforded  to  him  if  it  had  continued  to  subsist,  but  had 
not  been  assigned  or  dealt  with,  after  the  said  thirty- 
hrst  day  of  December,  1845,  and  shall,  for  the  purpose 
of  such  protection,  be  considered  in  every  court  oj  law 
and  of  equity  to  be  a  subsistimj  term.    The  Act  further 
provides  (d)  that  every  term  of  years  then  subsisting, 
or  thereafter  to    be  created,  becoming  saUslied  after 
the  thirty-first  of  December,  1845,  and  which,  either 
by  express  declaration  or  by  construction  of  law,  shall 
after  that  day  become  attendant  upon  the  inheritance 
or  reversion  of  any  land,  shall,  immediately  upon  the 
same   becoming  so  attendant,   absolutely  cease  and 
deteruunc  as   to   the  land  upon   the  inheritance  or 
reversion  whereof  such  term  shall  become  attendant 
as   aforesaid  (c).     In    the   two   Jirst   eilitions   of   this 


{f>)  SUt.  8&n  Vict.  ,-.  112. 

((•)  Sect.  1  ;  see  1  Wins.  \.  & 
I*.  JWJ,  n.  {^),  2nd  ed. 

(rf)  Stat.  8  &  0  Viit,  1-.  112 
"r,;  '^^'tdtrsoH  V.  Pii/ncl,  L.  u! 
8Ch.  180,  188-190;  1  Wnis.  V. 
&  P.  3WJ,  3tt7,  2nd  cd. 

(«)  It  has  been  de<ided  that  a 
tenx  of  yeaw  assigned  to  a 
truu'ec  in  trust  for  securing  a 


ni<n-t;,'»^'e  dcht,  uiul  subject 
thereto  to  attend  the  inheritHiii'e, 
is  not  an  attendant  term  witliin 
this  Act ;  iShaw  v.  Jithii-tun,  1  Dv. 
&  Sm.  4J2;  an<l  that  the  Act 
<loes  not  apply  to  a  mortgage 
t<-rni  created  by  sub-deniibc  of 
leaseholds  ;  Jie  Jiujrc  dr  Ilulinn 
CunlracI,  1912,  2  L'h.  100;  see 
next  chapter. 
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work,  some  remarks  on  this  Act  were  insjerted  by  way 
of  appendix.  These  remarks  have  since  been  omitted, 
not  because  the  author  changed  his  opinion  on  the 
wording  of  the  Act,  but  because  the  remarks,  being  of 
a  controversial  nature,  seemed  to  him  to  be  scarcely 
litted  to  be  continued  in  every  edition  of  a  work  in- 
tended for  the  use  of  students,  and  also  because  the 
Act  has,  upon  the  whole,  conferred  a  great  benefit  on 
the  commmiity.  Experience  has  in  fact  shown  that 
the  oases  in  which  purchasers  enjoy  their  property 
without  any  molestation  aro  infinitely  more  numerous 
than  those  in  which  they  are  compelled  to  rely  on 
attendant  terms  for  protection ;  so  that  the  saving 
of  expense  to  the  genorahty  of  purchasers  seems 
greatly  to  counterbalance  the  inconvenience  to  which 
the  very  small  minority  may  bo  put,  who  have  occasion 
to  set  up  attendant  terms  as  a  defence  against  adverse 
proceedings.  And  it  is  very  possible  that  some  of  the 
questions  to  which  this  Act  gives  rise  may  never  be 
actually  htigated  in  a  Court  of  justice. 


Enlargement  By  the  Couveyaucing  Act,  1881  (/),  when)  land 
iiito  fw**'^'"  is  held  for  an  unexpired  residue  of  not  less  than  two 
bimple.  hundred  years  of  a  term,  which  was  originally  of  not 

less  than  three  hundred  years,  without  any  trust  or 
right  of  redemption  in  favour  of  the  freeholder  or 
reversioner,  and  without  any  rent,  or  with  a  rent 
which  is  of  no  money  value  {g),  or  has  been  released 
or  has  ceased  to  be  payable,  then  the  term  may  be 
enlarged  into  a  fee  simple  by  a  declaration  to  that 
effect,  made  by  deed  by  any  of  the  following  persons 
(namely) :  (1)  Any  person  beneficially  entitled  in  right 
of  the  term,  whether  subject  to  any  incumbrance  or 
not,   to   possession   of   uuy   laud   comprised   in   tlio 

{/)  Stet.  11  &  45  Vict.  c.  11,      2'J  Oh.  D.  1007  ;  if.  Ik  .Siinlh  J: 
a,  ti5.  istoti,  i'J  U.  i>.  iOW,  :i. 

(</)  iScu  He  Ckayiivin  <t-  Uobbt, 
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term  {h) ;  (2)  any  person  being  in  receipt  of  income 
as  trustee,  in  right  of  the  term,  or  having  the  term 
vested  in  him  in  trust  for  sale,  whether  subject  to  any 
incumbrance  or  not;  (3)  any  person  in  whom,  us 
personal  representati\  o  of  any  deceased  person,  the 
term  is  vested,  whether  subject  to  any  incumbrance 
or  not.  The  fee  simple  so  acquired  is  in  general 
subject  to  the  same  trusts,  executory  hmitatieus 
over,  rights  and  equities  as  the  term  ;  and  includes 
the  fee  snnple  of  aU  mines  and  minerals  not  severed 
m  right  or  in  fact  at  the  time  of  the  enlargement. 
Such  a  term  as  aforesaid  may  be  so  enlarged,  although 
It  have  not  the  freehold  as  the  immediate  reversion 
thereon ;  but  not  if  hable  to  be  determined  by  re-entry 
for  condition  broken,  or  created  by  sub-demise  out 
of  a  term  incapable  of  enlargeinent  to  fee  simple  (i). 

(A)  In  the  case  of  a.  married       be  tiititlcd  for  her  seuaratc  ii«i. 
woman,  the  concurrence  of  her  (,)  SUt.  45  &  40  ff"  c    TO 

husband  is  required,  unless  she      a.  11.  ' 
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CHAPTER   II. 


OF  A  MORTOAOE  OV  LAND. 


Wliiil  is  u 
luorlgagf. 


Murtgagur'ii 
personal 
liabiUty  to 
rci)ay. 


i 


Wi:  huvo  suuii  (a)  that  a  mortgage  forms  part  uf  iliu 
personal  estate  of  the  mortgagee.  Wo  will  now  con- 
sider the  nature  of  the  interests  in  land,  which  are 
created  by  a  mortgage.  At  the  present  day  what  is 
generally  understood  by  the  term  mortgage  is  a  con- 
veyance of  land  or  other  property  as  security  for  the 
payment  of  money.  Mortgages  are  most  frequently 
made  to  secure  the  repayment  of  money  borrowed  by 
the  owner  of  the  property  mortgaged ;  in  which  case 
he  incurs  a  debt,  or  personal  obhgation  to  repay  out 
of  whatever  means  ho  may  possess  (b) :  unless,  indeed, 
it  should  have  been  agreed  that  he  should  not  be 
under  any  personal  liability  of  repayment  (c).  Such 
mortgages,  however,  usually  include  an  express  cove- 
nant for  repayment.  But  in  so  far  as  u  mortgage  is 
a  transfer  of  property,  its  object  is  to  confer  on  the 
mortgagee  a  proprietary  right,  by  exercising  which  ho 
will  bo  enabled  to  raise  the  money  payable  to  him ; 
so  tliat  ho  shall  have  the  means  of  securing  himself 
from  loss  in  the  event  of  his  debtor  being  personally 
unable  to  pay,  or  of  attauiing  the  desired  end,  where 
there  is  no  personal  liabiUty  to  payment.  But  thougli 
tho  object  of  a  mortgage  of  land  is  nothing  more  than 
to  pledge  the  land  as  security  for  a  money  payment, 
tho  form,  which  this  transaction  has  usually  assumed 


(a)  Ante,  p.  508 

(b)  Bac.  Abr.  Mortgage  (D) ; 
Yalen  V.  Anton,  4  Q.  B.  182  ; 
Barnu  v.  Oknton,  1898,  2  Q.  B. 


223,  1899,  1  Q.  B.  885. 

(c)  ilathcw    V.    Blackiiwrc,    i 
U.  &,  N.  7U2. 


op   A   MORTOAOB   OP   LAND. 

in  modern  English  Law,  is  such  that  the  interests  of 
the  parties  are  of  a  very  compUcated  nature.  For, 
as  we  shall  see,  a  mortgagee  of  land  occupies  one 
position  at  law,  and  another  in  equity. 


flr.T 


The  origin  of  the  term  mortgage  appears  in  Olan-  Origin  of 

term 
mortgage. 


ville  (d),  in  whose  time  either  land  or  goods  might  be  ^™* 


pledged  as  security  for  a  debt.  A  pledge  of  land  was 
effected  by  a  conveyance  thereof  to  the  creditor  to 
hold  until  the  debt  was  paid,  with  an  agreement  either  Early  forms 
that  the  creditor  should  apply  the  rents  and  profits  in  °^  ™"'*8»K«'- 
reduction  of  the  debt,  or  that  he  should  receive  them 
without  any  Uability  to  account.  In  the  latter  case 
the  transaction  was  called  mortuum  vadium  (which  in 
French  is  mort  gage,  whence  mortgage) ;  because, 
although  the  debtor  might  redeem  the  land  on  pay- 
ment of  the  principal  sum,  in  the  meantime  it  was 
dead  or  unprofitable  to  him.  The  object  of  the 
mortuum  vadium  was  to  give  the  creditor  the  profits 
of  the  land  in  lieu  of  interest ;  the  taking  of  which, 
under  the  name  of  usury,  was  anciently  regarded  as 
an  unchristian  abomination  (c).  But  these  ancient 
methods  of  pledging  lands  seem  to  have  fallen  out  of 
use  at  an  early  date,  and  to  have  been  succeeded  by 
a  more  stringent  contract,  under  which  the  land  was 
given  in  pledge  until  a  certain  day  fixed  for  payment, 
with  a  stipulation  that  on  failure  to  pay  at  the 
appointed  time  the  land  should  remain  to  the  creditor 


(d)  Glanv.  lib.  x.  c.  8—8. 

(e,  See  Flowden  on  Usury, 
Parti.  Interest  wag  first  allowed 
by  law  by  sUt.  37  Hen.  VIII. 
c.  9,  by  which  also  interest  above 
ten  per  cent,  was  forbidden.  By 
Stat.  13  Anne.  c.  15  (12  Anne, 
St.  2,  c.  16,  in  Ruffhead),  the 
legal  rate  of  interest  was  reduced 
to  five  per  oent.,  which  remained 
the  highpst  rate  of  interest  that 
could  be  lawfully  taken  upon  the 


mortgage  of  any  lands,  tenements 
or  hereditaments,  or  any  estate 
or  interest  therein,  until  all  the 
laws  against  usury  were  repealed 
in  1854.  Any  rate  of  interest  to 
which  the  parties  may  agree  may 
now  be  taken  on  a  mortgage  of 
lands.  See  state.  5  &  6  Will.  IV. 
c.  41;  2ft3Vict.  C.37;  13&14 
Vict.  0.  56  :  17  4  18  Vict.  o.  90  ; 
Maiidand  v.  Upjohn,  41  Ch.  D. 
126 ;  1  Wms.  V.  tc.  P.  486, 2nd  ed. 
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Mortgage  in 

Littlpton'a 

day. 


in  fee  (/).  Then  it.  came  to  be  the  practice  to  enfeoff 
the  creditor  in  fee  in  the  first  instance,  with  a  proviso 
for  re-entry  on  payment.  Thus  Littleton  (g)  describes 
a  mortgage  as  a  feoffment  upon  condition  that  if  the 
feoffor  pay  to  the  feoffee  on  a  certain  day  a  certain  sum 
of  jTioney  then  the  feoffor  may  re-enter.  And  he  says 
that  this  is  called  a  mortgage  because,  if  the  feoffor  do 
not  pay,  then  the  land  pledged  is  taken  from  him  for 
over  and  so  dead  to  him.  We  have  seen  however 
that  the  term  mort  gage  had  been  used  earlier  in  a 
different  sense.  Still  Littleton's  derivation  may  helj) 
tlie  reader  to  remember  the  nature  of  the  transaction 
now  called  a  mortgage  at  law.  For  what  is  now 
called  a  mortgage  of  land  is  a  conveyance  thereof 
from  one  to  another  for  an  estate  in  fee,  or  other 
estate,  which  is  to  be  determined  or  re-conveyed  on 
condition  of  the  payment  of  money  by  the  former  on 
Omrtmction  jj,  certain  day.  And  at  law,  if  the  condition  be  l)roken 
at  law.  by  non-payment  of  the  money  at  the  appointed  time, 

<he  estate  of  the  person,  to  whoni  the  land  was  so 
conveyed,  becojues  absolute,  or  discharged  from  the 
condition.  So  that,  at  law^,  he  will  be  entitled  to  hold 
the  land,  as  his  own,  for  all  the  estate  limited  to  him. 
For  in  the  Courts  of  Law  the  parties  were  held  to  the 
terms  of  their  bargain,  by  which  the  land  was  to  bo 
redeemed  on  a  certain  day,  or  if  not,  to  bo  forfeited  by 
the  debtor  (h). 

Relief  gi von         This  strict  construction  of  a  mortgage  appears  to 

i^7q"!"ftyT"have  prevailed  for  a  long  time.    But  at  length  a 

mortgagor,  who  had  failed  to  pay  on  the  appointed 

day,  obtained  relief  in  the  Court  of  Chancery  against 

the  forfeiture,  which  he  had  so  incurred.    It  is  not 


( / )  Sep  f Jlanv.  x.  C,  7  ;  Br«et. 
208  b;  Co.  Litt.  2Ui— 218 ; 
Modox,  Form.  Angl.  No».  500— 
WJ2, 66ft,  570, 589 ;  P.  *  M.  Hist. 
Eiig.  Law,  ii.  25,  117  '«/. 

(g)  Sects.  3:»2  «/. 


(A)  Bac.  Abr.  Mortgage  (D): 
Y.  B.  22  Hen.  VI.  57,  pi  7  ;  7 
Etlw.  IV.  3,  4,  pi.  7,  10 ;  Bro. 
Abr.  Conilioions,  203;  Litt.  s.h. 
,■$32,  337. 
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very  clear  when  (/)  or  on  what  ground  (k)  this  equitable 
jurisdiction  was  first  exercised.  But  in  the  reign  of 
Charles  I.  it  was  established  as  equity  (l)  that  a  mort- 
gagor should  be  allowed  to  redeem  his  estate  after  the 
legal  day  of  payment  had  gone  by ;  and  the  Court 
of  Chancery,  on  application  by  the  mortgagor  after 
the  time  fixed  for  redemption  had  elapsed,  would 
decree  that  the  mortgagee  should,  on  repayment  of 
all  that  was  due  to  him,  reconvey  the  estate  to  the 
mortgagor  (w). 

The  main  principles  of  equity  in  respect  of  the  Principi.. 
redemption  of  mortgages  were  settled  in  the  reign  of  "'•^"'^^ 
Charles  II.,   about   the  time   when  modern  equity  JI^?SS5. 
began  to  take  shape  as  a  system  of  rules  resting  upon 
principles    evolved    from    precedent  (n).     The    first 
principle  established   was   that   of   the   mortgagoi^s 
'•quit,,  of  redemptim:  that  is,  that  the  mortgagor,  or  The  oquity  of 
any  one  standing  in  his  place,  shall  bo  admitted  in  «^''''mpti..ii. 
equity  to  redeem  a  mortgage  after  the  day  fixed  by 
<lie  contract  for  redemption  is  gone  by,  and  the  estate 
has  become  forfeited  at  law  (o).   If,  wasfurl  her  laid  down 
fts  a  general  rule,  subject  fo  very  few  exceptions  (p) 

(0  Suits  for  rediHMuiiig  mort- 
gagex  apppar  to  havo  been 
lir«iu«ht  in  Queen  Kliz^lieth's 
roign  :  1  dal.  cxlv.  m,  71.  77. 
7i»,  lor,.  III.  125,  &,•.;  2  t'al. 
«.  U.  IB,  27,  3.1.  36.  &p. ;  and 
W'  Ungford  v.  Barnard  (37 
Mir-)  and  Barnabi/  v.  Oreene 
{'■*  Jao.  I.)  in  Tothiil.  tit.  Mort- 
K»gp.  See  also  Seldon  Sooy. 
vol.  X..  p.  137,  pi.  141,  a  „,it 
in  the  reign  of  Hen.  VI.  to 
i*deeni,  on  the  ground  of  fraud, 
II  mortgage  before  it  ha<l  l)eoome 
absolute  at  law. 

.  (t)  It  would  appear  from  what 
IS  Mid  by  Sir  G.  (Jary  (Master  in 
(Siancery,  1599— 1612)  that  i«lief 
wa«  first  given  in  caneo  of  failure 
to  pay  at  the  appointed  time 
hy  ofthlfnl,  or  of  wme  trifling 


default,  and  was  afterwards  ex- 
tended to  all  rases  of  forfeitur(> 
of  mortgageil  land  by  failure 
to  pjy  money  wIhh  dm- ;  s«-<> 
t'arv  I. 

II)  An4f,  p.   IC.I. 

{m)  Hmr  v.  Vigureit.  1  (  h.  Hep. 
18;    W'fMen  v.  Kalli/ion.  ih.  111. 

(w)  Aiilf.,  p.  lOll. 

(o)  See    Tarn    v.    Turner,   39 
fill.  D.  450. 

(p)  Under  stat.  8  Edw.  VII. 
f.  tJO.  s.  8,  the  debentures  of  a  Irredeemable 
company  registereil  under  the  delxiitures 
Companies  Acts  of  1862  or  1908 
(as  to  which,  see  Wms.  Pers. 
Prop.  331  «?.,  344.  17th  ed.)  may 
l)e  made  irredeemable  or  redeem- 
.aWe  only  on  the  hsppejjing  uf 
w)me  remote  contingency  or  the 
expiration  of  some  long  period. 


r.co 
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Cannot  be 
excluded  by 
Agreement. 


"Cloggins" 
the  equity  of 
rwlemption. 


In  equity, 
a  mortgage  is 
a  charge  only, 
and  is 
penional 
entate. 


that  wherever  a  conveyance  of  an  estate  is  originally 
intended  as  a  security  for  money,  whether  this  inten- 
tion appear  from  the  deed  itself  or  by  any  other  in- 
strument or  even  by  parol  evidence  (q),  it  is  always 
considered  in  equity  as  a  mortgage  and  redeemable ; 
even  though  there  is  an  express  agreement  of  the 
parties  that  it  shall  not  be  redeemable,  or  that  the 
right  of  redemption  shall  be  confined  to  a  particular 
time,  or  to  a  particular  description  of  persons  (r).  In 
other  words,  it  was  estabUshed  that  no  agreement  of 
the  parties  to  a  mortgage,  that  the  mortgage  should 
not  be  redeemable  according  to  the  rules  of  equity, 
should  have  any  effect  in  equity  («).  This  principle  is 
shortly  summed  up  in  the  phrase  "  once  a  mortgage, 
always  a  mortgage  "  (<).  Upon  this  principle  it  was 
further  held  that  any  attempt  to  fetter  the  equity  of 
redemption  with  any  other  condition  than  the  payment 
of  principal,  interest,  and  costs  should  be  void  (m).  It 
was  also  considered  that,  in  equity,  the  right  of  the 
mortgagee  was  to  the  money  secured,  and  he  held  the 
land  only  as  security  for  his  money  ;  so  that  in  equity 
he  had  a  mere  charge  for  the  amount  due  to  him,  even 
though  he  were  absolute  tenant  in  fee  at  law.  It  was 
therefore  decided  that  the  benefit  of  a  mortgage 
should  go,  along  with  the  rest  of  the  mortgagee's 
personal  estate,  to  his  executor  or  administrator,  not 


iq)  Free.  Ch.  626  ;  England  v. 
Codrington,  1  Eden,  169  ;  Vernon 
V.  BetJulU,  2  Eden,  110 ;  1  Coote 
on  Mortgage,  ch.  iii.  sect.  3. 

(r)  Co.  Litt.  205  a,  note  (1) ;  1 
Coote  on  Mortgage,  ch.  iii.  sect.  2. 

(«)  Price  V.  Perrie,  2  Frecm. 
268  ;  Salt  V.  Marquia  of  North- 
amjion,  1892,  A.  C.  1 ;  Samvel  v. 
Jarrah,  <frc.,  Corpn.,  1904,  A.  C. 
323  ;  Fairdough  v.  Su>an  Brewery 
Co.,  Ltd.,  1912,  A.  C.  666 ;  cf. 
Beeve  v.  Lisk,  1902,  A.  C.  461. 

(0  Lord  Nottingham,  C,  New- 
comb  V.  Bonkam,  1  Vcm.  7 ; 
Howard  r.  Harris,  ib.  33. 


(«)  Jennings  r.  Ward,  2  Vem. 
620 ;  Jatnea  v.  Kerr.  40  Ch.  D. 
449,  469 ;  Field  v.  Hopkint,  44 
Ch.  D.  624  :  Se  Wallis,  Ex  parte 
Liekoriah,  26  Q.  B.  D.  176; 
Noaku  V.  Biee,  1902,  A.  C.  24 ; 
Bradley  v.  Carritt,  1903,  A.  C. 
263  ;  Morgan  v.  Jeffrey,  1910, 
1  Ch.  620  ;  Britith  South  Africa 
Co.  T.  De  Beers,  Jke.,  Ltd.,  1910, 
1  Ch.  354,  2  Ch.  602,  reversed  on 
the  facts,  1912,  A.  C.  62 ;  cf. 
Biggs  v.  Hoddinott,  1898,  2  Ch. 
307 :  SanOey  t.  TFtUe.  1899,  1 
Ch.  747;  Kregliitgtr  y.  New 
Patagonia  Meat,  dkc,  Ltd.,  1913. 


OK  A   MOMTOAOB   OF   LAND.  gyi 

liiH  lioii(t;).  And  ulthough  at  law  the  ontatu  of  a 
luortgagoo  in  feo  would  go  to  his  heir  or  deviaco.  y«t  in 
equity  tho  huu-  or  devisee  was  held  a  mere  trustee  thereof 
for  the  executpr  or  administrator  («»).  Consequently,  in 
equity  the  mortgagor  was  regarded  as  the  owner  of 
the  mortgaged  land,  subjeet  only  to  the  mortgagee's 
charge ;  and  th.)  mortgagor's  e.iuity  of  redemption 
was  treated  us  an  equitable  estate  in  the  land,  of  tho 
same  nature  as  other  equitable  estates  (x). 

These  principles  of  equity  beeam..  so  well  settled  *Wn,  of 
and  understood  that  no  substantial  ehaiigu  was  made  »>"rtga«„ 
m  the  usual  form  of  a  modgago.    An.l  at  the  present  "*  """'• 
day,  when  the  repayment  of  a  kwi.  of  ummy  is  to  be 
secured  by  a  mortgage  of  land,  the  land  is  granted  to 
the  creditor  in  fee  simple,  with  a  proviso  for  recon-  ITuvuK.forre. 
veyance  of  the  land  to  the  debtor  in  feo  on  payment  "^"veyMCf. 
of  the  principal  sum  with  interest  at  a  specilied  rate 
on  a  certain  day,  usually  six  months  after  the  date  of 
the  mortgage-deed.    By  the  same  deed  the  mortgagor 
generally   enters  into   a   personal   covenant    to   pay  cv,ve„«.t  to 
principal  and  mterest  on  the  day  appointed  for  recon-  P»y  t**" 
veyance,  and  also  to  continue  to  pay  interest  at  the  Z^.^Za 
same  rate  in  case  of  failure  to  redeem  at  the  appointed  ^*'"**' 
tnue.    Until  the  six  months  are  passed  the  mortgagor 
has  a  legal  right  to  redeem  the  land  on  the  day  named 
for  repayment.    But  if  he  should  aUow  that  day  to 
pass  without  payment  or  tender  of  the  amount  due, 
the  mortgagee's  estate  will  become  absolute  at  law' 
and  the  mortgagor  will  have  no  right  to  the  land  save' 
his  equity  of  redemption  (y).    Mortgages,  as  is  well 
known,  are  generally  employed  as  permanent  invest- 
ments of  money ;    and  there  is  rarely  any  intention 

W.  N.  336.  By  sUt.  58  &  59 
Vict.  c.  25,  tioliuitor  mortgagees 
are  allowed  to  charge  profit 
costs. 

(»)  Thornborough  v.  Baktr,  1 
th.  C*.  283  ;   3  Swanst.  828. 


W.R.P. 


(w)  2  Coote  on  Mortgage,  ch. 
Ixxix.  sect.  1. 

(x)  Ciuborne  v.  Scarfr,  I  Atk 
603,  UOd. 

(y)  See    WiUiams  v.  Morgan. 
190e,  1  Ch.  804. 
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ou  uither  side  that  the  loau  Hbould  be  repaid  in  nix 
utontbu.  Nevertbeletttf,  so  well  understood  is  the  con- 
struction placed  ou  a  mortgagi'  in  equity,  so  lirmly 
estabUsbod  is  tbe  mortgagor's  rigbt  to  redeem  after 
the  tim<  tixed  for  payment  is  gone  by,  tbat  mortgage 
deeds  are  always  drawn  in  tbe  form  indicated.  All 
tbat  is  expressed  is  an  immediate  conveyance  of  tbu 
land  to  tbe  mortgagee,  and  tbe  agreement  for  recon- 
veyance on  payment  six  montbs  after  ;  and  tbe  real 
i  tention  of  tbe  parties  is  left  to  be  carried  out  l»y  tbe 
operation  of  tbe  rules  of  equity  {:). 


SUiii|tb  on 
uiurtgagrv. 


uf  mortUAge  giveu   iii  Fart  M..  jiont. 


The 


(j)  See  (he  1-.  „  _    _  -  . 

foliuwing  dutie*  arc  iinijoaed  by  tbe  Htamp  Act,  ISUl,  Htat.  54  &  fiA 
Vict.  39,  replacing  33  &  34  Met.  c.  07,  »ti  amended  by  51  Vivt.  c.  t», 
M.  16  and  aunedttle  : — 

Mortgage,  bund,  debvuturr,  wvciiaut  (i-xiept  u  markil- 

aUe  aecunty  otbcrwine  speciaUy  charged  with  duty),  oiid 

warrant  of  utturocy  U>  cunfeiw  and  enter  up  judgmcir  : 

(1)  Being  the  only  or  principal  or  primary  neiurity 

(other  than   an   equitable  mortgage)  for  the 

|Nt  vment  or  reiwymcnt  of  money  not  exceeding   i, 


10/. 


Exceeding 


lot. 

and  nu 

t  exceeding 

iHl. 

Ml. 

lUO/. 

ISO/. 

•j/m. 

-iaoi. 

30U/. 

:xccedin 

8   ^ 

«■ 

d. 

. 

.     0 

0 

:i 

26/.    . 

.     0 

0 

8 

50/.    . 

.     0 

1 

3 

lUU/.    . 

.     0 

.» 

li 

150/.    . 

.     0 

3 

!» 

200/.    . 

.     0 

5 

0 

260/.   . 

.    t» 

(i 

3 

300/.   . 

.     0 

7 

0 

0    2     (> 


For  cverv  100/.  and  albu  for  uny  fractional 

Itart  of  lOOL  of  MUvh  amount 

(2)  Ik-iuu  a  collateral  ur  auxiliary  or  additional  or 

xutMtituted    leeurity  (other  than  uu  equitablu 

mortgage),  ur  by  way  of  further  aaaurance  for 

the     above-mentioned     purpono     where     the 

principal  or  primary  Beturity  in  duly  stamped  : 

For  every  100/.  and  also  fur  any  fr><  tionul 

part  of  100/.  of  the  amount  secure . 
But  the  whole  amount  of  duty  payable  under  or  by 
reference  to  this  paragraph  (2»  >iuM  not  exceed  10«.  ; 
ttUt.  3  Edw.  VII.  c.  40,  s.  7. 
Being  an  equitable  mortgage  : 

For  every  100/.  and  any  fra<'.ional  pi>rt  nl 
100/.  of  the  amotmt  secured 
Transfer,  assignment,  disposition,  ur  uMsiguatiuii 
uf  any  murtgage,  bond,  debenture,  cuvenant 
(except  a  mowetablo  security),  ur  uf  any  money 
ur  stock  secured  by  any  vueh  instrument,  ur  by 
any  warrant  uif  attorney  to  cuter  up  judgment, 
ur  by  any  judgment : 


(3) 


(4) 


0    0     0 


0     1     0 
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L«t  ud  now  eomidor  thi»  iiitertHts  of  the  mortgagee  •n„e,ut« 
Mid  mortgagor  in   the  mortgaged   laud   diuiiig   the  "'»*»• 
contiimanco  of  the  «».turity.    On  execution  of  8uc|j  u  °""**'«^ 
mortgage  d.-eti  as  han  been  described,  the  jnortgagee 
accjuires  at  law  the  fee  simple  and  seiain  of  the  land  (a). 
and  an  innneiliate  right  of  entry  into  actual  po»«eii- 
sion  (fc).    A  mortgagor  reumiuing  in  poBsoauion  m  ut 
law  in  no  better  position  than  a  tenant  by  aufferance  (c). 
The  mortgagee  may  therefore  ouat  him  at  hiii  pleasure, 
uither  by  entry,  or  if  he  wiU  not  go  out  peaceably,  by 
action.     And  if  the  m;)rtgagee  chooses  so  to  assert 
his  legal  rights,  the  mortgagor  will  have  no  right  to 
resist  him  either  at  law  («/)  or  in  equity  (c)  without 
paying  the  amornit  duo  on  the  mortgage  (/).    i'or  the 

I'or  uvcrv  100/.,  uud  uImj  for  iiiiy  liuctioiial 
part  ol  low.,  of  the  umuuiit  tmiuferred, 
H«.igiied  or  dinpoaed,  exclusive  of  iiitcreut 
whith  IS  not  iu  arrcar         0    0    tl 

.V..d  iiLw  where  my  further  laoii.y  i J  "wtaXal H-VurH ? 
».lded  to  the  money  already  nccuatl)     CZl/fXr 
/t»  I.  '     money. 

(5)  lU^uonveyaiicc,  release,  tUi^haijje,  surrendfr,  ro- 
surrender,  warrant  to  vacate,  or  renunciation  of 
any  such  noourity  an  aforeaaid,  or  of  the  lienclit 
thcre«jl,  or  of  the  money  thereby  aocuml : 
i'or  cvei^  100/.,  and  also  for  any  fractional 
|»«rt  of  100/.,  of  the  total  amount  or  value 
of  the  money  at  any  time  aecured  . .     0    0    II 


('«)  Sec  Vopcilakc  v.  Hoper. 
i'-m,  2  Ch.  10;  CuHdiff  V. 
til:gimmoHa,  1911,  1  K.  B.  513  • 
(nUe,  w.  207,  208.  ' 

(6)  Doe  d.  RoyUmce  v.  Light- 
lout,  8  M.  ft  W.  563 ;  Rogtra  v. 
Oraiebrook,  8  Q.  B.  896 ;  Ocean. 
.tc,  Cor  pa.  V.  II  ford  Oa*  Co.. 
1905,  2  K.  B.  493.  If,  however, 
the  mortgage  deed  contain  an 
express  proviso  (formerly  com- 
mon, but  now  unusual)  that  the 
mortgagor  shall  remain  in  pos- 
NCbsion  until  the  day  lixed  for 
Itayment.  this  will  operate  as  a 
demise  by  the  mortgagee  to  the 
moHtngor  (or  the  term  indicated, 
and  the  latter  will  have  •  legal 
light  to  possession  until  the  term 
lias  expired  j  see  Davidson,  rnx. 


Ketch 


v. 


Conv.  Vol.  II.  Part  II. 

46,  4th  ed. ;   notes  to 

UM,  1  Smith  L.  C. 
(c)  Notes  to  Ketch  v.  UuU,  1 

Smith  h.  0. ;   P.  Ind,  Vooue  A 

Co.,  Ltd..  1911    2  Ch.  223,  231, 

232;  ante,  p.  610. 
{d)  Doe  d.  Moby  v.  Mamu,  8 

B.  *  G  767.  ■" 

(e)  tt  (i  B.  D.  359. 
(/)  By  sUt.  tico.  II.  c.  20, 
8.  1,  provision  was  made  for 
staying  the  proeeedings  in  any 
auti<m  of  ejectment  brought  by 
»  mortgagee,  on  payment  by  the 
mortgagor,  being  tiie  defendant 
in  the  aotion,  of  all  principal, 
interest,  and  uflsttc  Doed.UurH 
v.  ClifUm,  4  A.  *  E.  814.  See 
also  sUt.  15  &  10  Vict.  c.  70, 


5G4 


or  VhUHOHAL  INTKBJtHTU   IN    U£AL   KHTAT£. 


The  chUU) 
of  tho  inort- 
({•gor. 


Cuurtii  uf  Equity  would  uevvr  iiiturfuru  tu  pr(<vuut  u 
juurtguget)  {roiii  taking  punHesaiun  {g).  But  if  hu  du 
tuku  potfMestiiuii,  hu  will  bucouio  liablu  in  t'tjuity  tu 
uccuuut  very  Htrictly,  in  cusu  uf  tiubooiiuent  rudtiuip* 
tiun,  fur  thu  runtti  and  pruiitu  und  fur  his  munugouivut 


of  thu  luud  (/() ; 
luurtgugeu  uvu' 
luud,  tfuvo  ds     1. 1. 
law  tho  oat'.  '     <f 
duatli  tu  !  i    ill ..  < 
or  dovit.      \        .1 
fXt'cutur   '      dm  ! 
uiuaoy       ■    I'  il. 
1881  0).  ou  uv  -A 
of  uuy  fruoliold  c 
withiituuding  ui.^ 


IlM^.r .; 


"ictly,  iuduud,  that  in  pruoticu  u 

'\(j  potf.'<usbiun  uf  tho  luurtgagud 

:.t  wo  huvu  Heun  (t),  ut 

:>  '  '  ii    fiu  pouHod  un  hid 

t  '>>.      in  equity  tho  huir 

u.t(i'       .   tho  iiiurtgaguu'H 

'     In  ^aiuti  ontitlod  tu  tho 

liio    Couvcyanuing    Act, 

..•  (  v  Lar  of  ii  solo  uiortgagvo 

.ii.i  *unce,  his  estate,  uot- 


t  4.  I   •  '1 


I., 


«{ 


"icnl  I!'  disposition,  devolves 
like  u  chattel  real  upon  his  personal  representatives. 
(30  that  all  the  rights  and  obligations,  le^'al  as  well  as 
equitable,  of  a  solo  mortgagee  of  freeholds  now  pass 
on  his  death  to  his  executor  or  administrator. 

We  have  seen  that,  during  tho  continuance  of  tho 
security,  tho  mortgagor's  equity  uf  redemption  is  in 
equity  an  estate  in  tho  mortgaged  land  (k).  A  mort- 
gagor's estate  has  generally  the  same  incidents  as 
any  other  equitable  estate ;  but,  being  subject  to  the 
mortgagee's  charge,  it  is  of  course  not  so  benelicial  as 
the  estate  of  one  for  whom  land  is  1  'd  on  a  simple 
trust  (Z).  Thus  wo  have  seen  that  *  mortgagor's 
possession  is  not  protected,  even  in  equity,  against 
tho  will  of  the  mortgagee  (m).    But  if  the  mortgagor 


hs.  :21'J,  2*^0,  repcaleU  (uaviiig 
the  iuriadictiou  thereby  cuii- 
fcrred)  by  40  &  47  Vict.  c.  4». 

(l/)  2  Mer.  35U ;   0  Pri.  503. 

(h)  Ue  hu  tu  account  for  what 
he  iuM,  or  but  for  his  wilful  dc- 
I'ciuii  might  havti  Tccvived  ;  Mt< 
3   ISctou   ou   JudgmeaUi,    1827, 


18U8,  7th  cd. 

(()  AnU,  pp.  5(iO,  TiOl. 

(j)  8Ut.  44  &45  Vict.  c.  41, 
».  30  ;   anU,  pp.  240,  2U3. 

(k)  Ante,  p.  5«1. 

(/)  Ante,  p.  182. 

(m)  Anit,  p.  Oiiii. 
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bfl  ftllowod  to  romain  in  powpwion.  hp  mny  '   '     «ho 
profits  for  hw  own  use  without  liability  to  a  r  for 

thfim  to  tho  inortgafi.^e  (n).    So  he  re»„ing  „      ,  .||v 
the  riffht  of  free  enjoyment  incident  to  hi«  ef|uitabl"o 
ownership  (o) ;  nor  will  ho  be  restrained  from  waste  (p). 
at  uie  mortgagee's  instance,  unless  the  latter  show 
that  the  acts  contemplated  would  impair  the  value  of 
the  security  offered  to  him  (,),  „r  amount  to  want.m 
destruction  (r).    An  equity  of  redemption  is  alienable 
at  the  mortgagor's  pleasure  or  for  his  debts,  in  the 
same  way  as  any  other  equitable  estate  which  is  not 
a  simple  trust  estate  («).    And  the  estate  of  a  mort- 
gagor in  fee  is  real  estate  in  equity,  would  pass  as  such 
TO  a  devisee  under  his  will  (t),  or  descend  to  his  heir, 
if  he  should  have  died  intestate,  and  now  devolves 
to  the  executors  or  administrator  on  trust,  subject 
to  the  mortgagor's  debts,  for  his  devisee  or  heir  («). 
Formerly,  on  the  death  of  a  mortgagor  of  land,  the 
mortgage  debt  was  primarily  payable,  like  all  other 
debts,  out  of  his  personal  estate  (x) ;   so  that  his  heir 
or  devisee  was  entitled,  as  a  rule,  to  have  the  land 
exonerated  from  the  mortgage  at  the  expense  of  the 
mortgagor's  general  personal  estate  (y).    But  this  rule 
was  reversed  by  the  Real  Estate  Charges  Act,  1854, 
commonly  called  Locke  King's  Act,  and  the  Acts 
amending  it  (z).    And  now,  under  these  Acts,  a  mort- 
gagor's heir  or  devisee  succeeding  to  his  estate  in  the 


mr, 


Profltn. 


\Vaiit«>. 


Alien»tiun 
o£  pquity  of 
rfHlrmptioii. 


*ft4-r  (iratli. 


(»)  2  Coote  on  Mortgage,  rh. 
Ixi.  Beet.  2;  2  Seton  on  Judg- 
ment*. 1862,  1898.  7th  ed.  • 
OaskeU  v.  Oosling,  1896,  1  Q.  B. 
691  ;  Turner  v.  Wahh,  1909,  2 
K.  B.  484.  494. 

(o)  Ante,  p.  188. 

(p)  Ante,  p.  1 16. 

{q)  King  v.  Smith,  2  Hare. 
239.  244. 

(r)  Goodman  v.  Kine,  8  Boav. 
379. 

{')  And,  pp.  189—101.  295— 
298 ;  Lewin  on  TruatH,  647,  650 
sq.,  676  tq.,  6th  ed.  ;   1031,  1034 


tq-,  V  .<■  /■■ij..  12th  ed. 

")  :'  Atk.  806. 

(i'l  Ant',  pp.  29.  57,  76,  86. 
■'<,  !U.  133.  138.  187,  191,  209, 
-'.'(',  22.V-22K,  250.  294.  324. 
Sj».  389.  443,  448.  454,  467.  4*1. 
500. 

(x)  AiUe,  pp.  20,  286. 

(.V)  2  Jarm.  WilU,  2039  »q.,  6th 
ed. ;  Williams  on  Rc*l  Aaaeta, 
27. 

(z)  SUU.  17&18Vict.c.  113; 
30  4, 31  Vict.  c.  66  ;  40  ft  4 1  Vict, 
c.  34. 


Mortgagor's 
heir  or  (Terine* 
not  entit|p<l 
to  have 
the  Un<l 
exonerBt«l, 
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mortgaged  land  iit  not  entitled  to  have  the  mortgage 
debt  discharged  out  of  the  mortgagor's  personal  or 
other  real  estate  ;  but  the  land  so  charged,  as  between 
the  different  persons  claiming  under  the  deceased 
person,  is  primarily  liable  to  the  payment  of  all  mort- 
gage debts  with  which  the  same  is  charged,  unless 
the  mortgagor  shall  by  will,  deed,  or  other  document 
have  signified  a  contrary  or  other  intention  (a).  So 
that  now,  as  a  rule,  a  mortgagor's  heir  or  devisee  must 
take  the  land  subject  to  the  mortgage  (h).  The  rnlt* 
established  by  these  Acts  does  not  affect  tlio  right  of 
the  mortgagee  to  obtain  full  payment  of  t he  mortgage 
debt  out  of  the  personal  estate  of  the  mortgagor  or 
otherwise  (r). 


J^Mw  by 

mortgagnr. 


As  the  mortgagor's  equity  of  redemption  is  an  eaialr 
in  tlie  contemplation  of  equity  only,  it  does  not  enable 
him  to  create  any  legal  estate  or  interest,  in  tlie  mort- 
gaged land  ;  not  even  a  lease  for  any  tern)  however 
sJiort  (J).     In  some  cases,  however,  tliere  wah  inserted 


(rt)  .SUt.  17  &  18  Vict.r.  ii:i. 
And  a  general  dinx'lion,  that  the 
ilebtfi  or  all  the  dehtA  of  a  testator 
Hhall  lie  paid  o)it  of  hiri  perNonal 
•••(fate,  is  not  to  lie  deemed  to 
lie  A  derlaratiiin  of  an  intention 
contrary  to  or  o«her  than  tlm 
rule  eMablished  by  Ixicke  King's 
Act,  nnlem  bupIi  contrary  or 
other  intention  he  further  dc- 
•blared  by  wordi*  exprewdy  or  by 
iienessary  implication  referring 
to  all  or  some  of  the  teHtAtorV 
debt.s  charged  by  n-ay  of  mort- 
gage on  rny  part  of  his  rtsal 
i-state  :  <iUt.  .'<0  &  :il  Vi<'t.  c.  tilt, 
H.  I.  Nor  is  snch  contrary  in- 
tt'iition  to  be  deeme<l  to  be  sig- 
iiiiied  by  a  charge  of  itr  direction 
for  payment  of  debts  iip<m  or  out 
I  if  renidnary  real  and  {lersonal  or 
rcHidnary  r»'al  cRt*te  :  wtat.  40  * 
41  Vict.  c.  :M  ;  sec  Hf  FUH.  T, 
t'h.  D.  677. 

('.)  By  utAt.  40  *  41  Vict.  c.  :W. 
llic  rule  i.t  lx«kc  Kiiijr'-*  Act  is 

fXlllMJi'll    to    tllc   IK^C   1.1    II    IIKlll- 


gagc  or  any  other  equitahU> 
charge  (including  any  lien  fi>r 
unpaid  purchase-money)  on  any 
land  or  other  heretlitamcnts  of 
whatever  tenure,  belonging  to  a 
testator  or  an  intestate  ;  unless. 
in  the  case  of  a  Imlnlor.  he  shall 
within  the  meaning  of  the  Acts 
have  signified  a  contrary  inten- 
tion. .Sec  P.f  Coflcrroft,  24  Ch.  I ». 
W.  inO;  Rf  Kerithnir.  37  Ch.  I». 
ti74;  Hf  Anthony,  IMft2,  I  Ch. 
4«t ;  Ee  Franfr,  1004,  1  Ch.  7iti ; 
;.,.  iri7*o»,  I90H,  1  Ch.  H39  ;  H.- 
Howfrman,  1008,  2  Ch.  .140. 

(c)  .Stat.  17*  18  Vict.  c.  I  I.t. 

(rf)  Dof  i\.  l/tril  JJoii'iic  V. 
Thmnprnv,  !»  Q.  H.  UCH  :  Jx>ir-i 
V.  Telfonl.  1  App.  Cas.  4:4.  A 
lease  made  by  a  inortgagMi'. 
otherwise  than  under  an  express 
or  a  statut4iry  power,  is  v,.id  as 
iigainst  the  mortgagee ;  and  us 
!kgaiust  the  inortgaguc  him-wll. 
his  xiicccwors  ill  e.stHtc  and  the 
les.we,  it  can  ooly  lake  effect 
legally    by    cs1iij,j»-l      iSet-    iiHte, 
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in  the  mortgage  deed,  by  agreement  between  the 
parties,  a  power  for  the  mortgagor  to  giant  leases; 
and  such  a  power  operated  under  the  Statute  of  Uses 
in  the  same  manner  as  a  power  of  leasing  given  to  a 
tenant  for  life  by  a  settlement  (f).  But  under  the 
(Conveyancing  Act.  1881.  if  the  mortgage  he  made 
after  the  year  1881,  the  mortgagor  while  in  posses- 
sion (/).  and  so  long  as  a  receiver  of  the  income  of 
the  mortgaged  property  has  not  l)een  appointed  by 
the  mortgagee,  or  when  a  receiver  so  appointed  is  no 
longer  acting  (g),  has  power  by  virtue  of  that  Act  to 
make  an  agricultural  or  occupation  lease  for  any  term 
not  exceeding  twenty-one  years  or  a  building  lease 
for  any  term  not  exceeding  ninety-nine  years  upon 
the  conditions  defined  in  the  Act  (/*).  And  any  such 
lease  made  in  compliance  with  these  conditions  will  bo 
valid  as  against  the  mortgagee  (;).  Wv-n  a  mortgagor 
exercises  this  statutory  power  of  leasing,  the  lessee 


Exprp<).s 
power  of 
[railing. 


Statutory 
powpr  Of 
feaflini;. 


p.  618 ;  AVfc/,  V.  nail,  1  Doiifc'. 
:.'i  ;  I  Smith  L.  t^  004,  UHh  ed.  ; 
Alfhornr  v.  Gommr,  2  Biiip.  M  ; 
n'rhh  V.  AiuUin.  7  Man.  *  Ci." 
701  ;  ('iithbfrltoH  v.  Irving,  ti 
H.  &  N.  l.ir> :  Kfitk  V.  (Inneiii, 
litM.  1  <h.  774.  Rut  a  !••««.,. 
from  the  mortgagor  may  rtilti-nt 
llic  mort^f^o.  anil  ho'  iirevi-iit 
lil^  oj«>rlmc>nt  l»y  the  niortKagei-  : 
Tnm  V.  Turner,  .TO  fh.  |>.  4r.<l. 
^fe^>  sUt.  «  VaH:  VFT.  c.  28,  ».  IJ. 
rvplaring  .••3  *  ."U  Vict.  c.  57 
IIS  to  romppnwtioii  »<>  ptTsoim 
<«'riipyinjf  aKririiltiiral  holiliiigs 
iinitcr  a  itintract  of  fi>nanoy  with 
II  mortgagor. 

(i)  AhIi',  )».  :«»8;  naviilion, 
Piv-v  Cuiiv.  Vol.  II.  pf.  II.  3.r_» 
.•i:ir.,  n..  4th  III. 

(/)  'I'hi'  mortgagor's  powor  of 
Ii-asing  ia  i-xori'iMabln  by  uny 
|iersoii  deriving  titlfi  under  the 
original  mortgagor,  except  nn 
iiimimlirnnper  so  deriving  title  ; 
.slat.  44  &  4.'5  Vi'  t.  e,  4!,  m.  2  (vi.),' 
iiineniieil  liv  I  .V  2  tiro,  V.  r.  ;I7 

M. :»  (10). 

(</)  Thf     ( '.>hVf>aniiiig     ,\i!i, 

I'll  I  (I  A  -1 1;.,,   V.  ,,.  .17).  s.  :i 


(II),  ilepriviil  the  mortgagor  i.f 
Iho  power  of  leai^ing  after  thii 
ap|)ointment  of  a  reeeivct  (an  to 
wnieh,  see  poM.  pp.  573ani|  n.  (7), 
574)  and  so  long  as  the  receivee 
actn ;  during  wbiih  timo  the 
imweis  iif  leasing  ronfcrred  hy 
seit.  18  of  the  .\(  t,  i)t  |,H81  are 
U>  In-  exereiwahle  hj*  the  m..rt- 
gagi-e  ;    ;««/,  p.  .174. 

(h)  Ntnt.  44  &  4rt  Viet.  e.  41. 
»  18.  'ITie  ( 'onveyanring  Art, 
mil  (1  A  2(ieo.  \\  e.  :17).  8,  .{, 
empowers  mortgagurn,  while  in 
poMewiion,  and  so  lung  ij  a 
mortgagei-'s  n-ceivir  \\a*  not 
licen  appointed  or  when  8n<  h  it 
reeeiver  is  no  longi'r  anting,  to 
iioeept  SHrii^nilei--)  of  leases  (mil,', 
pp.  MO,  .'►47),  for  the  pnrpos,. 
onlv  of  enabling  a  new  lease 
authorized  byseet.  IS  of  the  Ail 
of  1881  to  lie  grant<«d  ;  and  sueli 
surrenders  an>  gixwl  11.4  .igiiiiist 
every  imiunbraiieer. 

(1)  Munkiyitl,  ,1c.,  RuiUUnt} 
Siofiet//  V.  Smith,  22  g.  H.  I>.  To ; 
Hrnwn  v.  /Vn.  1900,  2  t^.  H.  li.l;i  J 
Kinij  V.  Uinl,  lOlm.  1  W.  |{.  xtl'. 


Morti^agor's 
power  to 
nreept  siir. 
renders  <  if 
leases . 
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obtains  a  term  in  the  land  valid  at  law  in  the  same 
manner  as  the  lessee  of  an  equitable  tenant  for  life 
obtains  a  legal  term  on  an  exercise  of  the  power  of 
leasing  given  by  the  Settled  Land  Act,  1882  (fc).  But 
this  statutory  right  of  the  mortgagor  may  be  oxcludod 
or  restricted  by  agreement  between  the  parties  ex- 
pressed in  the  mortgage  deed  or  otherwise  in  writing  (l)  ; 
and  in  practice  a  stipulation  is  very  often  made  that  a 
mortgagor  shall  not  exercise  his  statutory  power  of 
leasing,  or  that  he  shall  not  exercise  it  without  tho 
consent  of  the  mortgagee.  It  is  important  for  a  mort- 
gagee clearly  to  negative  the  mortgagor's  right  (o 
lease,  should  he  wish  to  do  so  ;  for  a  contract  to  make 
or  accept  a  lease  under  the  statute  may  be  enforced 
by  or  against  every  person  on  whom  the  lease  would, 
if  granted,  be  binding  (m).  And  the  provisions  of  the 
Act  are  to  be  construed  to  apply,  so  far  as  circum- 
stances admit,  to  any  'etting,  and  to  any  agreement 
whether  in  writing  or  not,  for  leasing  or  letting  (n). 
But,  if  desired,  express  powers  of  leasing  may  still  be 
given  by  the  mortgage  deed  as  before ;  and,  what  is 
more,  the  mortgagor's  statutory  powers  of  leasing 
may  be  enlarged  by  the  mortgage  deed  to  any  extent 
agreed  on  (o).  A  mortgagor's  statutory  powers  of 
leasing  may  be  applied  to  mortgages  made  before  the 
year  1882,  by  agreement  in  writing  between  mort- 
gagor and  mortgagee  made  after  1881  :  but  so  never- 
theless that  any  such  agreement  shall  not  prejudicially 
affect  any  right  or  interest  of  any  mortgagee  not 
joining  in  or  adopting  the  agreement  (p). 

A  further  consequence  of  the  transfer  of  the  legal 
estate   to    the   inortgaget-   upon    the  occasion   of  a 


(i)  Antf,  p.  410. 

(/)  Stat.  44  &  45  Viot.  r.   41, 

8.   IH,  Hub-R.    13. 

(m)  Sect.  18,  wib-s.  12. 
{»)  Sect.  13,  Bub-H.  17. 


(o)  Sect.  18,  8ub-8.  14  ;  Ptihiic 
TrtiMee  v.  Lawrence,  1912,  1  Ch. 
78<l 

U')  'Sect.  18,  sub.?.  10. 
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mortgage  was  that,  the  mortgngor  was  unable  to  bring  in 
his  own  name  any  action  at  law  to  recover  possession 
of  the  land  (q).  But  by  the  Judicature  Act  of  1873  (r), 
a  mortgagor  entitled  for  th(^  time  being  to  the  posses- 
sion or  receipt  of  the  rents  and  profits  of  any  land, 
as  to  which  no  notice  of  liis  intention  to  take  possession, 
or  to  enter  into  the  receipt  of  the  rents  and  profits 
thereof,  shall  have  been  given  by  the  mortgagee,  may 
sue  for  such  possession,  or  for  the  recovery  of  such 
rents  an«'  profits,  or  to  prevent  or  recover  damages  in 
respect  of  any  trespass  or  otlier  wrong  relative  thereto 
in  his  own  name  only,  unless  the  cause  of  action  arises 
upon  a  lease  or  other  conliact  made  hy  him  jointly 
with  any  other  person. 

Let  us  now  consider  what  remedies  the  mortgagee  Mortj^geo's 
has  for  obtaining  the  r-payment  of  his  loan.     And '^""'''"■'" 
first,  at  any  time  after  the  day  fixed  for  repayjiient  in 
the  deed,  he  may  call  in  his  money,  and  in  the  event  SuinRon  tlio 
of  non-payment  may  sue  the  mortgagor  personally  on  '■"'^''■"*'"'- 
the  covenant  contained  in  t  lie  mortgage  deed.  Secondly, 
he   may  foreclose   the    mortgage.     For  although   flie  F<>ro(l.i^nr.«. 
Courts  of  Equity  allowed  the  mortgagor  an  equity  of 
redemption  after  the   day  fixed   for  payment,   they 
would  not  permit  him  to  continue  to  hold  the  mort- 
gaged land  for  an  indefinite  time  after  the  mortgagee 
had  applied  to  them  to  enforce  repayment  (.s).     To 
obtain  foreclosure  it  will  be  necessary  for  the  mort- 
gagee to  take  proceedings  (<)  against  the  mortgagor  in 

iq)  Dofd.  Marriott  V.  Etlwards,      1882,  the  mortgagor  oan  raain- 
5  B.  &  Ad.  1066.  tain  such  an  actiun  under  »t*t. 

(r)  Stat.  36  &  37  Vict.  c.  66,       44  &  45  Vict.  c.  41,  h.  10,  as  iwing 

a  perHon  entitled,  subject  t<>  the 
term,  to  the  income  of  the  land 
leased  ;  Turner  v.  WaUh,  1009, 1 
K.  B.  484  ;  sec  anit.  pp.  524, 565. 
(*)  2  Coote  on  Mortgage,  ch. 
Ixxviii. 

(<)  Formerly  by  suit,  now  by 
action  or  originating  summons  : 
R.  S.  C.  Dec.  188fi,  No.  21  (Order 
LV.  r.  5  a) ;  W.  N.  2  Jan.  1880. 


8.  25,  Bub-s.  5.  This  enactment 
does  not  enable  a  mortgagor  to 
enforce  by  action  a  right  of  entry 
for  breach  of  covenant  under  a 
proviso  contained  in  a  lease 
made  before  the  mortgage ; 
Matthews  v.  Uthtr,  1900,  2  Q.  B. 
535 ;  Maiynfux  v.  Richard,  1906, 
1  Ch.  34,  43.  But  where  tho 
lease  was  made  after  the  year 
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the  Chancery  Division  of  the  High  Court  (w).  claiming 
that  an  account  may  be  taken  of  the  principal  and 
interest  due  to  him.  and  that  the  mortgagor  may  be 
directed  to  pay  the  same,  with  costs,  by  a  day  to  be 
appointed  by  the  Court,  and  that  in  default  thereof  he 
may  be  foreclosed  his  equity  of  redemption  (x).    A  day 
is  then  fixed  by  the  Court  for  payment ;  which  day, 
liowever.  may,  on  the  application  of  the  mortgagor, 
Kood  roason  being  shown  (»/),  be  postponed  for  a  time. 
Or,  if  flip  mortgagor  should  be  ready  to  make  repay- 
ment, before  the  cause  is  brought  to  a  hearing,  he 
may  do  so  at  any  time  previously  on  making  proper 
application  to  fbo  Court,  admitting  the  title  of  the 
mortgagee  (o  the  money  and  interest  («).    If.  however, 
on  the  «lay  nltiinaitly  fixed  by  the  Court,  the  money 
should  not  be  forthcoming,  an  order  will  be  made 
that  the  debtor  do  thenceforth  stand  absolutelj'  fore- 
closed from  all  equity  of  rt'demption  in   the  mort- 
gaged premises  (a).    Huch  an  onbr  is  considered  to 
vest  in  the  mortgagee  for  the  first  time  Ibc  full  bene- 
ficiiil  title  to  the  mortgaged  land  {h) :    wliicb  he  will 
thereafter  l)e  entitled  to  kefp  nnd  deal  witli  .as  bis 
own.     The  Court  may  now  order  a  sale  of  the  mort- 
gaged property  in  foreclosure  procer-dings,  instead  of 
foreclosure  (r).    Thirdly,  the  mortgagee  may  lake  pus- 
session,  as  we  have  seen  (J) ;    tboupli  at  the  risk  of 


(i/)  Tlu'  Cmnty  Conrt;*  havp 
lli«  jiirimliotiim  "of  the  High 
Ciiurt  aH  to  (In'  forcH^loinn*  or 
ri-cl*>nipt ion  or  onfon-eniont  of 
any  niortgaiff,  chart'i-  or  lien  fur 
not  nion'  than  WMW.  :  utat.  fil  * 
r,-2  \irt,  r.  4:»,  «.  1(7. 

(j;)  .1  HoUm  on  .TnilgmpntA, 
1825.  7th  pil.  ;  Hill  V.  /fmWnnrf*, 
J«n7.  2  Ch.  .*»01. 

{;/)  Xinintf  v.  Kilwanh,  4  RnHs. 
124;  Kijre  v.  1 1  union,  2  Hchv. 
47S. 

(;)  SUt.  7  (ieo.  IT.  o.  20,  s.  2. 

(d)  2  .Sefon  on  .IiulgnifnlM, 
l!tl«,  7th  ♦•(I.  But  even  n  linHl 
oidiT  fur  forerlowin-  in  not  hIwo- 


hitt'ly  fonclusive,  ami  there  are 
eimimxtaiieeH  nntler  whirh  a 
mortgagor  may  Im>  allowetl  to 
re<leem  after  snch  »n  order  ;  see 
('im}Ml  V.  Iloliihiiiil.  '  ell.  I». 
KM!. 

(h)  llmth  V.  riiijh.  C.  {).  U.  1). 
.'M.'i,  7  App.  l'«H.  2:l.">.  »y  st»t. 
tH  *  02  Viet.  e.  10.  h.  »l.  aii  order 
tor  fonH-lowim  mnut  Ih>  xtampeil  • 
with  an  uil  titlorun  stani))  hh  n 
ronvevanee  on  mU-  ;  s«'e  ))•w^ 
Part  Vl. 

((•)  Slat.  44  &  4.'.  Vl.t.  <■.   II. 
.1.    2.'>  ;     see    \Vn>H.    Coiiv.    .Slut 
Mi2   H'l. 

(</)  Aiitf,  p.  s<;». 
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incurring  the  equitable  liabilities  of  a  mor*;.  ^' 
possession.    A  mortgagee  may  pursue  all  these  rov 
at  once  (e).    Fourthly,  a  mortgagee  may  f^ 
his  power  of  sale,  if  he  have  ono.    For  in 
the  remedy  by  foreclosure,  which,  it  will  bt 
involves  the  necessity  of  an  application  to 
•  t  has  long  been  usual  to  provide  a  more  simj.. 
expensive  romedy  in  mortgage  transactions  ;    this  is  Kxpn-ss 
nothing  more  than  a  power  given  by  the  "mortgage  |**"j"  JjJ^"*'" 
deed  to  tlie  mortgagee,  without  further  authority  to  gi»gc  dmj. 
sell  the  premises,  in  case  default  should  be  made  in 
payment.    When  such  a  power  is  exercised,  the  mort- 
gagee, having  tlie  whole  estate  in  fee  simple  at  law,  is 
«tf  course  able  to  convey  the  '<ame  estate  to  the  pur- 
chaser ;  and,  as  this  remedy  wnuld  be  ineffectual,  if  the 
concurrence  of  the  mortgagor  were  necessary,  it  was  Aton 
decided  that  his  concurrence  cannot  be  required  by  pan[„,, 
the  purchaser  (/).     The  mortgagee,  therefore,  is  at '^"''^i 
any  time  able  to  sell ;    but.  baring  sold,  lie  has  no 
fiirther  right  to  the  money  produced  i)y  the  sale  than 
he  had  to  the  lands  before  they  were  sold.    He  is  at 
liberty  to  retain  to  himself  his  principal,  interest  and 
costs  ;    and.  Iiaving  done  this,  the  surplus,  if  any. 
must  be  paid  over  to  the  mortgagor.     \\\  the  Act 
conmionly  called  "  liord  Cranwortb's  Act  "  (</).  ■\  power  Siatnforv 
of  sale  was  rendered  incident   to  every  mortgage  or |,1JJ|!;^^' J'],!^'" 
charge  made  by  deed  executed  nfter  (lie  passing  of ''•«" north's 
the  Act  on  any  hereditaments  of  any  tenure,  unless  a 
contrary  intention  were  declared  by  (be  deed.     But 
it  was  neverthele'^s  usual  to  insert  an  express  power  of 
sale  in  mortgage  deeds  until  (bis  provision  of  Lord 
(!ranworth's  Act  was  repealed  by  the  Conveyancing 


A.t- 


(f)  '1  r'ooto  on  Miiil);age,  cli. 
Ixiii.  Ht-i-t.  3  ;  Ijntlhnrt  v.  Hardy, 
II  Ifcav.  ;M!»;  fitrrtr  v.  J^tfif. 
Ilarltnnd  rf-  Ha.,  ;j|  (1i.  \\  4'i  ; 
fuiitfH  V.  IliU,  IH!«,  1  (1i.  277. 

(/)  I'ordrr  V.  Morgnn,  18  Vr«. 
.'in  ;  '7ny  v..VA«rpp,Siiif(|.  Veiiil. 


iV  Pur.  ApptMulJY,  No.  Xllf.  ]>. 
DKMi,  lltli  <hI. 

(ff)  St«t.  2.1  &  24  \'ic  f.  o.  ^^:, 
(jmss,.,!  2Hlh  Ann.  (StKI).  ]»j»rt  2  ; 
Si-p  a!>M>  "JCrtM.  ;i2,  :H.  Set-  \Vmi. 
C.mv.  Sint.  I:i7-   no. 


'i«f^?'!ne.<>' 
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Act,  18R1  (//).  By  tho  latter  Act  (»),  a  mortgagpp  of 
any  property,  under  a  mortgage  made  by  deed  after 
the  year  1881,  has  a  power  of  sale,  when  the  mortgage 
money  has  become  due,  to  the  same  extent  as  if  tho 
power  had  been  expressly  conferred  by  the  mortgage 
deed.  But  a  mortgagee  is  not  to  exercise  this  statutory 
power  of  sale  unless  and  until  (i)  notice  requiring 
payment  of  the  mortgage-money  has  been  served  on 
the  mortgagor  or  one  of  several  mortgagors,  and  default 
has  been  made  in  payment  of  the  mortgage  money,  or 
part  thereof,  for  three  months  after  such  service ;  or 
(ii)  some  interest  under  the  mortgage  is  in  arrear  and 
unpaid  for  two  months  after  becoming  due ;  or  (iii) 
there  has  been  a  breach  of  some  provision  contained 
in  tho  mortgage  deed  or  in  tho  Act,  and  on  the  part 
of  tho  mortgagor,  or  of  some  person  concurring  in 
making  tho  mortgage,  to  bo  observed  or  performed, 
other  than  and  besides  a  covenant  for  payment  of  ttio 
mortgage-money  or  interest  th«reon(fc).  Power  is 
expressly  given  by  the  Act  to  a  mortgagee  exercising 
his  statutory  power  of  sale  to  convey  the  property  sold 
by  deed  for  such  estate  and  interest  therein  as  is  the 
subject  of  the  mortgage,  freed  from  all  estates,  interests 
and  rights  to  which  the  mortgage  has  priority  (/).  Tho 
proper  application  of  tho  purchase  money  by  tho 
mortgagee  is  also  prt)vi<lod  for  (m).  Whore  a  conveyance 

mirfacc  of  the  Mortgaged  property 
ezcepting  the  mine*  and  ul  the 
mineit  apart  from  the  surface  (cf. 
ante,  p.  364),  with  or  without  thi- 
grant  or  reservation  of  the  right«, 
powers,  or  easements  then-iii 
specified. 

(i)  Stat.  44  ft  46  Vict.  c.  41, 
88.  20.  24. 

(l)  Sect.  21,  sub-sect.  1  ;  nee 
1  Wms.  V.  ft  P.  339,  340,  2nd  wl. 
This  does  not  enable  an  equitable 
mortgagee  by  deed  to  convey  the 
legal  estate ;  Be  Hodnon  and 
Howes'  CoHtraet,  36  Ch.  D.  t>tW. 

(m)  Sect.  21,  sub-sect.  3. 


(A)  Stat.  44  ft  45  Vict.  c.  41, 
s.  "I  ;  see  Wms.  Conv.  Stat. 
I.n— 141,  2.'i  1—25.1. 

(i)  Seit.  19.  Uy  the  CVm- 
vjyanring  Act,  1911  (1  ft  2  (imi. 
V.  c.  37),  s.  4,  the  p<iwer  of  sale 
<(>nferre<l  by  c.  19  of  the  Act 
of  1881  was  extended,  in  esse* 
where  the  mortgage  deed  has 
lieen  executed  after  tho  year 
1911,  H<>  as  to  aathorise  the 
making  of  restrictive  covenants 
(atUe,  p.  189)  to  affect  sny 
iinsdld  jwrt  of  the  mortgaged 
jiroiKfty  or  the  pn>pcrty  sold, 
and  to  authorise  the  sale  of  the 
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is  luudu  iu  jtrufessed  I'xorciao  of  tlio  power  of  uulu  l'roU!ci«.ii  of 
conferred  by  the  Act,  the  title  of  the  purchaser  ia  not  I'^l^^^ 
to  bo  impeachable  on  the  ground  that  no  caue  had  >rrrgul»r  mIc. 
arisen  to  authorise  the  sale,  or  that  due  notice  was  not 
given,  or  that  the  power  was  otherwise  improperly  or 
irregularly  exercised  ;  but  any  person  damnilied  by  an 
unauthorised,  or  improper,  or  irri'gular  exorcise  of  tiio 
power  is  to  have  his  remeily  in  damages  against  tlio 
person  exercising  the  power  (n).    All  these  statutory 
provisions   respecting   a   mortgagee's   power   of   sale 
luay  be  varied  or  extended  or  entirely  excluded  l»y 
the  terms  of  the  mortgage  deed  («).     IJul  it  is  now 
usual  in  practice  to  rely  uiwn  the  statutory  power  of 
sale  instead  of  inserting  t-xpnss  powers  for  the  same 
purpose  in  mortgage  deeds  (p). 


ena 


The  same  Conveyancing  Act  eontuiiis  i)rovisions  Muiigag.-.  "h 
ibling  a  mortgagee  under  a  mortgage  made  by  ileed  i'"*"^|[,J" 
after  IHHl,  in  the  absence  of  stipulation  to  the  con- receiver, 
trary,  to  appoint  ii  receiver  of  the  income  of  mort-  "XthnTJ. 
gaged  property,  but  not  before  his  statutory  power  of 
sale  shall  become  ext-rcisablo  (q) ;  also  to  insure  against 
lire,   under  certain  conditions,  and   to  cut  and  sell 
timber,    while    in    possession  (r).      A    morfgagoe    in 


(«)  yect.  21,  Kub-Hcct.  2  ;  see 
1  Wnw.  V.  &  P.  337  tq.,  2nd  od. 
Hy  the  Omveyanuing  Act,  11)11 
(1*2  Ueo.  V.  c.  37),  .,.  "»  (1), 
upon  any  Male  made  in  proJtvMd 
exereiao  of  the  power  conferred 
on  mortgagee!!  hy  the  Act  of 
18til,  a  purchager  la  not,  and 
never  haa  been,  either  befocv 
or  after  cwivi-yance,  concerned 
to  aec  or  inquire  whether  a  cane 
hail  arisen  to  authorue  the  iiale, 
or  due  notice  haa  Immmi  given,  or 
the  power  i^i  otherwise  properly 
and  regularly  en^ruwed. 

(o)  Sect.  Itf,  sub-iiecU.  2,  3. 

Cfi)  As  to  the  question  of  the 
expediency  of  relying  on  xtatu- 
tory  powen,  see  Wms.  Con  v. 
SUt.  141—144,  252,  253. 


('/)  Stot.  44  Si  45  \icl.  c.  41, 
ss.  nt,  24.  The  object  of  the 
ap[M>intment  of  a  receiver  iH  to 
ensure  payment  of  the  inten-Ht 
out  of  the  income  of  the  mort- 
gaged property  without  Ukiiig 
potuteiwioii.  The  re<*iver  m  bound 
U>  a^ly  the  income  (after  keei>- 
iiig  down  outgoingii)  in  j^tyment 
of  the  interest,  but  to  pay  the 
Hurjilus  to  the  mortgagor.  Hev 
OiuktU  V.  Ootling,  1806,  1  U.  B. 
6UI— ««3,«97  ;  WooltUmy.  Roos, 
1900,  1  ("h.  788 ;  Whitf.  V.  Mil- 
calf,  1903,  2  Ch.  5(17  ;  Re  JJctru- 
palilaH  Amaifamatcd  Enlaiai,  Lid.. 
1912,  2  Ch.  497. 

(r)  ;<ccts.  lit,  23;  w«  Wms. 
Cmv  SUt.  137,  139—141,  153— 
lUU. 
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Murtt{»gfw '»    |»oH«ii»s«iou  uiuU'i-  H  iiiorti,'H|;e  umde  after  1 881  w  alito  em- 
power of  .  "^      .       .        . 


uwer  of 
leMting. 


Mortgagors 
roraedi<'». 


Motice  of 
iiitratHiii  to 
li«y  off. 


MoilgagtvH 
|»owcr  to 
lU'vt'pt  Hur- 
riiidiTs  of 
letiMCH. 


powert'd  l»y  the  ttaiiut  Act,  in  the  ubsencu  of  Htipulatioii 
to  the  contrtti y,  to  graut  tht»  naiiie  U'»«t'rt  as  a  mortgagor 
ill  posHfiiaion  is  thereby  empowered  to  grant ;  and 
Ir-aneu  so  granted  will  be  good  agiiiiint  all  prior  iucma- 
bruiiteiH  himI  the  mortgagor  («).  And  by  the  Con- 
veyancing Act,  I'JIl,  the  mortgagor's  statutory  power 
•if  leasing  is  to  be  exercisable  by  the  mortgagee  after 
he  has  appointed  a  receiver  of  the  income  of  the  mort- 
gaged property  and  so  long  as  the  receiver  acts  (/).  But , 
except  under  the  statutory  or  uu  express  power  of 
leasing,  a  mortgagee  of  luml  is  unable,  before  fore- 
closure, to  make  a  lease,  wliich  will  be  uuconditioually 
binding  on  the  mortgagor  (u). 

If  the  mortgagor  wish  to  pay  olJ  the  mortgage 
after  the  day  fixed  for  payment  i><  past,  he  must,  as 
ii  rule,  give  to  the  mortgagee  six  calendar  months' 
previous  notice  in  writing  of  his  intention  to  do  so, 
ami  must  punctually  pay  or  tender  the  money  at  the 
expiration  of  the  notice  (x).  For  if  the  money  should 
not  be  then  ready  to  be  paid,  the  mortgagee  will  bo 
entitled  to  fresh  notice  ;  as  it  is  considered  reasonable 
that  he  should  have  time  alTorded  him  to  look  out 
for  another  investment.  A  mortgagor  is,  however, 
entitled,  if  he  think  lU,  to  pay  tho  mortgagee  six 


i")  Srct.    IS.  bub-N.  2 ;    (iNfr, 

1>.  667.  'J"ho  Cuiivpyancing  Aot, 
Itll  (1  &  2  Ceo.  V.  t.  37),  H.  :J, 
enipowrn*  a  inortgagti',  wliilc  in 
])OHMeiiHioii  or  after  he  han  ap- 
Ijoiiitod  a  n-cciver  and  ho  long 
a«  the  receiver  act»,  to  aeuept 
«urrenderi*  of  leaM>^4  for  the  pur- 
iiom;  only  of  enabling  a  new 
Icaue  autnoriii«d  by  »ect.  18  of 
the  Aut  of  IH81  to  be  granted, 
and  such  vurrenden  are  good  ao 
uKaioot  all  prior  or  other  in- 
riinibraneeri,  if  any,  and  thu 
mortgagor. 

«)  Stat.  I  &  ::  (Jc...  V.  .-.  37. 
^.  3  (II);    sec  iihIi  ,  p.  ,"117  and 


n.  (A). 

(u)  Muiujir/onl  v.  Clay,  U  Mod. 
1  :  Franklituki  v.  BaU,  33  ticav. 
.'itW,  6«»:  DavidHon,  Prw.  Conv. 
Vol.  II.  It.  II.  33a,  337,  4th  i-d. 

(X)  ShnrpntU  v.  BUtkt,  i  Eq. 
(a.  Abr.  (tU3,  pi.  34;  Smith  v. 
Smith,  18VI,  3  Ch.  SfiU;  Mce 
Bomll  V.  KmUe,  JSiW,  1  Cb.  U48. 
But  thin  rule  doeM  not  apply 
where  the  ju»t  inference  iruiu 
the  trauMK'tion  iit  that  the  mort- 
gage in  merely  temporary,  an  in 
the  caiie  of  a  mortgage  to  tjaiiker.'i 
by  deiNwit  of  tit£  decdit ;  t'itz- 
ijrnM  1  TritMce  v.  McUcrnh, 
I8'J2,  1  Ch.  385. 
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luuuthii'  iuleretit  in  udvaiici',  in  lieu  uf  uutice  (>/). 
Wheu  thu  murtgagor  hud  duly  paid  or  tuudvied  tho 
money  due  from  him,  uither  after  proper  notice  or 
with  duo  interewt  in  ad\  ance  inrfteud,  he  will  bo  entitled 
to  require  the  mortgagee  to  execute  at  hin  expense  u 
reconveyance  of  tho  legal  eatate  in  the  utortgaged 
land  (c).  And  to  enforce  this  right,  or  otherwine  duly 
to  enforce  hiti  equity  of  redemption,  ho  may  take  '  f-u- 
ceedingK  (a)  for  redemption  in  tho  Chancery  Di\  isiou  (b) 
against  the  mortgagee  (t).  An  order  for  sale  may  now 
be  made  in  redemption  as  well  tis  in  foreclosure  pro- 
ceedings (</).  Mortgages  made  to  societies  constituted 
under  the  Building  Societies*,  Friendly  Societies  and 
Industrial  and  Provident  Societies  Acts  may  be  dis- 
charged, without  reconveyance,  by  a  receipt  endorsed 
on  tho  mortgage  deed  (r). 


Kccoii  vry  • 
iincc. 


KoUi-mptiuii 

Aclioii 


Morlt!»geti  (<> 
Buikltng. 
Vriandly  Mid 
Induitlri<il 
and  Pnividcut 
Hwcictiea. 


A   mortgagor  may,   howevir,   lo.se  his  equity   olu^vt 

redemption  by  lapse  of  time.    I'or  under  th.   present  lijj'ri"'^^  i^ 

Statute  of  Limitations  (/),  whenever  a  mortgagee  ii  i>  redeem. 

obtained   possession   of   the   land   compfised   in    lus 

mortgage,  tho  mortgagor  cannot  bruig  an  action  to 

redeem  the  mortgage  but  within  twelve  («/)  years  next 

after  the  liiue  when  the  mortgagee  obtained  possession, 

iy)  Johnmut  v.  Keaiu,  \V.  N. 
\m>.  I).  96,  «1  L.  T.  IS. 
(j)  Jtourke  V.  HobinmiH,  I»ll, 


I  Ch.  J«W;  if.  Wfbb  V.  L'ron^r, 
l!U2,  1  (Ti.  323.  Sec  uiUt, 
|i.  203,  II.,  aa  tu  thu  i<Ump  on 
»  itH^^oii  Vfymiue.  KcconwyaiK'o 
may  be  effected  by  a  vpHtinj; 
urder  in  certain  caaeii ;  see  atat. 
AO  &  fi7  Viet.  V.  63,  «.  2V. 

(«)  Furmerl^  by  suit,  now  by 
ni-titin  ur  uriguiating  iiumnMiiM  ; 
Jt.  S.  ( '.  Dec.  1880,  No.  21  (Order 
LV.  r.  r.a);   W.N.  2  Jan.  1880. 

('<)  Or  in  the  County  Court, 
if  tlio  amount  be  not  mure  than 
SOW. ;   »•«•  u«/f,  p.  570,  II.  («). 

('■)  3  (Sftoii  on  JmlumeiitM, 
1862,  7th  id. 

(d)  iStat.  4t  &  45  VIrt.  v.  11, 
«.   25;    ueu   Wnu.   Conv    tital 


l(i2  w/.  In  a>demptiun  aa  well  Morlgaguc'a 
aa  in  forevloaure  proceetlinga  a  uoata. 
inortKagoo  ia  entitled  to  be  jMid 
hia  coata  and  expcnaea  ;  and  will 
not  be  diaallowod  hia  uoata  with- 
out puaitivu  miauonduct  on  his 
part ;  arc  3  Seton  im  Judgmenta, 
187«.  7th  eil. ;  NatiomU  Pro- 
viitcial  Baitk  of  fJnghnd  v. 
Oames,  31  Ch.  D.  682  ;  Uourke 
V.  KobiMOH,  1911. 1  Ch.  480, 487. 

(f)  See  2  VVma.  V.  &  R  970 
«q.,  2ud  eil.  ;  Crodtir.  Hill  v. 
Saytr,  1908,   I  Ch.  8«Mi. 

(/)  SUt.  37  &  38  Vict.  c.  67, 

8.7. 

(</)  Formerly  twenty  ;  bystat. 
3  &  4  Will.  IV.  c.  27,  a.  28.  and 
the  ptv-viuuH  ruU'  of  equity  ;  2 
Cootu  on  Mortgage,  vfi.  fxjuv, 
wet.  1. 
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or  uext  ufttT  auy  writtvn  uckuuwltHlgiaont  of  Iho  titio 
of  the  inurtgiiKor,  or  of  \m  rif^ht  to  reduiiiptiou,  rihull 
Iwve  bwu  Riven  to  liiju  or  hin  unent,  tiigned  by  tliti 
iiiortgHgee  (A).    And  whiii  the  period  limited  by  the 
Act  u  determined,  the  mortgugor'n  title  to  the  land 
in  extinguished  (»).     Ho  thtit  when  u  mortgagee  hus 
been  in  porfHession  for  twelve  yejirx  without  giving  the 
rociuired    uekuowledgment,    lu)    becomeH    ul»s«dutely 
entitled  to  the  land  0)-     'I'he  time  so  lunited  for  the 
mortgagor  to  red»H>m  is  not  extended  in  the  cuso  of 
Mori«««it,'H    liis  being  under  uny  disabiUty,  sueh  us  lunacy  (k).    In 
"y  liiwru?     ^''"  **""'•'  ^**y  "  niortgiigee's  rights  may  bo  barred  by 
lapse  of  time,  if  he  allow  the  juortgagor  to  n-main  in 
possession  without  paying  principal  or  interest  and 
without  acknowledgment  of  his  title;    in  which  case 
ho  will  be  barred  from  taking  possession  twelve  years 
after  liis  right  of  entry  accrued  (/),  and  will  be  barred 
from  takuig  foreclosure  proceedings  or  suing  for  the 
money  secured  by  a  mortgage  of  land  twelve  years 
after  his  right  of  action  accrued  (»»).    But  if  the  mort- 
gagee obtain  from  the  mortgagor  any  payment  of 
principal  or  int«»rest,  or  any  written  and  signed  acknow- 
ledgment of  his  title  or  right,  he  will  not  bo  burred 
from  any  of  his  remedies  until  twelve  yeurs  after  the 
lust  of  such  payments  or  acknowledgments  (n).    And 


lllllO. 


(A)  Smi  Hyde  v.  Dallawag,  2 
}Ure,  628  ;  Trulock  v.  Sobei/,  12 
8im.  4U2;  Ltieaa  v.  />eiiiiiMni, 
13  Sim.  AM  ;  StanafiM  v.  Hob- 
mm,  16  llMV.  236. 

(i)  UtoU.  3  ft  4  Will.  IV.  V.  27, 
».  34  ;   37  *  38  Vict.  c.  87,  h.  9. 

ij)  He  Lomridgt.  1904,  1  Ch. 
SIS;  Re  Metropolu,  die.,  Hdg. 
Hocif.,  1911,  1  Ch.  698. 

(i)  Kituman  v.  Route,  17  Cb. 
1).  104  ;  FortUr  v.  FatUraon,  ib. 
132.  Thia  ia  different  from  the 
rule  uf  equity  in  force  befcre 
1833  ;  80C  2  Uxite  on  Mortgage, 
ch.  Ixxiv.  sect.  1. 

(/)  Ante,  p.  263. 

(m)  Soe    Hamuet   Jokntoit    Jb 


A'oiM,  Ud.  V.  Bnck,  1007,  2  Ch. 
033,  636. 

(»)  HUta.  3  ft  4  WiU.  IV.  c.  27, 
I*  2,  14;  7  WiU.  IV.  ft  1  Vict. 
<'.  28  i  37  ft  38  Vict.  c.  67,  n.  8, 9 ; 
WrixoH  V.  Viu,3  Dm.  ft  W«r.  104, 
1 19  i  Harlock  v.  A»hberrv,l\tCh.l). 
639:  HugiUy.  Wilkifmm.3»Ch. 
D.  48U ;  Ludbrook  v.  Lvdbnok, 
1901,  2  K.  B.  96 :  BrwUhuM)  v. 
Widdnni/ton,  1002,  2  Ch.  430. 
But  if  the  mort^gee,  or  the 
penon  atuidiog  m  his  pUce, 
ahouid  be  under  uiy  of  the  dia- 
abilities  nientiimed  in  the  Statute 
of  Limitationa  when  the  right  to 
aue  for  foreclosure  or  poasesaion 
tintt   accrued,    it    appcan   that 
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if  the  mortgagee,  being  out  of  puiisessiun,  take  fore- 
closure proceedings  witliin  duo  tinio,  ho  will  not  bo 
barred  from  taking  or  suing  for  possession,  till  twelve 
years  from  the  date  of  the  order  for  linal  foreclosure, 
which  lirst  gave  him  the  full  benelicial  title  to  tho 
land(o).  Tho  mortgagee's  title  to  the  land  is  ex- 
tinguished when  his  remedies  are  barred  ( y). 

Mortgages  of  freehold  lands  are  sometinios  made  MortKagw  fof 
ior  long  terms,  such  as  1000  yt-ars.  But  this  is  not '';"« '*""'• 
now  often  tho  case,  as  tho  fee  simple  is  more  valuable 
and  thoruforo  preferred  as  a  security.  Mortgages  for 
long  terms,  when  they  occur,  are  usuiilly  made  by 
trustees,  in  whom  the  tonus  have  boon  vested  in 
trust  to  raise,  by  mortgage,  money  for  the  portions 
of  tho  younger  cliildren  of  a  family,  or  tither  similar 
purposes.  The  reasons  for  vestuig  such  terms  in 
trustees  for  these  purposes  were  explained  in  the 
lust  chapter  {q). 

Coi)yhold,  as  well  as  fretdiold,  lands  nmy  bo  tho  MortK»«o  of 
subject  of  miirtgage,  Tho  purchase  of  copyholds,  it  "'Pi'ioW*- 
will  be  remembered,  is  etTected  by  a  surrender  of  the 
lands  from  tho  vendor  into  tho  hands  of  tho  lord  of 
the  manor,  to  tho  use  of  the  purchaser,  followed  by 
the  admittance  of  tho  latter  as  tenant  to  the  lord  (r). 
Tho  mortgage  of  copyholds  is  etTected  by  surrender, 
in  a  similar  manner,  from  the  mortgagor  to  the  use 
of  tho  njortgagee  and  his  heirs,  subject  to  a  condition, 
that  on  payment  by  the  mortgiigor  to  tho  mortgagee 
of  tht!  money  lont,  together  with  interest,  on  a  given 
day,  tho  surrender  shall  be  void.    If  the  money  should 


prttcvediiigii  iiiay  be  Ukeii  within 
tho  further  titno  now  allowed  in 
ittae  of  (liHability  ;  see  statu.  3  ft 
4  Will.  IV.  I.  27.  tut.  10—18  ;  37 
St.  38  Vict.  c.  57.  m.  3 — 5 ;  and 
txe  next  chapter. 

(o)  llealh  V.  Pugh,  (J  H.  B.  D. 
315,    7   App.    Can.    235;     anU, 

W.R.P. 


p.  570. 

(p)  SUt«.  3*4  WiU.  IV.  c.  27, 
«.  34  ;  37  &  38  Vict.  c.  57,  ».  0 ; 
Kibbk  V.  Fairthornt,  1895,  1  Ch. 
219  ;  Re  HauUiitiCH  Trust*.  1008. 
1  Ch.  34. 

(?)  S»^  anU,  pp.  541  «}. 

(r)  .li»<«,  pp.  41*4,  49tt. 

!J7 
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be  duly  paid  on  the  day  fixed,  the  surrender  will  be 
void  accordingly,  and  the  mortgagor  will  continue 
entitled  to  his  old  estate ;  but  if  the  money  should  not 
be  duly  paid  on  that  day,  the  mortgagee  will  then 
acquire  at  law  an  absolute  right  to  be  admitted  to 
the  customary  estate  which  was  surrendered  to  him ; 
subject  nevertheless  to  the  equitable  right  of  the  mort- 
gagor, confining  the  actual  benefit  derived  by  the 
former  to  his  principal  money,  interest  and  costs. 
The  mortgagee,  however,  is  seldom  admitted,  unless 
he  should  wish  to  enforce  his  security,  contenting 
himself  with  the  right  to  admittance  conferred  upon 
him  by  the  surrender ;  and,  if  the  money  should  be 
paid  off,  all  that  will  then  be  necessary  will  be  to 
procure  the  steward  to  insert  on  the  Court  rolls  a 
memorandum  of  acknowledgment,  by  the  mortgagee, 
of  satisfaction  of  the  principal  money  and  interest 
secured  by  the  surrender  (s).  If  the  mortgagee 
should  have  been  admitted  tenant,  he  must,  of  com'se, 
on  repayment,  surrender  to  the  use  of  the  mortgagor, 
who  will  then  be  re-admitted.  The  provisions  of  the 
Conveyancing  Act,  1881,  by  which  estates  of  inherit- 
ance vested  in  a  sole  mortgagee  devolve  on  his  death 
to  his  personal  representatives  (t),  originally  appUed 
to  copyholds  as  well  as  freeholds  (u).  But  by  the 
Copyhold  A  ,  1887  (x),  now  replaced  by  the  Copy- 
hold Act,  1894  (j/),  these  provisions  are  not  to  apply 
to  land  of  copyhold  or  customary  tenure  vested  in  the 
tenant  on  the  Court  rolls  of  any  manor  by  way  of  mort- 
gage. When  a  mortgagee  of  copyholds  of  inheritance 
has  been  admitted  tenant,  his  estate  will  therefore 


(s)  IScriv.  C.)p.  242;  1  Watk. 
Cop.  117,  118  ;  see  Hapkinaon  v. 
Chamberlain,  1908,  1  Ch.  853, 
855. 

(/)  Ante,  p.  504. 

(u)  Re  Hutjlie«,  W.  N.  1884, 
p,  53. 

(X)  Sut.  30  &  51  Vict.  c.  73, 


s.  45  ;  see  Re  MilU,  40  t'h.  D.  14. 
(y)  Stat.  57  &  58  Vict.  c.  40, 
s.  88.  The  Land  Transfer  Act, 
1897,  docs  not,  as  we  have  seen, 
affect  the  devolution  on  death  of 
any  legal  estate  in  copyholds  ; 
ante,  p.  484. 
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pass  tu  his  heir  or  devisee :  but  if  he  has  not  been 
admitted,  it  appears  that  his  estate  will  devolve  ou 
his  executors  or  administrators.  The  conditional  sur- 
render of  copyholds  by  way  of  mortgage  ia  usually 
preceded  by  a  deed  of  covenant  to  surrender  executed 
by  the  mortgagor,  in  which  the  power  of  sale  was 
formerly  inserted  (z).  The  statutory  power  of  sale  (a) 
may  now  be  incorporated  in  such  a  deed. 

Leasehold  estates  may  be  mortgaged  by  assignment  Mort^^a^o  of 
of  the  term  to  the  mortgagee,  subject  to  a  proviso  for  ''-'*''«'''"'^'*- 
re-assignment  on  payment  of  the  money  advanced  on 
a  given  day.  But  in  such  a  case,  as  the  mortgagee  is 
assignee  of  the  terra,  he  becomes  hable  to  the  land- 
lord for  payment  of  the  rent  and  performance  of  the 
covenants  of  the  lease  (&).  It  is  therefore  usual,  when 
the  rent  and  covenants  are  onerous,  to  mortgage 
leaseholds  by  demise  or  underlease  of  the  premises 
for  a  term  less  by  a  day  or  two  than  the  term  granted 
by  the  lease,  with  a  proviso  for  surrender  of  the  term 
granted  by  the  mortgage  on  payment  of  the  amount 
lent  with  interest  on  the  day  appointed.  In  such 
cases  the  mortgagee  does  not  become  the  landlord's 
tenant,  and  is  not  liable  on  the  covenants  in  the 
lease  (c) :  but  his  security  is,  of  course,  only  the  term 
created  by  the  underlease  by  way  of  mortgage.  A 
declaration  is  however  often  inserted  in  such  mort- 
gages that  the  mortgagor  shall  hold  his  reversion  in 
the  original  term  on  trust  for  the  mortgagee,  subject  to 
redemption.  The  statutory  powers  of  sale  and  leasing 
will  now  be  incorporated  in  a  deed  of  mortgage  of 
leaseholds,  whether  by  assignment  or  demise,  in  the 
absence  of  provision  to  the  contrary  (J). 

Besides  the  mortgages  ah-eady   described,   which  E.iuitable 

mortgages. 
(b)  Aiilc,  p.  522. 


{:)  ]>aviclHon,  Prec.  Con  v.  Vol. 
11.  Part  l[.  Pi).  1 13,  405,  4tli  tj. 
(a)  Ante,  p.  072. 


;)  .Ititc,  p.  5;ifi. 
(d)  Aiik,  pp.  507,  571. 
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Deposit  uf 
title  deedsi. 


give  the  mortgagee  a  legal  proprietary  right  in  the 
lands  pledged  to  him,  there  are  equitable  mortgages  (e), 
by  which  lands  are  charged  in  equity  only.  Equitable 
charges  arise  upon  the  mortgage  of  an  equity  of  re- 
demption (/)  or  other  equitable  estate,  or  when  the 
legal  owner  of  lands  pledges  them  by  a  signed  writing 
without  deed  {g),  or  by  deposit  of  the  title  deeds  with 
the  mortgagee.  For,  notwithstanding  the  stringent 
provision  of  the  Statute  of  Frauds  to  the  contrary  (h), 
it  was  held  by  the  Court  of  Chancery  that  such  a 
deposit,  even  without  any  writing,  operated  as  an 
equitable  mortgage  of  the  estate  of  the  mortgagor  in 
the  lands  comprised  in  the  deeds  {i).  This  doctrine 
still  remains  ;  and  the  same  doctrine  apphes  to  copies 
of  Court  roll  relating  to  copyhold  lands  (A;),  for  such 
copies  are  the  title  deeds  of  copyholders. 


V'oudor  8  lien.  Another  instance  of  an  equitable  charge  is  a 
vendor's  hen.  For  when  lands  are  sold,  but  the  whole 
of  the  purchase-money  is  not  paid,  the  vendor  has  a 
hen  in  equity  on  the  lands  for  the  amount  unpaid, 
together  with  interest  at  four  per  cent.,  the  usual  rate 
allowed  in  equity  (l).  And  the  circumstance  of  the 
vendor  having  taken  from  the  purchaser  a  bond  or  a 
note  for  the  payment  of  the  money  will  not  destroy 
the  hen  (m).  But  if  the  vendor  take  a  mortgage  of 
part  of  the  estate,  or  any  other  independent  security. 


(()  ^ee  ante,  p.  662,  n.  (t),  as 
to  the  stamp  duty  on  cc^uitablc 
mortgages. 

(/)  See  ante,  pp.  5(30,  665. 

ig)  See  ante,  pp.  145, 190,  216, 
513,  530. 

(A)  29  Car.  II.  c.  3,  ss.  1,  3 ; 
ante,  p.  157. 

(i)  liussel  V.  Jiussel,  1  Bro. 
C.  O.  269.  Sec  Ex  -parte  Uaigh, 
1 1  \ca.  403.  There  must  be  an 
actual  deposit ;  Re  Beetham,  Ex 
parte  Broderiek,  18  Q.  B.  D.  380, 
a  Times  L.  R.  489. 

(k)  Whilbread    v.    Jordan,    1 


Y.  &  C.  Ex.  303  ;  I^wid  v.  John, 
1  C.  P.  Coop.  8.  See,  however, 
Sugd.  V.  &  P.  630,  13th  cd. ; 
Jones  V.  Smith,  1  h  .re,  56,  1 
Phill.  244. 

(I)  Chapman  v.  Tanner,  1 
Vem.  267 ;  PoUexfen  v.  Moore, 
3  Atk.  272  ;  Mackreth  v.  Sym- 
motu,  15  Ves.  329  ;  Sugd.  V.  &  P. 
670;  and  see  2  Wms.  V.  &  P 
1026  eg.,  2nd  ed. 

(m)  Grant  v.  MilU,  2  V.  &  B. 
306,  13  R.  R.  101  ;  Winter  v. 
AnsoH,  3  Kuiis.  488. 
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his  lien  will  be  gone.    If  the  sale  be  made  in  con-  Sale  for 
sideration  of  an  annuity,  it  appears  that  a  lien  will  *'»""**y- 
subsist  for  such  annuity  (n),  unless  a  contrary  in- 
tention be  inferred  from  the  nature  of  the  trans- 
action (o). 


A  curious  illustration  of  the  anxiety  of  the  Court  of 
Chancery  to  prevent  any  imposition  being  practised 
by  the  mortgagee  upon  the  mortgagor  occurs  in  the 
following  doctrine :  that,  if  money  be  lent  at  a  given 
rate  of  interest,  with  a  stipulation  that,  on  failure  of 
punctual  payment,  such  rate  shall  be  increased,  this 
stipulation  is  held  to  be  void  as  too  great  a  hardship 
on  the  mortgagor ;  whereas  the  very  same  effect  may 
be  effectually  accomphshed  by  other  words.  If  the 
stipulation  be,  that  the  higher  rate  shall  be  paid,  but 
on  punctual  payment  a  lower  rate  of  interest  shall 
be  accepted,  such  a  stipulation,  being  for  the  benefit 
of  the  mortgagor,  is  valid,  and  will  be  allowed  to  be 
enforced  (p). 


A  stipulation 
to  raise  tho 
tr.N'^rest  on 
failure  of 
punctual  pay- 
ment is  void. 


But  a  stipula- 
tion to 
diminish  the 
interest  on 
punctual  pay- 
ment is  good. 


The  loan  of  money  on  mortgage  is  an  investment  Mortgages  to 
frequently  resorted  to  by  trustees,  when  authorised  by  *^™^**^ 
their  trust  to  make  such  use  of  the  money  committed 
to  their  care :  in  such  a  case,  the  fact  that  they  are 
trustees,  and  the  nature  of  their  trust,  are  usually 
omitted  in  the  mortgage  deed,  in  order  that  the  title 
of  the  mortgagor  or  his  representatives  may  not  be 
affected  by  the  trusts.  It  is,  however,  a  rule  of  equity, 
that  when  money  is  advanced  by  more  persons  than 
one,  it  shall  be  deemed,  unless  the  contrary  be  ex- 
pressed, to  have  been  lent  in  equal  shares  by  each  (g)  ; 
if  this  were  the  case,  the  executor  or  administrator  of 


(n)  Matthew  v.  Bowler,  6  Hare, 
110. 

(o)  Buckland  v.  Pocknell.  13 
Sim.  406 ;  Dixon  v.  Oayfere,  21 
Beav.  !1«,  1  Dp  O.  &  .T.  655. 

(p)  Strode  v.  Parker,  2  Vem. 


310  ;  3  Burr.  1374  ;  1  Foub.  Eq. 
398.  See  Union  Bank  of  London 
V.  Ingram,  10  Ch.  D.  53. 

(7)  3  Atk.   734 ;    2   Ves.   sen. 
2.5.S;   3  Ves.  jiin.  «3I. 
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any  one  of  the  parties  would,  on  his  docoase,  be  en- 
titled to  receive  his  share  (r).     In  order,  therefore,  to 
prevent  the  application  of  this  rule,  it  was  usual  to 
dJSi**""""'*  ^®°'*''®'  '"  a'l  mortgages  made  to  trustees,  that  the 
money  was  advanced  by  them  on  a  joint  account,  in 
equity  as  well  as  at  law,  and  that,  in  case  of  the 
decease  of  any  of  them  in  the  lifetime  of  the  others, 
the  receipts  of  the  survivors  or  survivor  should  be  an 
effectual  discharge  for  the  whole  of  the  money.    And 
now  by  the  Conveyancing  Act,  1881  (s),  provisions 
having  the  effect  of  the  joint  account  clause  previously 
usual  are  incorporated,  in  the  absence  of  stipulation 
to  the  contrary,  in  every  mortgage,  obligation  for 
payment  of  money,  and  transfer  of  mortgage  or  obUga- 
tion  made  after  the  year  1881,  in  which  the  money 
secured  is  expressed  to  bo  advanced  by  or  owing  to 
more  persons  than  one  out  of  or  as  money  belonging 
to  them  on  a  joint  account,  or  which  is  made  to  more 
persons  than  one  jointly,  and  not  in  shares.    By  the 
Conveyancing  Act,  1911  (/),  trustee-mortgagees,  who 
entitled  to      '**^^  ""^^"^  *^^^  Statutes  of  Limitation  (m),  or  by  foro- 
Siold  on  tniRt  closure  (x)  become  entitled  to  the  mortgaged  property, 
for  sale.         discharged  from  the  right  of  redemption,  are  to  hold 
it  on  trust  for  sale  (y). 


Trustee - 
mortgagees 
)>ecoming 
absolutefy 


Judgment  As  the  interest  even  of  an  equitable  mortgagee  is 

rm  mOTt'".''"''*' ""  interest  in  land,  it  was  held,  vmder  the  Judgments 
Act,  1838  (2),  that  judgment  debts  against  a  mort- 
gagee were  a  charge  upon  his  interest  in  the  mortgaged 

(r)  Pelhj  V.  Slyvard,    1    Clm.       for  life   or  person   having  tlie 
Rep.   31,    1    Eq.   (Ja.   Ab.   290  "    '  " 

Vickers  v.  Covell,  1  Beav 


gagee  s 
interest  in 
the  lands. 


520. 

(*)  fitat.  44  &  45  Vict.  c.  41, 
H.  61  ;  as  to  the  effect  of  which, 
see  VVms.  f'onv.  Stat.  2.38 — 240, 
498. 

(t)  Stat.  1  &  2  Ceo.  V.  c.  37, 
8.  9  (1).  Under  sub-s.  4,  where 
the  mortgage  money  is  capital 
money  for  the  purposes  of  the 
Settled  I^and  Acts  {anie,  p.  124), 
tlic  trustees  are,  if  the  tenant 


powers  of  the  tenant  for  life  so 
requires,  to  make  .such  convey- 
ance or  execute  such  declaration 
of  tru.st  as  may  bo  required  to 
assure  the  property  to  the  uses 
or  on  the  trusts  of  the  settlement. 

(u)  Ante,  pp.  575,  57(1. 

(x)  Ante,  i)p.  509,  570. 

(y)  Ante,  p.  188,  n.  (r). 

(;)  Stat.  1  ft  2  Virt.  c.  110, 
s.  13  ;  nnle,  pp.  274,  420. 
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lands  (o).  But  it  was  afterwards  provided  (b),  that 
where  any  mortgage  should  have  been  paid  off  prior 
to,  or  at  the  time  of,  the  conveyance  of  the  lands  to  a 
purchaser  or  mortgagee  for  valuable  consideration, 
the  lands  should  be  discharged  both  from  the  judg- 
ment and  Crown  debts  of  the  mortgagee.  And  as  we 
have  seen,  by  the  Judgments  Act,  1864  (c),  the  lien  of  New  enact- 
all  judgments,. of  a  date  la*er  than  the  28th  of  July, 
1864,  was  abolished.  This  provision  was,  however, 
repealed  by  the  Land  Charges  Act,  1900  (d),  under  which 
a  judgment  is  not  to  operate  as  a  charge  on  land  until 
a  writ  or  order  for  enforcing  it  is  duly  registered. 

Mortgages   are   frequently   transferred   from   one  Transfer  of 
person  to  another.     The  mortgagee  may  wish  to  be '"°'^*^**'^' 
paid  off,  and  another  person  may  be  willing  to  advance 
the  same  or  a  further  amount  on  the  same  security. 
In   such  a  case  the  mortgage  debt  and  interest  are 
assigned  by  the  old  to  the  new  mortg^vgee ;   and  the 
lands  which  form  the  security  are  conveyed,  or  if 
leasehold  assigned,  by  the  old  to  the  new  mortgagee, 
subject  to  the  equity  of  redemption  which  may  be  sub- 
sisting in  the  premises ;  that  is,  subject  to  the  right 
in  equity  of  the  mortgagor  or  his  representatives  to 
redeem  the  premises  on  payment  of  the  principal 
sum  secured  by  the  mortgage,  with  all  interest  and 
costs  (e).    Under    the    Conveyancing    Act,    1881  (/),  Mortgagee 
a  mortgagor  entitled  to  redeem  now  has  power  to  "'^^jJ^q' 
require  a  mortgagee,  who  is  not  and  has  not  been  in  transfer, 
possession,  instead  of  reconveying,  and  on  the  terms 
on  which  he  would  be  bound  to  reconvey,  to  assign  the 


com- 


(a)  Russell  v.  M'Oulloch,  1 
Kay  &  J.  313. 

(6)  Stot.  18  &  19  Vict.  c.  15, 
B.  11  ;  Oreavea  v.  Wilwn,  25 
Beav.  434. 

(c)  Stat.  27  &  28  Vict.  e.  112, 
uiW,  p.  27f>. 

(d)  Stat.  03  &  (>4  Vict.  c.  20, 
8».  2,  5 ;   ante,  p.  278. 


(e)  As    to    the    stamp    on    a  Stamp  on 
transfer,  see  ante,  p.  502,  n.  (r) ;  transfer  of 
Wale  V.  Commissioners  oj  Inland  mortgage. 
Revenue.,  4  Ex.  D.  270. 

(/)  Stat.  44  &  45  Vict.  c.  41, 
s.  15,  amended  by  stat.  45  &  40 
Viet.  o.  39,  s.  12 ;  see  Wins. 
(."onv.  SUt.  119—124. 
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Mortgage  of 
equity  of 
redAniption. 


Questions 
of  the  priority 
of  several 
mortgages. 


niortgftgo  debt  and  convey  the  uiortgaged  property  to 
any  third  person ;  and  the  mortgagee  will  then  be 
bound  to  assign  and  convey  accordingly. 

As  we  have  seen  (g),  the  equity  of  redemption  bo- 
longing  to  the  mortgagor  may  again  be  mortgaged  by 
him  ;  this  may  be  either  to  the  former  mortgagee  by 
way  of  further  charge,  or  to  some  other  person.  In 
order  to  prevent  frauds  by  clandestine  mortgages,  it 
is  provided  by  an  Act  of  WilUam  and  Mary  (h),  that 
a  person  twice  mortgaging  the  same  lands,  with 
out  discovering  the  former  mortgage  to  the  second 
mortgagee,  shall  lose  his  equity  of  redeniption. 
Unfortunately,  however,  in  such  cases  the  equity  of 
redemption,  after  payment  of  both  mortgages,  is  gene- 
rally worth  nothing.  And  if  the  mortgagor  should 
again  mortgage  the  lands  to  a  third  person,  the  Act 
will  not  deprive  such  third  mortgagee  of  his  right  to 
redeem  the  two  former  mortgages  (i).  When  lands 
are  mortgaged,  as  occasionally  happens,  to  several 
persons,  each  ignorant  of  the  security  granted  to  the 
other,  questions  generally  arise  as  to  the  priority  of 
the  various  charges.  Such  cases  frequently  illustrate 
the  advantage  of  a  legal  proprietary  right,  which  avails 
against  all  the  world,  over  an  equitable  right  which 
avails  not  against  purchasers  for  value  without 
notice  {k).  Thus  the  claim  of  a  mortgagee,  who  has 
obtained  the  legal  estate,  will  take  precedence  over 
any  previous  equitable  charge,  of  which  he  had  no 
notice,  as  well  as  over  subsequent  charges  ;  and  nothing 
short  of  connivance  in  fraud  or  gross  negligence  will 
deprive  him  of  this  advantage  [1) :    though  he  may 

{g)  Ante,  p.  580. 
(h)  Stat.  4  &  5  Will.  &  Mary, 
c.  10,  s.  3  ;  see  Kennard  v.  Fut- 


tw/f.  2  Gif.  81. 

(0  S*at.  4  &  5  Will.  &  Mary, 
e.  16,  .s.  4. 

(t)  Sec  anie,  pp.  2,  3,  ().5,  183, 
558,  561. 


(I)  See  Hewitt  v.  Loosemore,  0 
Hare,  449  ;  Northern  Counties  of 
England  Fire  Insurance  Co.  v. 
Whipp,  26  Ch.  D.  482;  Hr 
Ingham,  1893,  1  Ch.  352  ;  Oliv>r 
V.  Hinton.  1899,  2  Ch.  264  ;  Taij- 
lor  V.  London  and  County  Bank. 
1901,   2   Oh.    231  ;     Berwick  v. 
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bo  postponed  to  a  subsequent  charge  created  with  his 
authority,  as  where  ho  gives  up  the  title  deeds  that 
money  may  bo  raised  on  a  deposit  of  them  (w»).  So  if 
a  mortgagee  having  the  legal  estate  make  a  further 
advance  without  notice  of  an  intermediate  mortgage, 
he  has  a  first  charge  on  the  lands  for  the  whole  amount 
of  his  advances,  which  must  be  satisfied  before  the 
second  mortgagee  can  receive  anything  thereout  (n). 
And  if  a  third  or  subsequent  mortgagee,  who  had  no  Tacking, 
notice,  when  he  took  his  secuiity  (o),  of  any  but  a  first 
mortgage,  can  procure  a  transfer  to  himself  of  the 
first  mortgagee's  legal  estate,  he  may  iack,  as  it  is  said, 
his  own  mortgage  to  the  first,  and  so  postpone  any 
intermediate  incumbrancer  (p).  But  no  claim  of  a 
mortgagee,  who  has  secured  the  legal  estate,  will  be 
preferred  to  a  prior  equitable  charge,  of  which  he  had 
notice,  when  he  advanced  his  money  (g).  As  between 
themselves,  equitable  charges  rank,  as  a  rule,  in  the 
order  in  which  they  wore  created  (r) :  though  one 
equitable  mortgagee  may  be  postponed  to  another, 
whose  charge  was  subsequent  to  his  own,  on  grounds 
of  fraud  or  negligence  (s).     But  the  priorities  of  persons 


Price,  1905,  1  Ch.  632 ;  Walker 
V.  Linom,  1907,  2  Ch.  104; 
Orierson  v.  National  Provincial 
Banf:  of  hngland.  Lid.,  1913, 
2  Ch.  18. 

(w)  In  such  a  case  he  will 
1)6  postpone'!  to  the  charge  so 
I'reated,  even  though  his  autho- 
rity be  exceeded  as  to  the 
amount  raised ;  see  Brorkle^y 
V.  Temperance,  ttc.  Building 
Society,  1895,  A.  C.  173. 

(»)  Ooddard  v.  Complin,  1  (^h. 
Ca.  119  ;  Lloyd  v.  Attwood,  3  De 
<}.  &  J.  614,  656,  657. 

(o)  Subsequent  notice  is  im- 
material. 

(p)  Marsh  V.  Lee,  2  Vent.  337  ; 
Brace  v.  Duchess  of  Marlborough, 
2  P.  W.  491  ;  Bates  v.  Johnson, 
Joh.  304;  Taylor  v.  Bussell, 
J  892,  A.  C.  244;  Bailey  v. 
Barnes,    IfU,    1    (1i.    25.     An 


attempt  was  made  to  abolish 
tacking  by  stat.  37  &  38  Vict, 
c.  78,  s.  7,  repealed  by  38  &  39 
Vict.  c.  87,  s.  129. 

iq)  Le  Nevev.  Le  Neve,  Amb. 
436,  446;  Birch  v.  EUames,  2 
Anst.  427.  3  R.  R.  601  ;  Perham 
V.  Kempster,  1907,  1  Ch.  373. 

(r)  Jones  v.  Jones,  8  Sim. 
033  ;  Wilmot  v.  Pike,  5  Hare,  14  ; 
Phillips  V.  Phillips,  4  De  G.  F. 
&  J.  208,  215  ;  Taylor  v.  London 
and  County  Bank,  1901,  2  Ch. 
231,  260  ;  Perham  v.  Kempster, 
1907,  1  Ch.  373,  379. 

(«)  See  National  Provincial 
Bank  of  England  v.  Jackson,  33 
Ch.  1).  1  ;  Union  Bank  of 
Ix)ndon  v.  Kent,  39  Ch.  D.  238  ; 
Farrand  v.  Yorkshire  Banking 
Co..  40  Cli.  D.  182  ;  Re  Caste'll 
and  Brown.  Ltd.,  1898,  1  Ch.  3ir>. 
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ontitled  to  equitablo  churgctt  on  Innd  are  not  affectoil, 
as  betwoon  thoinsolves,  by  tho  fact  that  flomo  have  and 
others  have  not  given  notice  of  their  charges  to  the 
legal  owner  of  tho  land,  or  by  the  order  in  which  any 
snch  notices  may  have  been  given  (<) 

Mortgages  or  charges  made  by  any  deed  or  writing 
on  land  in  Middlesex,  Yorkshire  or  Kingston-upon- 
HuU,  ought  to  bo  registered  in  the  pioper  county 
register  as  well  as  purchase  deeds  («).  Under  tho 
Middlesex  Registry  Act,  if  more  mortgages  than  one 
bo  made  of  the  same  piece  of  land,  th'^y  have  priority 
according  to  the  date  of  registration  (x) ;  with  this 
exception,  that  the  claim  of  a  mortgagee,  who  has 
obtained  the  legal  estate  without  notice  of  any  previous 
equitable  charge  and  has  duly  registered  his  mortgage, 
will  bo  preferred  to  the  claims  of  those  who  may 
previously  have  obtained  and  registered  merely  equit- 
able charges  (y).  But  a  mortgagee  may  be  deprived 
of  the  priority  given  by  this  Act  in  consequence  of 
the  operation  of  the  rule  of  equity  already  men- 
tioned (z),  which  prevents  a  mortgagee,  who  has  had 
clear  previous  notice  of  a  prior  unregistered  charge, 
from  gaining  any  priority  of  interest,  with  regard  to 
the  equitable  estate  in  the  land,  by  priority  of  regis- 
tration (a).  The  registration  of  a  conveyance  of  land 
in  Middlesex  is  not  equivalent  to  notice  of  the  con- 
veyance (h)  ;  so  that  tho  operation  of  tackinrj  may  bo 
successfully  performed  by  a  third  mortgagee  of  such 


(<)  A1k)V0,  note  (r) ;  Phipps  v. 
fMvegrm'e,  L.  R.  10  Eq.  80,  91  ; 
He.  Hichards,  45  f'h.  D.  589; 
Hopkins  V.  Hcmstcorth,  1898, 
2  Ch.  347  ;  Taylor  v.  London  and 
County  Bank,  1901,  2  Ch.  231, 
254. 

(m)  See  ante,  p.  212. 

(x)  See  Nevt  v.  Pennell,  2  H.  & 

M.  no. 

()/)  Moreroek  v.  Dickln<!,  Am)>. 
<'>78. 


(i)  Anie,  p.  213. 

(rt)  HeeSolland  v.  Hart,  L.  It. 
«  Ch.  078  ;  Bradley  v.  Birhri,  '.) 
Ch.  1).   189. 

(6)  Morecock  V.  Diekins,  Anil). 
087  ;  Malins,  V.-C,  Be  BukscII 
B  '  Purchase  Moneys,  L.  R.  12 
Eq.  78,  83.  But  if  a  man  seaifhes 
the  register,  ho  will  have  notice 
of  registere<{  conveyances,  .'v'" 
Procter  v.  Cooper,  1  Jur.  N.  S. 
149. 
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Iftnd,  if  ho  Imvn  no  notion  of  tho  second  mortgage, 
notwithstanding  that  tho  socond  niortgago  nmy  have 
lioon  registorod  (c).  Tho  provisions  of  tho  Middlogex 
Ilogistry  Act  do  not,  apply  in  the  caso  of  a  mortgago 
of  land  in  Middlosox  made  hy  deposit  of  titlo  deeds 
wifhout  any  written  nienioranfhiin  (</),  or  of  a  vendor's 
lion  for  unpaid  pnrcl.aso-nioney  (e).  In  all  these 
respects  the  law  was  formerly  the  same  for  land  in 
Yorkshire  as  for  l.;nd  in  Middlesex  (/).  lint  now,  as 
we  have  seen  (g),  all  assurances  registered  under  tho 
Yorkshire  Eogistries  Act,  18S4  (h),  are  to  have  priority 
according  to  tho  date  of  registration,  and  no  person 
is  to  lose  any  priority  given  hy  this  Act  merely  in 
consequence  of  his  having  been  affected  with  actual 
or  constructive  notice,  except  in  cases  of  actual  fraud. 
And  it  is  provided  (t),  that  after  the  commencement 
of  this  Act  (k),  there  shall  not  be  given  or  allowed 
to  any  estate  or  interest  in  lands  in  Yorkshire  any 
priority  or  protection,  which  the  same  might  otherwise 
have  enjoyed,  by  reason  of  being  protected  by  or 
tacked  to  any  legal  or  other  estate  r»r  in'orest  in  such 
lands  ;  except  as  against  any  estate  or  intcref''  which 
shall  have  existed  prior  to  tho  ooinin  ii'^oii"^'  of  the 
Act.     No  lien  or  charge  on  any  lands  in  Yui      lire,  in 


((•)  Bedfortlv.Bnekhouse,2  Eq. 
(•».  Abr.  tUfi,  Caso  12  ;  Cator  v. 
Cnolnj,  1  Cox,  ]82. 

(d)  Sumpter  v.  Coopfr,  2  B.  & 
A.I.  223;  Wood,  V.-(!.,  AVce  v. 
Pfnnell,  2  H.  &  M.  187  ;  ('.  A., 
Krttkwell  V.  Wahon,  20  Ch.  I). 
507.  If  the  deposit  of  deeds  lx> 
iiroompanied  uy  any  written 
document  charging  the  land,  tho 
Act  applicR  and  the  dooiiment 
ought  to  he  registered  ;  Xrve  v. 
Pennell,  2  H.  &  M.  170. 

(0  See  C.  A..  Kettlewrll  v. 
WnUon,  26  Ch.  D.  501,  507. 

( / )  Wrighlson  v.  Hudson,  2  Eq. 
( •».  Ahr.  609,  Case  7  ;  He  Wight's 
Mortgage  Trv.it,  L.  R.  IP  Eq. 
41  ;   C'redlnnd  v.  Polttr,  L.  R.  10 


Cli.  8  ;  KfttlfweU  \  "  inn,  20 
Ch.  IJ.  501,  507. 

(7)  Ante,  p.  21.'! 

(h)  Htat.  47  &  4*  t. 

K.  12.     Si-et.  15  of 
vided   that   the    «■»;.  =*    ,,1 

any  instrument  imikf  s  xVf 
should  Ix!  <lcenied  to  r,  -titnte 
actual  notice  thereof,  \-  '  wu- 
repealed  by  stat.  48  *  •»  i<t. 
c.  26,  s.  5.     See  Mnnln  \  .V«. 

hy,  1911,  2  Ch.  448;   I»i2,        ^ 
735;  reversed,  nom.  W  *»*fc 
DrUmcy,  1913,  W.  N.  liv.n 

(i)  Stat.  47  &  48  Vict.  . .  .,♦ 
B.  16. 

{k)  Tliis  Act  came  ijito  r-prr: 
lion  on  the  1st  January,  isS' 
See  sect.  2. 
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of  rpgiatorcd 
Und. 


Blort^ 
iMid  by 
regiatcrpd 
oompaniM. 


rospwt  o(  ttiiy  unpaid  puri'hano-nioncy  or  by  roaRon 
of  any  doposit  of  titlo  doodn,  wili  havo  any  effect  or 
priority  aK'^iust  any  aaauranco  for  valiiablo  consid«'ra- 
tion  which  may  bo  n'gistorod  under  this  Act,  unlcMH  and 
until  a  nionioranduni  of  such  lion  or  chargo  has  boon 
rogistiTod  in  aocordanco  with  tho  provinions  of  tho 
Act  (/).  Mortjjuges  of  lands  to  which  tho  titlo  is 
registered  under  tho  Land  Transfer  Acts,  1875  and 
1897  (ffi),  are  subject  to  special  laws,  which  will  bo 
of  considered  in  a  subsequent  chapter  (n).  Kvery  mort- 
gage or  charge  on  any  land,  wherever  situate,  or  any 
interest  therein  which  is  created  after  tho  1st  of  July, 
1908,  by  a  crnipany  registered  under  tho  Companies 
Acts,  1862  (o),  or  1908  (p),  in  England  or  Ireland  must 
bo  registered  with  the  registrar  of  companies  within 
twenty-one  days  after  tho  date  of  its  creation,  or  it 
will  be  void,  so  far  as  any  security  on  tho  company's 
property  or  undertaking  is  thereby  conferred,  against 
the  liquidator  or  any  creditor  of  the  company  (q). 


Mortgage  for 
futurp  uebta. 


Future 
AdvancM. 


A  mortgage  may  be  made  for  securing  the  payment 
of  money  which  may  thereafter  become  due  from  the 
mortgagor  to  the  mortgagee  (r).  Where  a  mortgage 
extends  to  future  advances,  it  has  been  decided  that 
the  mortgagee  cannot  safely  make  such  ailvanees,  if  he 
have  notice  of  an  intervening  second  mortgage  (s). 

taking  or  property  of  the  com- 
pany must  be  similarly  registt  rod. 

(r)  As  to  tho  stamp  dn'>.y  on 
such  a  mortgage,  see  stat.  54  & 
65  Vict,  c  39,  8.  88,  repiating 
33  &  34  Viot.  c.  97,  «.  107. 

(»)  Hophinton  v.  RoU,  9  H. 
L.  C.  514 ;  London  and  Count;/ 
Banking  Co.  v.  Rateliffr,  0  -■Vpp. 
Cas.  722;  Wt»l  v.  WiUianui, 
1899.  1  Cai.  132;  Dtcky  v. 
Uoyd't  Bank,  iJd.,  1912,  A.  C. 
756.  See  also  Memieg  v.  Light- 
foot,  L.  B.  11  Eq.  459;  Ilwih^x 
V.  Britannia.  <tre.,  Builditui 
Soeietii,  190fi,  2  (;h.  007. 


(I)  Sect.  7 :  Battison  ▼.  Hob- 
aon,  1896,  2  Ch.  403. 

(m)  See  ante,  p.  21.'i. 

(n)  Pott,  Part  VII. 

(o)  Stat.  25  k  26  Vict.  c.  89. 

(/>)  Stat.  8  Edw.  VII.  l:  69. 

(?)  Stat.  8  Edw.  VII.  c.  09, 
s.  93,  replacing  7  Edw.  VII.  c.  50, 
s.  10  ;  Eibtrger  «fc  Son,  Ltd.  v. 
Capital  de  Counties  Bank,  1913, 
2  Ch.  366.  Under  the  same 
enactments  (replacing  in  this 
respect  stat.  63  4  64  Vict.  c.  48, 
8.  14)  mortgages  or  charges  by 
any  such  company  for  securing 
anj'  issue  of  debentures,  and 
floating  charges  on   the  under- 
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Thore  i.s  uno  cuse  in  which  tho  ruk-d  ol  equity  Kflcct  of  twu 
Hingulttfly,  and,  as  the  luto  author  thought,  unduly  S^'iSST  ''^ 
favoured  the  niortgageo.  If  onu  person  should  have  !>•"»"• 
mortgaged  lands  to  another  for  a  sum  of  money,  and 
subsequently  have  mortgaged  other  lands  to  the  same 
person  for  another  sum  of  money,  the  mortgagee  was 
placed  by  the  rules  of  equity  in  the  same  favourable 
position  as  if  the  whole  of  the  lands  had  boon  mort- 
gaged to  him  for  the  sum  total  of  the  money  advanced. 
The  mortgagor  could  not  redeem  either  mortgage, 
after  it  had  become  absolute  at  law  (t),  without  also 
redeei'ting  the  other  :  and  the  mortgagee  might  enforce 
the  payment  of  tho  whole  of  the  principal  and  interest 
due  to  him  on  both  mortgages  out  of  tho  lands  com- 
prised in  either  (u).  This  rule,  known  as  the  doctrine  (.^onaolidaikm 
of  consoUdation  of  securities,  was  extended  to  the  case  "  *'*""'^"*- 
of  mortgages  of  different  lands  made  to  different 
persons  by  the  same  mortgagor  becoming  vested  by 
transfer  in  tho  same  mortgagee.  In  such  a  case,  it 
was  held  that  the  mortgagee,  who  had  taken  a  transfer 
of  tho  different  mortgages,  might  consolidate  all  his 
securities  as  against  the  original  mortgagor  (x),  or  his 
assignee  of  the  equity  of  redemption  of  tho  whole  of 
the  lands  (t/).  But  as  against  an  assignee  of  tho 
equity  of  redemption  of  part  only  of  the  lands  so 
mortgaged  a  mortgagee  could  not  consolidate  his 
securities  unless  he  should  have  acquired  tho  right 
of  consolidation  previously  to  tho  assignment  of  the 
ociuity  of  redemption  (z).    The  right  of  consolidation 


(0  Cummins  v.  Fletcher,  14 
Ch.  D.  099.  Tho  right  of  a 
mortgagee  to  consoliclato  does 
not  arise  until  the  interest  of  tho 
mortgagor  ha^  become  an  equity 
of  redempdon  ;  14  Oh.  D.  708, 
709,  712,  713,  715:  sec  ante.  p. 
559. 

iu)  Pope  V.  Onslow,  2  Veni. 
2S(j ;  Junes  v.  i>mith,  2  Ves.  jun. 
372.  370. 


(x)  Sethy  V.  Pomfret,  IJ.  &  H. 
330,  3  De  O.  ¥.  k  J.  595; 
Ilarter  v.  Colman,  19  Ch.  D.  630, 
039. 

{y)  VitU  V.  Padgct,  2  Do  O.  & 
J.  611 ;  Pledge  v.  WhUe.  1890. 
A.  C.  187 ;  Sharp  v.  Rickanh, 
1909,  IC^.  109,  112. 

(z)  White  V.  Hillaere,  3  Y.  is 
t'.  fix.  697,  ms,  009 ;  Jcnnimjx 
V.    Jordan,   U   App.    Cas.    698 ; 
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as  tu  con- 
Hulidatiou. 


arose  at  the  time  when  two  or  more  mortgages  made 
by  the  same  mortgagor,  or  any  of  his  predecessors  in 
title  (o),  became  vested  in  the  same  mortgagee  and 
absolute  at  law  (fe). 

The  right  of  a  mortgagee  to  consohdate  his  securities 
was  partially  abohshed   by   the   Conveyancing  Act, 
1861  (c),  which  enacts  that  a  mortgagor  seeking  to 
redeeni  any  one  mortgage,  shall,  by  virtue  of  this  Act, 
bo  entitled  to  do  so  without  paying  any  money  duo 
under  any  separate  mortgage  made  by  him,  or  by  any 
person  through  whom  he  claims,  on  property  other 
than  that  comprised  in  the  mortgage  which  he  seeks 
to  redeem.    But  this  provision  appUes  only  if  and  as 
far  as  a  contrary  intention  is  not  expressed  in  the 
ni'Mtgage  deeds,  or  07ie  of  them;  and  only  where  the 
mortgages,  or  one  of  them,  are  or  is  made  after  the 
year  1881.     The  rules  of  equity  as  to  consoUdatiou 
of  securities  thus  remain  in  force  in  all  cases  in  which 
the  mortgages  sought  to  be  consoUdated  by  a  mort- 
gagee were  made  before  the  year  1882,  or  in  which 
one  of  the  mortgages,  though  made  after  1881,  was 
created  by  a  deed  expressing  an  intention  to  exclude 
the  application  of  the  above  enactment  (d).    A  de- 
claration of  such  an  intention  is  not  unfrequently 
inserted   in   mortgage   deeds.    It   follows,   therefore, 
that  no  person  can  safely  lend  money  on  a  second 
mortgage.    For,  in  addition  to  the  risks  of  some  third 
mortgagee  getting  in  and  tacking  the  lirst  mortgage  («), 

Harter  v.  Cdman,  19  Ch.  D.  630  ; 
M inter  v.  Carr,  1894,  3  Ch.  498  ; 
IIughM  V.  Britannia,  die,  Build- 
ing Society,  1906,  2  Ch.  607. 

(a)  There  can  be  no  right  to 
consolidate  mortgages  made  by 
tUfFerent  owners  (one  not  being 
the  other's  predecessor  in  title) 
to  the  same  mortgagee,  though 
the  equities  of  redumption  aftei- 
wards  come  into  one  person's 
hands  ;  Hharp  v.  lUi:kaid<s,  iSW9, 


1  C;h.  109. 

(6)  Cummiiis  v.  Fletcher,  14 
Ch.  D.  69f). 

(e)  .Stat.  44  &  45  Vict.  c.  41, 
s.  17 ;  see  Farmer  v.  PUt,  J  902. 
1  Ch.  954. 

(rf )  Griffith  V.  Found,  45  Ch.  D. 
553 ;  Re  Halmon,  1903,  1  K.  I!. 
147  ;  Hitghai  V.  Britannia,  etc., 
Building  Hocictij,  1906,  2  Ch. 
607. 

(e)  Ante,  p.   585. 
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there  is  this  further  danger,  that  the  first  mortgagee 
may  have  previously  acquired  a  right  to  consoUdate 
with  his  security  some  other  mortgage,  by  which 
property  of  the  same  mortgagor  has  been  charged  for 
more  thau  its  value,  and  may,  by  exercising  this  right, 
exclude  the  second  mortgage.  The  purchaser  of  an 
equity  of  redemption  is  exposed  to  similar  risks.  Hence, 
it  follows,  that,  in  the  words  of  an  eminent  judge,  "  It 
is  a  very  dangerous  thing  at  any  time  to  buy  eciuities 
of  redemption,  or  to  deal  with  them  at  all  "  (/). 

(/)  Wood,  V.-C,  Becvor  v.  Luck,  L.  B.  4  Eq.  537,  54». 
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OF   TITLE. 


To  littvc  II  good  litlo  to  land  is  to  have  tho  essohtiul 
part  of  ownership,  namely,  tho  right  to  maintain  or 
recover  possession  of  tho  land  as  against  all  others  (a). 
In  English  law,  all  title  to  land  is  founded  on  posses- 
sion {b).  Thus  a  person,  who  is  in  possession  of  land, 
although  wrongfully,  has  a  title  to  tho  land,  which  is 
good  against  all  except  those  who  can  show  a  better 
title  ;  that  is,  can  prove  that  they  or  their  predecessors 
had  earlier  possession,  of  which  they  were  wrongfully 
deprived  (c).  For  possession  of  land  is  primd  jack 
evidence  of  a  seisin  in  jcc  [d) ;  and  he,  who  sues  for 
the  recovery  of  land  of  which  another  is  in  possession, 
must  recover  on  the  strength  of  his  own  title,  and 
cannot  found  his  claim  on  the  weakness  of  the  pos- 
sessor's title  (e).    And   not   only  does    possession   of 


(a)  AtUe,  pp.  2,  65,  470,  618  ; 
2  lilack.  Ck^min.  195  ;  L.  Q.  B.  xi. 
229. 

(b)  Uy  the  common  law,  every 
one,  who  brought  a  real  or  mixed 
action  (ante,  pp.  23,  65,  n.),  must 
have  founded  his  claim  on  the 
previous  posses.«ion  of  himself  or 
his  ancestor ;  Bract,  fo.  284  a, 
435  b;  Litt.  s.  170;  3  Black. 
Comm.  180,  195  ;  Holmes  on  tho 
Common  Law,  pp.  244 — 246; 
r.  &  M.  Hist.  Eng.  Law,  ii.  46, 
79. 

(c)  Bract,  fo.  30  b,  31  a,  52  a, 
434  b,  435  a  ;  Doc  d.  Hughes  v. 
DytlHtU,  Moo.  &  ftlalk.  346  ;  Doe 


d.  Smith  and  Payne  v.  Webber,  1 
A.  &  E.  119 ;  Asher  v.  Whillock; 
L.  R.  1  Q.  B.  1 ;  Perry  Y.  Clissold, 
1907,  A.  C.  73. 

(d)  Doe  d.  Hall  v.  Pen/old,  8 
C.  &  P.  636  ;  Cole  on  Ejectment, 
211.  And  an  estate  by  wronj; 
especially  is  always  an  estate  in 
fee  simple  ;  ante,  p.  183  n.  (t) ; 
Williams  on  Seisin,  7,  8  ;  Leach 
V.  Jay,  9  Ch.  D.  44. 

(e)  Boc  d.  Haldaiic  v.  Harvey, 
4  Burr.  2484,  2487;  Colo  on 
Ejectment,  287 ;  Danford  \. 
McAnulUj,  8  App.  Ca».  456,  462  ; 
R.  S.  C.  1883,  Order  XXL  r.  21. 
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land  give  a  good  title  as  against  all  but  rightful  owners 
(whose  claim,  as  we  have  seen,  is  founderl  on  prior 
possession),  but  it  also  continually  tends  to  bar  the 
rights  of  all,  who  have  such  prior  title  (/).  For  if 
those,  who  are  rightfully  entitled  to  land,  take  no 
steps  to  assert  their  rights  within  the  period  prescribed 
by  statute,  their  remedies  will  be  barred  and  their  title 
extinguished  (gr).  So  that  possess-on  of  land  for  the 
prescribed  period  (h)  will  give  a  good  title  thereto,  as 
against  all  the  world. 


The  limitation  of  actions  for  the  recovery  of  land  is  Real  Property 
now  regulated  by  the  Real  Property  Limitation  Acts,  AcTs. 
1833  and  1874  (i),  the  latter  of  which,  however,  did  not 
come  into  operation  until  the  1st  of  January,  1879. 
Under  these  statutes,  no  person  shall  make  an  entry  or 
bring  an  action  {k)  to  recover  any  land   but  within 
twelve  {l)  years  next  after  the  right  to  do  so  first  accrued 
to  him,  or  to  some  person  through  whom  he  claims  (»t). 
But  when  a  written  acknowledgment  of  the  title  of  Acknowledg- 
the  person  entitled  to  any  land  has  been  given  to  him  ™'^"  " 
or  his  agent,  signed  by  the  person  in  possession,  the 
time  for  recovery  of  the  land  is  extended  to  twelve 
years  from  such  acknowledgment  {n).    If,   however,  niaabilities. 
when  the  right  of  entry  or  action  first  accrued,  the 
person  entitled  was  under  the  disability  of  infancy. 


(/ )  Leach  v.  Jay.  9  Ch.  D.  44. 

(g)  SUt.  3  &  4  Will.  IV.  c.  27, 
s.  34. 

(h)  Se©  Trustees,  Executors  and 
Agency  Co.  v.  Short,  13  App.  Can. 
793. 

(i)  Stats.  3  &  4  Will.  IV.  c. 
27 ;  37  &  38  Vict.  c.  57.  As  t<i 
the  liibitatiun  uf  the  old  real 
and  mixed  actions,  which  were 
abolished  by  the  former  statute, 
and  the  acquisition  of  title  by 
lung  continued  possession  under 
the  old  law,  see  notes  to  Nepcan 
V.  Voe,  2  Smith  L.  C. ;  3  Black. 
(Vimm.    189,    190;     Bao.    Abr. 

W.R.P. 


Limitation  of  Actions  ;  Uo.  Litt. 
114  b,  115  a;  Litt.  8.  170; 
Bract,  fo.  31  a,  51  b,  437  b; 
(Jlanv.  iii.  2,  xiii.  32. 

(k)  See  ante,  p.  65. 

(I)  Formerly  twenty  ;  stat.  3 
&  4  Will.  IV.  c.  27,  .s.  2. 

{»»)  Stat.  37  &  38  Vict.  c.  57, 
s.  I.  See  Nepean  v.  Doe,  2  M.  & 
W.  894  ;  Warren  v.  Mitrrai/, 
1894,  2  Q.  B.  648. 

(»)  Stats.  3  &  4  Will.  IV.  c.  27, 
s.  14  ;  37  &  38  Vict.  c.  57,  s.  9. 
See  Doe  d.  Curzon  v.  Ednwnds, 
6  M.  &  W.  296;  Sanders  v. 
Sanders,  19  Ch.  1>.  373. 
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remainder  or 
reversion. 


covertnro  (if  a  wonian),  or  unsonndnoss  of  mind,  then 
the  land  may  he  rocovered  within  six  (o)  years  next 
after  such  person  ceased  to  be  under  such  disability 
or  died,  notwithstanding  that  the  time  otherwise 
limited  for  action  may  have  expired  ( p) :  but  the  land 
cannot  be  recovered,  even  in  case  of  disability,  after 
the  expiration  of  thirty  years  (q)  from  the  time  when 
the  right  first  accrued  (r).  No  extension  of  time  is 
allowed  for  any  disabiUty,  which  did  not  commence 
until  after  the  right  of  entry  or  action  had  first 
accrued  (s),  or  for  the  disability  of  any  person,  other 
than  the  person  to  whom  the  right  of  entry  or  action 
first  accrued  (<).  The  right  to  recover  land  in  respect 
of  an  estate  in  remainder  or  reversion  or  other  future 
estate  is  deemed  to  have  first  accrued  at  the  time 
when  the  same  became  an  estate  in  possession ;  but 
if  the  person  last  entitled  to  any  particular  estate,  on 
which  any  future  estate  was  expectant,  was  not  in 
possession  of  the  land  when  his  interest  determined, 
a  person  becoming  entitled  in  possession  to  a  future 
estate  can  only  recover  the  land  within  twelve  years 
after  the  right  of  entry  or  action  first  accrued  to  such 
particular  tenant  or  within  six  years  after  such  future 
estate  became  vested  in  possession,  whichever  period 
shall  be  the  longer.  And  if  the  right  of  the  particular 
tenant  shall  have  been  barred  by  the  statute,  no  one 
can  recover  the  land  in  respect  of  any  subsequent 
estate  created  by  any  instrument  executed  or  taking 
effect  after  the  right  of  entry  or  action  first  accrued 
to  such  particular  tenant  (m).    But  if  the  right  of  a 


(o)  Formerly  ten  ;  stat.  3  &  4 
Will.  IV.  c.  27,  8.  16,  which  also 
inoluded  absence  beyond  seas  in 
the  list  of  disabilities.  This  was 
removed  therefrom  by  stat.  37  & 
38  Vict.  c.  57,  s.  4. 

(  p)  Stat.  37  &  38  Vict.  c.  57, 
s.  3  ;  Borrows  v.  Ellison,  L.  R. 
*!  Ex.  128. 

(<l)  Formerly  forty  ;  stat.  3  & 


4  Will.  IV.  c.  27,  s.  17. 

(r)  Stat.  37  &  38  Vict.  c.  57, 
s.  5  ;  Hoiinsell  v.  Dunning,  irn)2, 

1  Ch.  512. 

(a)  Oarner  v.  Wingrove,  1905, 

2  Ch.  233, 

"  (0'Stet.'3&4VVill.  IV.  c.  27, 
s.  18. 

(u)  Stat.  37  &  38  Viet.  c.  .'>7. 
s.  2  ;  PeMr  v.  Hunt,  18  ().  H.  I). 
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tenant  in  tail  to  recover  any  lana  shall  have  been  After  an 

barred  by  the  statute,  the  land  cannot  bo  recovered  *"***"  **"• 

by  any  person  claiming  under  any  estate,  interest  or 

right,  which  the  tenant  in  tail  might  lawfully  have 

barred  (») ;    and  if  a  tenant  in  tail  die  while  time  is 

running  against  him  but  before  his  right  is  barred, 

no  person  claiming  under  any  such  estate,   &c.,  as 

aforesaid  shall  recover  the  land  but  within  the  period 

during  which  the  tenant  in  tail  might  have  recovered 

it  had  he  continued  to  live  (lo).    And,  as  we  have  seen, 

a  person  entitled  to  an  estate  to  take  effect  after  or  in 

defeasance  of  an  estate  tail  will  also  be  barred  from 

recovering  the  land,  if  the  tenant  in  tail  execute  an 

assurance  insufficient  to  bar  the  estate  to  take  effect 

after  or  in  defeasance  of  the  estate  tail,  and  any  person 

shall  be  in  possession  of  the  land  by  virtue  of  such 

assurance,  and  the  same  person  or  any  one  else  (not 

being  entitled  in  respect  of  an  estate  to  take  effect 

after  or  in  defeasance  of  the  estate  tail)  shall  continue 

in  such  possession  for  twelve  {y)  years  after  the  time 

when   the   tenant   in   tail,   or  his   successor,   might, 

without  the  consent  of  any  other  person,  have  executed 

a  complete  disentailing  assurance  (z).    Where  land  is  Wrongful 

in  possession  of  a  lessee  under  a  lease  in  writinc  re-  receipt  of  rent 

.,  1  ,       .  °  reserved  by  a 

servmg  the  yearly  rent  of  twenty  shiUings  or  more,  lease, 
and  the  rent  is  received  by  some  person  wrongfully 
claiming  to  be  entitled  to  the  land  in  reversion,  the 
right  of  the  pe  .  rightfully  entitled  to  the  land  in 
reversion,  subje.  „o  the  lease,  to  enter  upon  or  recover 
the  land,  after  the  determination  of  the  lease,  shall 
be  deemed  to  have  first  accrued  at  the  tune  when  the 
rent  was  first  so  received  by  the  wrongful  claimant  (o). 


1 


565  ;  Re  Devon's  SetUed  Eatates, 
1896,  2  Ch.  562;  Waller  v. 
Yalden,  1902,  2  K.  B.  304; 
While  V.  Summers,  1908,  2  Ch. 
256. 

(v)  I.e.  by  a  disentaiiing  assur- 
ance ;  ante,  p.  99 ;  .stat.  3  &  4 
Will.  IV.  c.  27,  s.  21. 


(w)  Sect.  22  ;  GoodaU  v.  Sker- 
ratt,  3  Drew  216. 

(y)  Formerly  twenty  ;  stat.  3 
&  4  Will.  IV.  c.  27.  s.  23. 

(z)  Stat.  37  &  .38  Vict.  c.  57. 
8.  6  ;  see  unte,  pp.  104,  105,  382, 
n.  (ft). 

(a)  StAts.  3  &  4  Will.  c.  27, 
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Af  to  equit- 
able (States. 


CSoncealed 
fraud. 


Persons  entitled  in  equity  to  any  estate  in  land  must, 
as  a  rule,  assert  their  lights  within  the  same  period 
as  if  they  had  been  entitled  to  the  like  estate  at  law  (b). 
But  when  any  land  shall  have  been  vested  in  a  trustee 
upon  any  express  trust,  the  right  ol  Lhe  cestui  que  trust, 
or  any  person  claiming  through  him,  to  take  action  to 
recover  the  land  shall  be  deemed  to  have  first  accrued 
at  and  not  before  the  time  at  which  the  land  shall 
have  been  conveyed  to  a  purchaser  for  valuable  con- 
sideration, and  shall  then  be  deemed  to  have  accrued 
only  as  against  such  purchaser  and  any  person  claim,  ig 
through  him  (c).  And  the  Statute  of  Limitations 
does  not  bar  the  claim  of  a  cestui  que  trust  against  his 
trustee  to  recover  any  property  held  on  an  express 
trust,  or  the  proceeds  thereof  retained  by  the  trustee 
or  previously  received  by  him  and  converted  to  his 
own  use,  or  for  any  fraud  or  fraudulent  breach  of 
trust  to  which  the  trustee  was  party  or  privy  (d). 
In  every  case  of  a  concealed  fraud,  the  right  of  any 
person  to  sue  in  equity  for  the  recovery  of  any  land, 
of  which  he  or  any  person  through  whom  he  claims, 
may  have  been  deprived  by  such  fraud,  shall  be  deemed 
to  have  first  accrued  at  and  not  before  the  time  at 
which  such  fraud  shall,  or  with  reasonable  diUgence 
might,  have  been  first  known  or  discovered :  but  this 
shall  not  enable  any  owner  of  lands  to  sue  in  equity 
for  the  recovery  thereof,  or  for  setting  aside  any  con- 
veyance thereof  on  account  of  fraud,  against  any  bond 
fide  purchaser  for  valuable  consideration,  who  has  not 
assisted  in  the  commission  of  such  fraud,  rnd  who  at 
the  time  he  made  the  purchase  did  not  know  and  had 

699  «?.,  708,  709,  6th  ed.,  109!) 
tq.,  1112,  1113, 12th  ed.  ;  Patrick 
V.  Simpson,  24  Q.  B.  D.  128. 

(d)  Stats.  36  &  37  Vict.  c.  06. 
8.  25,  8ub-s.  2  ;  51  &  52  Vict.  c. 
59,  8.  8 ;  Lewin  on  Trusts,  730  sq., 
735 sg.,  6th  ed.,  1150^.,  11 '7  .fg.. 
12th  cd. 


S8.  9,  34 ;  37  &  38  Vict.  c.  57, 
ss.  1,9;  see  Doe  d.  Angell  v. 
AngtU,  9  Q.  B.  328.  355—359 ; 
Williams  v.  Pott,  L.  R.  12  Eq. 
149. 

(6)  Stat.  3  &  4  WiU.  IV.  c.  27, 
s.  24. 

(c)  Stat.  3  &  4  Will.  IV.  c.  27, 
.s.  25.     See  Ijcwin  on  Trusts,  pp. 
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no  reason  to  believe  that  any  such  fraud  had  been  coni- 
luitted  {e).  And  nothing  in  the  Statute  of  Limitations 
shall  be  deemed  to  interfere  with  any  rule  or  juris- 
diction (»f  Courts  of  Equity  in  refusing  relief,  on  the 
ground  of  acquiescence  or  otherwise,  to  any  person 
whose  right  to  sue  may  not  bo  barred  by  virtue  of  that 
statute  (/).  The  manner  in  which  the  rights  of  a 
mortgagor  and  mortgagee  of  land  are  affected  by  the 
Statutes  of  Limitation  has  been  already  noticed  (gi). 
The  right  to  rents,  whether  rents  service,  rents  seek  Rcnta. 
or  rents  charge  (//),  and  also  the  right  to  tithes  when  Tithes, 
in  the  hands  of  laymen  (i),  is  subject  to  the  same  period 
of  hmitation  as  the  right  to  land  (k).  The  time  for  Advowson. 
bringing  an  action  to  enforce  the  right  of  presentation 
to  a  benefice  is  hmited  to  three  successive  incumbencies, 
uU  adverse  to  the  right  of  presentation  claimed,  or  to 
the  period  of  sixty  years,  if  the  three  incumbencies  do 
not  together  amount  to  that  time  (l) ;  but  whatever 
the  length  of  the  incumbencies,  no  such  action  can  be 
brought  after  the  expiration  of  100  years  from  the 


(e)  Stat.  3  &  4  WiU.  IV.  c.  27, 
s.  26  ;  Sturgis  v.  Morse,  24  Beav. 
541,  3  De  G.  &  J.  1 ;  Chetham  v. 
Uoare,  L.  R.  9  Eq.  571 ;  Vane  v. 
Fane,  L.  R.  8  Ch.  383  ;  Lawrance 
V.  Norreya,  15  App.  Cas.  210 ; 
WiUia  V.  Howe,  1893,  2  Ch.  545 ; 
tiee  Re  McCallum,  1901,  1  Ch. 
143. 

(/)  Stat.  3  &  4  WiU.  IV.  c.  27, 
8.  27. 

(g)  Artie,  p.  575. 

(A)  See  Grant  v.  Ellis,  9  M.  & 
W.  113,  deciding  that  the 
Statute  of  Limitations  does  not 
operate  to  bar  the  landlord's 
right  to  recover  rent  reserved  on 
a  lease  for  years  :  De  Beauvoir 
V.  Owen,  5  Ex.  166  ;  Arehbold  v. 
ScuUy.  9  H.  L.  C.  360,  375; 
Payne  v.  Eadaile,  13  App.  Cas. 
613  ;  Irish  Land  Commission  v. 
Grant,  10  App.  Cas.  14,  26,  27 ; 
Hoiritt  V,  HarrinqUm,  1893, 
2  Ch.  497,  504,  507  ;  Jones  v. 
Withers,  74  L.  T,  572  ;  Shaw  v. 


Crompton,  1910,  2  K.  B.  370, 
376. 

(.)  Stat.  3  &  4  WiU.  IV.  0.  27, 
8.  1 ;  see  Dean  of  Ely  v.  Bliss,  2 
De  U.  M.  &  O.  459,  deciding  that 
this  Act  applies  only  as  between 
rival  claimants  to  tithes,  and  not 
as  between  the  tithe-owner  and 
the  owner  of  the  land  subject  to 
tithe.  As  to  the  time  required 
to  support  a  claim  of  modus  deci- 
mandi,  or  exemption  from  or  dis- 
charge of  tithes,  sec  stat.  2  &  3 
Will.  IV.  c.  100.  amended  by 
4*5  WiU.  IV.  c.  83  ;  Salkeld 
V.  Johnston,  I  Mao.  &  G.  242. 
The  circumstances  under  which 
lands  may  be  tithe  free  are  well 
explained  in  Burton's  Com- 
pendium, ch.  6,  sect.  4. 

{k)  See  the  enactments  cited 
above  with  regard  to  the  recovery 
of  land. 

(/)  SUt.  3*4  Win.  IV,  0.  27, 
s.  3U. 
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time  ut  which  adverse  possoaaion  of  the  beuuticu  shall 
have  been  obtained  (m).  And  in  every  case  where  the 
period  Huuted  by  the  Act  is  determined,  the  right  and 
title  of  the  person  who  might  have  taken  proceedings 
for  the  recovery  of  the  land,  rent  or  advowson  in 
question  within  the  period,  is  extinguished  (n).  Money 
secured  by  any  mortgage,  judgment  or  Uou,  or  other- 
wise charged  upon  or  payable  out  of  any  land  or  rent 
at  law  or  in  equity,  or  any  legacy,  can  only  be  recovered 
within  twelve  (o)  years  next  after  a  present  right  to 
receive  the  same  accrued  to  some  person  capable  of 
giving  a  discharge  therefor,  or  from  the  last  payment 
of  principal  or  interest  on  account  thereof,  or  the  last 
written  and  signed  acknowledgment  of  the  right 
thereto  (jj).  And  no  proceedings  can  be  taken  to  recover 
any  sum  of  money  or  legacy  charged  upon  or  payable 
out  of  any  land  or  rent  at  law  or  in  equity,  and  secured 
by  an  express  trust,  or  to  recover  any  arrears  of  rent 
or  of  interest  in  respect  of  any  such  i^um  of  money 
or  legacy,  or  any  damages  in  respect  of  such  arrears, 
except  within  the  time,  within  which  the  same  would 
be  recoverable  if  there  were  not  any  such  trust  (g). 
The  Crown  is  not  bound  by  the  Eeal  Property  Limita- 
tion Acts,  1888  and  1874  (r) :  but  by  an  Act  of 
George  III.  (s)  the  rights  of  the  Crown  iu  all  lands  and 
hereditaments  are  barred  after  the  lapse  of  sixty 
years.  The  acquisition  by  continued  possession  of  a 
title    adverse    to    or  in    derogation   of  that   of  the 


(»«)  Sect.  33. 

(n)  Stat.  3  &  4  WiU.  IV.  c.  27, 
s.  34  ;  Scott  V.  Nixon,  3  Dru.  & 
War.  388  ;  Haitd^  to  Thompson, 
22  Ch.  D.  014. 

(o)  Formerly  twenty  ;  .stat.  3 
&  4  Will.  IV.  c.  27,  s.  40. 

(p)  Stat.  37  &  38  Vict.  c.  57, 
B.  8  ;  Sutton  V.  Sutton,  22  Ch.  D. 
51 1  ;  Fearnside  v.  Flint,  ib.  679  ; 
Re  Omn,  1804,  3  Qi.  220  ;  sec 
Wms.  Pers.  Prop.  001—603,  17th 
ed. 


(?)  Stat.  37  &  38  Vict.  c.  57, 
K.  10  ;  sec  VVnis.  Pers.  Prop.  611, 
17th  ed. 

(r)  See  Bac.  Abr.  Prerogative 
(E.  5,  7);  T/iomaa  v.  Fritchard, 
1003,  1  K.  B.  209,  212. 

(t)  Stat.  9  Geo.  III.  c.  10, 
amended  by  24  &  25  Vict.  c.  02, 
and  extended  to  the  Duke  of 
ConiwaU  by  23  &  24  Vict.  c.  53, 
and  24  &  25  Vict.  c.  02,  .s.  2,  aiui 
extended  to  Ireland  by  39  &  40 
Vict.  c.  37. 
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registered  proprietor  of  registtuod  land  ia  rogulutod  by 
u  special  provision  of  the  Lund  Transfer  Act,  181)7  (t), 
wliich  will  be  hereafter  stated  (u). 

The  title  to  purely  incorporeal  hereditaments,  Prcxciipiion. 
whether  appendant,  appurtenant  or  in  grostJ,  depends 
upon  grant  or  upon  prescription  from  inmiomorial 
user,  by  which  a  grant  ia  imphed.  The  time  of  legal  Legal 
memory  was  long  since  lixed  at  the  begimiing  of  the  ""'■""O'- 
reign  of  King  llichard  I.,  by  analogy  to  the  time 
wliich,  by  a  statute  of  Edward  I.  (x),  was  lixed  for  the 
Uuutation  of  the  old  writ  of  right  (</).  And  in  tho 
absence  of  an  express  grant,  a  man  might  prescribe 
either  that  he  and  his  ancestors  had  from  time  im- 
memorial exorcised  a  certain  right  in  gross  (2),  or  that 
he,  being  seised  in  fee  of  certain  lands,  and  all  those 
whoso  estate  he  had,  had  from  time  immemorial  exer- 
cised as  appendant  or  appurtenant  to  their  own  land 
certain  rights,  such  as  rights  of  couuaon  or  way,  over 
certain  other  lands  (a).  In  both  of  these  cases,  proof 
of  a  user  as  of  right,  for  twenty  years  or  upwards,  was 
formerly  considered  to  alYord  a  presumption  of  im- 
memorial enjoyment  {b).  But  this  presumption  might 
bo  effectually  rebutted  by  proof  that  the  enjoyment 
had  in  fact  conuiienced  within  tho  time  of  legal 
memory  (f) ;  in  which  case  tlie  enjoyment  for  centuries 
would  go  for  nothing.  This  is  still  tho  law  with  regard 
to  prescriptions  of  tho  former  kind,  namely,  prescrip- 
tions of  immemorial  user  by  a  man  and  his  ancestors  ((/). 


(()  Stat.  00  &  til  Vict.  c.  0,">, 
s.  12. 

(«)  Pool,  Part  VI  r. 

(x)  Stat,  of  Wcstiniiisti'i'  tlio 
First,  3  E<hv.  1.  c.  3!». 

(y)  Litt.  sect.  170  ;  2  Iii.st. 
238  ;  2  Ulaok.  Comm.  31.  Seo 
ante,  p.  95. 

(;)  H'elcotm  V.  Ufilon,  t»  M.  & 

^V.     r>30  ;      mhuKltii'uiik     \ .     L: 
FUmiiKj,  ll>  0.  B.  N.  S.  087. 
(a)  Uutcu-ard'n    case,    C    llcp. 


5!)  b. 

(b)  Rex  V.  Jolijfe,  3  ».  &  ( !.  54. 
Aa  to  tho  ijrcsiiinptioii  of  a  lost 
grant  from  long  continued  but 
twl  immemorial  user,  see  II albert 
V.  Dale,  1909,  2  Ch.  570  ;  Fo/e.y'a 
Charity  Truslcea  v.  Dudley  Cor- 
poration, 1910,  1  K.  B.  317. 

(c)  See  Jenkins  v.  Harvey,  1 
C.  M.  &  r..  894,  S05. 

((/)  IShuttlcworth  \.  La  tkinimj, 
ubi  supra. 
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But  with  regard  «o  prcHcriptions  of  tho  latter  kind, 
where  the  owner  of  one  tenement,  sometimes  called 
the  dominant  tenement,  claims  to  exercise  some  right 
over  another  tenement,  called  the  servient  tenement, 
ho  may  either  still  prove  his  rights  as  before  (c),  or 
he  may  have  recourse  to  an  Act  of  William  IV.  (/), 
JJ»  J^^"P- called    the   Prescription    Act,    which   has   materially 
shortened  the  proof  retjuired,  in  all  cusos  where  a  recent 
llighu  of       uninterrupted  user  as  of  right  can  be  shown.    By  this 
common.  *c.  ^^.j.  ^^^  ^.j^j^j.  ^j  common  or  other  profit  or  bonetit, 
called  in  law-French  j>rofit  d  prendre,  to  bo  taken  and 
tnjoyed  from  or  upon  land  (except  tithes,  rent,  and 
services),  shall,  if  actually  taken  and  enjoyed  by  any 
person  claiming  right  thereto  without  interruption  for 
thirty  years,  bo  defeated  by  showing  only  that  it  was 
lirst  enjoyed  prior  thereto ;   and  if  enjoyed  for  sixty 
years,  tho  right  is  made  absolute  and  indefeasiblf, 
unless  it  shall  appear  that  the  same  was  taken  and 
enjoyed  by  some  consent  or  agreement  expressly  made 
or  given   for  that   purpose   by   deed   or   writing  (j^). 
For  rights  of  way  and  other  easements,  watercourses 
and  the  use  of  water,  the  terms  are  twenty  and  forty 
years  respectively,  instead  of  thirty  and  sixty  years  (/«). 
And  when  the  access  and  use  of  hght  for  any  dwelling- 
house,  workshop,  or  other  building  shall  have  been 
actually   enjoyed   therewith   for   the   full   period   of 
twenty  years  without  interruption,  the  right  thereto 
shall  be  deemed  absolute  and  indefeasible,  any  local 
usage  or  custom  to   the   contrary  notvnthstanding, 
unless  it  shall  appear  that  the  same  was  enjoyed  by 
some  consent  or  agreement  expressly  made  or  given 
for  that  purpose  by  deed  or  writing  (i).     The  periods 

(e)  Warrick  v.  Queen's  Colltye,  229  ;   Kilgour  v.  Gaddet,  1904.  1 

Oxford,  L.  R.  6  Ch.  716,  728 ;  K.  B.  457. 

Aynakff  v.  Glover,  L.  R.  10  Ch.  (•")  Sect.  3.     Sec  Colls  v.  Home 

-**3.  a,  Colonial  Starts,  1904,  A.   ('. 

( / )  SUt.  2  &  3  Will.  IV.  c.  71.  179  ;   Kine  v.  Jolly,  IWm.  I  Cli. 

W)  Suet.  1.  480  ;  affd.  1!)07,  A.  C.  1  ;  Amhkr 

(It)  beet.    2.     Sic   Garihirr   v.  v.  Gordon,  1905,   1   K.   H.  417; 

Hodgson's,  d.c  Co.,  1003,  A.  C.  Uiggins  v.  JkUa,  1906,  2  Ch.  210. 


KighU  of 
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inontionod  an-  periudt)  next  bi'furo  some  action  or  suit 
in  which  tho  claim  in  brought  in  question  (j) ;  and 
no  act  \H  dueined  an  interruption  unless  submitted  to 
or  acquiesced  in  for  one  year  after  tho  party  interrupted 
shall  have  had  notice  thereof  and  of  the  person  making 
or  authorising  tho  sumo  to  bo  made  {k).  The  time  DiMbilitiM, 
during  which  any  person,  otherwise  capable  of  resisting  *°" 
any  claim,  shall  be  an  infant,  idiot,  non  compos  mentvi, 
jeme  covert,  or  tenant  for  hfe,  or  during  which  any 
action  or  suit  shall  have  been  pending,  and  which  shall 
have  been  diligently  prosecuted  until  abated  by  the 
death  of  any  party  thereto,  is  excluded  from  the  above 
periods,  except  when  the  claim  is  declared  absolute 
and  indefeasible  (/) ;  provided  that  in  the  case  of  ways 
•'.ud  watercourses,  whore  tho  servient  tenement  shall 
hold  for  term  of  life  or  years  exceeding  three  years, 
.0  time  of  enjoyment  of  the  wav  or  wutercourse  during 
such  term  is  excluded  from  mputation  of  the 

period  of  forty  years,  in  case  the  cki  11,  within  three 

years  next  after  Hie  end  or  sooner  determination  of  such 
term,  be  resisted  by  any  person  entitled  to  any  reversion 
expectant  on  the  determination  thereof  (m).  The  Crown 
is  expressly  bound  by  the  provisions  of  the  Prescription  ' 
Act  respecting  pro^te  d  prenJrc,  ways  and  water  rights  ; 
but  is  not  bound  by  those  respecting  hght  (n).  The 
rights  above  mentioned  may  bo  los'  by  abandonment.  Abandon 
of  which  non-user  for  twenty  years  (,r  upwards  is  gene 
rally  sufficient  evidence,  although  a  shorter  period  will 
suffice  if  an  intent  to  abandon  appear  (o). 


^hts  OV' 
iwn  land:9. 


ment. 


Thit)  enactment  applies  as  be- 
tween two  tcnantii  of  the  same 
landlord ;  see  Morgan  v.  Fear, 
1907,  A.  C.  425 ;  Richardson  v. 
Oraham,  1908,  1  K.  B.  39. 

ij)  See  Hjfinan  v.  Van  den 
Bergh,  1908,  1  Ch.  107. 

(k)  Sect.  4  ;  Bennigott  v.  Cart- 
wrigU,  5  B.  &  S.  1. 

(i)  Sect.  7. 


(m)  Sect.  8.    Sco  Sytnona  v.      mous,  16C. 
Leaker,  10  Q.  B.  D.  029. 


(»)  Perry v.Eames,  1891, 1  Ch. 
058;  Wheaton  v.  Mapk,  1893, 
3Ch.  48. 

(o)  See  Moore  v.  Ratoson,  3 
B.  &  C.  332.  339;  Hak  v. 
Oldroyd.  14  M.  &  W.  789 ;  B.  v. 
Chorky,  12  Q.  B.  515, 519  ;  Ward 
V.  Ward.  7  Ex.  838 ;  Croatletf  v. 
LighlowUr,  L.  R.  3  Eq.  279, 
"Iriliiuius  Oil  Cum- 
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Warranty 
implied  by 
word  give. 


Although  tho  poaseiision  of  land  m  attttnded  willi 
the  advantages  before  doHcribed  ( p),  yet  mere  poMses- 
sion  in,  of  cour8->,  not  conclusive  evidence  of  a  title 
good  against  all  the  world.  Some  further  proof  or 
guarantee  of  title  is  required  on  a  transfer  of  real 
property,  unless  tho  transferee  is  to  take,  withoit  com- 
pensation, the  risk  of  being  ejected  by  some  person 
who  has  a  better  title.  In  ancient  times,  as  we  have 
seen,  conveyances  of  land  were  principally  made  from 
a  superior  to  an  inferior,  as  from  the  great  baron  to 
his  retainer,  or  from  a  father  to  his  daughter  on  her 
marriage  (</).  The  grantee  became  the  tenant  of  the 
grantor ;  and  if  any  consideration  'vere  given  for  the 
grant,  it  more  frequently  a.sgumea  u  iorm  of  services 
or  annual  rent  than  the  immediate  j/uyment  of  a  largo 
sum  of  money  (r).  Under  these  circumstances,  it  may 
readily  be  supposed  that,  if  the  grantor  were  ready  to 
warrant  the  grantee  quiet  possession,  the  title  of  tho 
former  to  uoke  the  grant  would  not  bo  very  strictly 
investigated ;  and  this  appears  to  have  been  tho 
practice  in  ancient  times ;  every  charter  or  deed  of 
feoffment  usually  ending  witli  a  clause  of  warranty, 
by  which  the  feoffor  agreed  that  he  and  his  heirs  would 
warrant,  acquit,  and  for  ever  defend  the  feoffee  and  his 
heirs  against  all  persons  (s).  Even  if  this  warranty 
were  not  expressly  inserted,  still  it  would  seem  that  tho 
word  give,  used  in  a  feoffment,  had  the  effect  of  an 
implied  warranty ;  but  tho  force  of  such  implied 
warranty  was  conlined  to  tho  feoffor  only,  exclusive  of 
his  heirs,  whenever  a  feoffment  was  mudo  of  lands  to 
bo  holdcn  of  tho  chief  lord  of  tho  fee  (<).     Under  an 


(/)  Ante,  p.  592. 

(</)  iSto  ante,  p.  OS. 

(r)  Ante,  pp.  10,  14,  40,  W, 
W. 

(«)  Brat't.  lo.  17  a.  As  wo 
h.ivc  bf:ii,  ihe  oWigalioii  i.f 
warranty  nriKinally  formed  i>art 
of  tho  rvlatiuu   between  feudal 


lurd  and  tMiant ;  and  thiH  obli- 
gation in  the  days  of  vubitifeuda- 
tion  was  a  potent  factor  in  the 
acquisition  by  a  t-nant  in  fee  of 
the  right  to  alien  as  a^^ainst  his 
heir  :   nnle,  pp.  38,  68. 

(/)  4  Edw.  I.  sUt.  3,  c.  0  ;    -* 
Inst.  -^15  ;  (Jo.  Litt.  384  a,  n.  (I  j. 
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express  wurnuity.  tbu  twftor,  utid  ulso  his  heirD,  weru  KxprcM 
bound,  uot  only  to  give  up  uU  claim  to  tho  luuda  thorn-  **"*«'y- 
Hblvcs,  but  also  to  givu  tu  tb»  fuotTee  or  bin  buirn  other 
lands  of  tbo  Hunie  value,  in  case  of  tbo  eviction  of  tbu 
fooffoo  or  bis  bi-irs  by  any  person  having  a  prior  title  (w) ; 
and  this  warranty  was  binding  on  tbo  heir  of  the  feoffor, 
whether  be  derived  any  lauds  by  descent  from  the 
feoffor  or  not  (x),  except  only  in  tbo  case  of  the  warranty 
commencing,  as  it  wa  said,  by  di^Hoisin  ;  that  is,  in  the 
case  of  tho  feoffor  making  a  feoffment  with  warranty  of 
lauds  of  which  he,  by  that  very  act  (y),  disseised  some 
person  («),  in  which  case  it  was  too  palpable  a  hard- 
ship to  make  the  heir  answerable  for  the  misdeed  of 
bis  ancestor.  But,  oven  with  this  exception,  tbo  right 
to  bind  the  heir  by  warranty  was  found  to  confer  on 
the  ancestor  too  great  a  power ;  thus,  a  husband, 
whilst  tenant  by  the  curtesy  of  his  deceased  wife's 
lands,  could,  by  making  a  feoffment  of  such  lands  v/itb 
warranty,  deprive  his  son  of  tbo  inheritance ;  for  tho 
eldest  son  of  the  marriage  would  usually  be  heir  both 
to  his  mother  and  to  bis  father  ;  as  heir  to  bis  mother 
he  would  bo  entitled  to  her  lands,  but  as  heir  of  bis 
father  be  was  bound  by  bis  warranty.  This  particular 
case  was  the  first  iu  which  a  restraint  was  applied  by 
Parliament  to  the  effect  of  a  warranty,  it  having  been 
enacted  (a),  that  the  son  should  not,  in  such  a  case, 
be  barred  by  the  warranty  of  bis  father,  unless  any 
heritage  descended  to  him  of  bis  father's  side,  and 
then  ho  was  to  be  barred  only  to  the  extent  of  tho 
value  of  tbo  heritage  so  descended.  The  force  of  a 
warranty  was  a  erwards  greatly  restrained  by  other  Wttrmnfy 
statutes,  enacteu  to  meet  other  cases  (b)  ;  and  tho  InJoeotual. 
clause  of  warranty  having  been  long  disused  in  modem 

(u)  C<).  Litt.  3<ir>  a.  (6)  St»t.  Dc  donis,  13  Edw.  I. 

(x)  liitt.  M.  712.  c,  I,  &!<  eoiiHtrucd  hy  tho  judgux  ; 

_(y)  Litt.    K.    704;     Vm.    Litt.  see    fij.    Litt.    373    b,    n.    (2); 

3<iH.  V'Hughitii,   375;    sUitx.    II   Hcii. 

(z)  Litt.  m.  <>97— 700.  VII.  c.  20;    4  &  5  Anne.  c.  3 

(a)  !Stot.  U  Edw.  L  c.  3.  (u.  lU  in  Kufflicad),  a.  21. 
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conveyancing,  its  chief  force  and  effect  were  removed 
by  clauses  of  two  statuHs  of  1883,  passed  at  the  re- 
commendation of  the  Real  Property  Commissioners  (c). 


Proof  of  title        The  old  warranty  of  title  was  better  suited  to  the 
required  in     transactions  of  the  feudal  times,  in  which  it  originated, 

moaem  •  ,    i       ,       uri  c 

times.  than  to  modern  dealmgs  with  land.     When  a  transfer 

of  land  takes  the  form  of  a  sale  for  a  sum  of  money 
paid  down  and  representing  the  full  value  of  the  land, 
it  is  obviously  desirable  to  require  proof  of  the  vendor's 
title  before  completing  the  sale,  as  well  as  a  guarantee 
of  compensation  iu  case  of  his  title  afterwards  proving 
Vendor  bound  to  b^  defective.  It  has  been  accordingly  established  in 
^'dTtle.  modern  times  that,  on  every  sale  of  land,  the  vendor  is 
bound  to  show  a  good  title  thereto  (d).  The  proof  so 
required  is  furnished  by  his  giving  evidence  of  the 
exercise  of  acts  of  ownership,  particularly  of  the  power 
of  disposition,  by  liimself  or  his  predecessors  over  the 
land  sold  for  a  certain  number  of  years  back,  and  by 
deducing  from  previous  dispositions  and  devolution  of 
the  land  a  right  in  himself  to  the  fee  simple  or  other 
estate  sold.  A  vendor  of  land  is  therefore  bound  to 
furnish  at  his  own  expense  (e)  to  the  purchaser  an 
abstract  of  his  title  to  the  property  sold.  This  abstract 
nmst  contain  a  statement  of  the  material  parts  of  every 
deed,  will,  or  other  instrument,  by  which  any  disposi- 
tion of  the  property  was  made  during  the  time  for 
which  title  has  to  be  shown  ;  it  must  also  contain  a 
statement  of  every  birth,  death,  marriage,  bankruptcy, 
or  other  event  material  to  the  devolution  of  the  estate 
contracted  for(/).     The  vendor  is  further  bound  to 


Abstract  of 
title. 


(c)  StHtB.  3  &  4  Wii:.  IV.  c.  27, 
s.  30;  3  &  4  Will.  IV.  c.  74, 
s.  14. 

(d)  Doc  d.  Gray  v.  t^taiiioii,  1 
M.  &  W.  095,  701  ;  .Sug.  V.  &  1'. 
I«,  14th  I'd.  ;  LymijM  v.  KdmirJti, 
i  ( 'h.  i).  40<j.  007  ;  Ellin  v. 
ICixjcra,  l'"J  C'li.  i>.  bOl,  b70,  072  ; 


1  AVms.  V.  &  P.  32,  94  sq.,  2ikI 
ed. 

(c)  Sug.  V.  &  P.  400 ;  Jii 
Johnmn  <t-  Tustin,  30  Cli.  iJ.  42. 

(/)  Sco  Sug.  V.  &  P.  (If.  M. 
J))).  40.5  sg.  1  VVnis.  V.  &  1". 
103  «(/.,  2nd  od. 
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verify  the  abstrp''t  by  producing  for  examination  by  Verification 
the  purchaser  or  his  solicitor  the  original  deeds  or  °  *  "**'  ' 
documents  abstracted,  and  the  probates  or  office  copies 
of  the  wills  and  other  documents,  of  which  the  originals 
cannot  be  produced  ;  also  by  furnishing  proper  evidence 
of  every  fact  material  to  title  (gf).  But  the  purchaser, 
in  the  absence  of  stipulation  to  the  contrary,  must 
now  bear  the  expense  of  producing  all  documents  of 
title,  which  are  not  in  the  vendor's  possession  (h), 
and  of  procuring  all  other  evidence  of  title,  which  the 
vendor  has  not  in  his  possession  {i).  The  purchaser 
also  bears  all  the  expense  of  the  examination  of  the 
title  deeds  by  his  solicitor  (k).  It  is  now  a  term  of 
contracts  for  the  sale  of  land,  in  the  absence  of  stipu- 
lation to  the  contrary,  that  recitals,  statements,  and 
descriptions  of  facts,  matters  and  parties  contained  in 
deeds,  instruments,  Acts  of  Parliament,  or  statutory 
declarations,  twenty  years  old  at  the  date  of  the 
contract,  shall,  unless  and  except  so  far  as  they  shall 
be  proved  to  be  inaccurate,  be  taken  to  be  sufficient 
evidence  of  such  facts,  matters  and  descriptions  (Z). 
This  may,  of  course,  save  a  vendor  from  the  necessity 
of  furnishing  evidence,  which  ho  would  otherwise  l)e 
obliged  to  give. 

The  vendor's  obligation  to  show  a  good  title  is  to  Length  of 
show  a  good  title  according  to  the  contract,  i.e.,  such  a  \X^J°l 
title  as  he  has  contracted  to  give  (to).    The  length  of  vendor  must 
time  for  which  title  shall  be  shown  is  very  frequently  ** 
the  subject  of  express  agreement  between  buyers  and 
sellers  of  land  (n).    But  in  the  absence  of  stipulation  <o 


Recital?,  &c. 
in  deeds,  &c. 
20  years  old 
primd  facie 
evidence. 


ig)  Sug.  V.  &  P.  400.  414  a?., 
42»— 432,  447—450;  1  Wms. 
V.  &  P.  115  sq.,  2nd  ed. 

(h)  See  Re  Wilktt  and  Anjcnti, 
5  Times  L.  R.  476 ;  Be  SImH, 
Olivant  and  Se/tdon'a  Contrnrt, 
1896,  2  Ch.  328. 

(»)  Stat.  44  &  45  Vict.  c.  41, 
».  3, 8ub-8.  0  ;  see  1  Wms.  V.  &  P. 
liti,  121,  136,  2n(l  rd. 


(k)  See  Sag.  V.  &  P.  406,  429, 
430;  I  Wms.  V.  &  P.  123,  124, 
2nd  ed. 

(/)  Stat.  37  &,  38  Vict.  c.  78, 
s.  2  ;  see  1  Wms.  V.  &  P.  13tS~- 
141,  2nd  ed.  ;  Re  Wallis  ,t- 
Qroul's  Contract,  1906,  2  Ch.  206. 

(j»)  Lawrie  v.  Leej>,  7  App. 
f'jis.  li). 

(ft)  .A.ny  stipulation  restrioting 
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Freeholds 
and  copy- 
holds. 


Leaseholds 
for  years. 


Advowson. 


Tithes  or 
property 
held  under 
frown  grant. 


Reversion  or 
rpmainder. 


the  contrary,  a  purchaser  can  now  require  title  to  be 
shown  for  the  following  periods.  On  the  sale  of  a  free- 
hold (o)  or  copyhold  estate,  he  can  call  for  the  title  for 
the  last  forty  years  ( p) .  But  if  the  freehold  sold  should 
be  land,  formerly  of  copyhold  or  customary  tenure, 
which  has  been  enfranchised  (q),  he  will  not  have  the 
right  to  call  for  the  title  to  make  the  enfranchise- 
ment (r).  On  the  sale  of  leaseholds  for  years,  he  can 
require  an  abstract  and  production  of  the  lease,  what- 
ever be  its  date.  And  if  the  lease  be  not  more  than 
forty  years  old  he  can  call  for  the  subsequent  title 
under  the  lease  to  the  date  of  the  contract ;  but  if  the 
lease  be  more  than  forty  years  old,  all  the  subsequent 
title  he  can  require  is  the  title  for  the  forty  years  next 
before  the  contract  (s).  And  he  will  not  in  either  case 
be  entitled  to  call  for  the  title  to  the  freehold,  or  to  any 
leasehold  reversion  (t).  Not  less  than  one  hundred 
years*  title  must  be  shown  to  an  advowson  (u).  Upon 
the  sale  of  tithes  or  other  property  held  under  a  grant 
from  the  Crown,  the  original  grant  must  be  shown, 
whatever  be  its  date  ;  after  which,  it  appears,  the  title 
for  the  forty  years  next  before  the  contract  is  all 
that  can  be  required  (x).  And  upon  the  sale  of  a 
reversionary   interest,   its   creation   must   be   shown. 


the  period,  for  which  the  pur- 
chaser would  otherwise  be  en- 
titled to  require  title  to  be 
shown,  must  be  fair  and  expUcit 
and  must  not  contain  any  mis- 
representation as  to  facts  witliin 
the  knowledge  of  the  vendor,  or 
't  will  not  De  binding  on  the 
purchaser,  in  case  specific  per- 
formance of  the  contract  is 
sought :  Be  Banister,  Broad  v. 
Munton,  12  Cli.  D.  131  ;  Re 
Marsh  and  Earl  Granville,  24 
Ch.  r.  II;  see  1  Wms.  V.  &  P. 
192  sq.,  2nd  ed. 

(o)  Whether  of  inheritance  or 
for  life  or  lives  ;  see  arUe,  p.  64. 

(  p)  Stat.  37  &  38  Vict.  c.  78, 
s.  1  ;  sec  1  Wms.  V.  &-  r.  04  sq., 
!t8— 100,  2nd  cd. 


(V)  AnU,  p.  489. 

(r)  Stat.  44  &  45  Vict.  c.  41. 
s.  3,  sub-s.  2  ;  see  1  Wms.  V.  &  V. 
99,  100,  2nd  ed. 

(e)  Sug.  V.  &  P.  368,  370 ; 
Frend  v.  Buckley,  L.  R.  5  Q.  H. 
213  ;  Stat.  37  &  38  Vict.  c.  78. 
8.  1  ;  Gosling  v.  Wodf,  1893,  1 
Q.  B.  39 ;  see  1  Wms.  V.  &  P. 
96—101,  2nd  ed. 

(«)  Stats.  37  &  38  Vict.  c.  78. 
8.  2  ;  44  &  45  Vict.  c.  41,  s.  3, 
sub-s.  1 ;  see  1  Wms.  V.  &  P. 
99—101,  2nd  ed. 

(M)  Sug.  V.  &  P.  367 ;  Wil- 
liams on  Real  Property,  440 — ■ 
451,  13th  ed.  ;  see  1  Wms.  V.  & 
P.  97,  101,  2nd  ed. 

(a)  Sug.  V.  &  P.  307  ;  I  Wins. 
V.  &  P.  97,  101,  2nd  ..1. 
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whatever  be  its  antiquity  (y).  Furthermore,  if  an 
abstract  of  title  commence  with  an  instrument  of  dis- 
position, it  nmst  be  sucli  as  will  form  what  is  called  a 
good  root  of  title ;  that  is  to  say,  it  must,  as  a  rule,  Good  root  of 
be  an  instrument  dealing  with  the  whole  estate,  legal  *'''"  "^l"'""^- 
and  equitable,  in  the  property  sold,  containing  a  descrip- 
tion by  which  the  property  can  be  identified,  and  con- 
taining nothing  to  cast  any  doubt  on  the  title  of  the 
disposing  parties.  If  it  be  deficient  in  any  of  these 
particulars,  the  purchaser  may  require  further  evidence 
to  supply  the  deficiency  (^).  For  example,  if  the 
abstract  commence  with  a  will  containing  a  general 
devise  of  the  testator's  real  estate,  under  which  the 
property  sold  is  alleged  to  have  passed,  the  purchaser 
will  be  entitled  to  require  evidence  of  the  testator's 
seisin  (a).  But  a  conveyance  in  fee  on  a  sale  or  by 
way  of  mortgage  is  a  good  root  of  title.  It  is  obvious 
that,  in  consequence  of  the  rule  requiring  a  good  root 
of  title,  a  vendor  may  have  to  go  back  more  than  forty 
years,  if  he  wish  to  commence  his  abstract  with  a 
document,  which  shall  be  free  from  objection  (ft). 

Before  the  year  1875,  the  rule  was  that  the  title  Sixty  years' 
might  be  required  to  be  shown  for  sixty  years,  in  all  *'*!«  .'""nwb' 
cases  where  forty  years  title  can  now  be  called  for  (c). 
The  origin  of  this  rule  is  sometimes  attributed  to  the 
fact  that  under  the  Statutes  of  Limitation  applicable 
to  the  old  real  and  nuxed  actions  (d)  nothing  less  than 
sixty  years'  possession  would  bar  adverse  claims  to  the 


'i 
f 


(V)  1  Wins.  V.  &  P.  97,  101, 
399,  2nd  ed. 

(?)  See  1  Wnis.  V.  &  P.  106  sq. 
2nd  ed. 

(a)  See  Parr  v.  Lovegrove,  4 
Drew.  170. 

(6)  Be  Cox  tt  Xeve's  Contract, 
1891,  2  Ch.  109,  117,  118.  Asa 
rule,  the  purchaser  now  has  no 
right  to  inquire  into  or  require 
evidenee  of,  or  objeot  to  the  title 
prior  to  the  time  fixed,  by  tlie 


contract  or  by  law,  for  the  com- 
mencement of  title  :  but  to  this 
rule  there  are  several  im{)ortant 
exceptions  ;  see  stat.  44  &  45 
Vict.  c.  41, 8.  3, 8ub-8.  3  ;  1  Wms. 
V.  &  P.  192«?.,2nd  ed. ;  Nolting- 
ham  Patent  Brick  <fc  Tile  Co.  v. 
Butler,  16  Q.  «.  D.  778. 

(c)  Bug.  V.  &  P.  365  sq.,  407 ; 
Cooper  V.  Emery,  1  Ph.  388. 

(d)  See  ante,  p.  593.  n.  (t). 


I 


608 


op   TITLE. 


land  (e).  But  even  sixty  years'  possession  will  not 
necessarily  give  a  sure  title  to  land,  as  against  all  tlie 
world  ;  for  if  the  land  had  been  Hniitud  for  an  estate 
tail  or  for  life,  the  right  of  the  reversioner  or  remainder- 
man to  enter  into  possession  would  not  accrue  till 
after  the  determination  of  the  particular  estate  (/); 
and  under  the  present  (gf)  as  well  as  the  old  {h)  Statutes 
of  Limitation,  circumstances  might  occur  to  render 
possible  the  recovery  of  land  by  a  reversioner  or  re- 
mainderman more  than  sixty  years  after  the  disposson- 
sion  of  the  tenant  in  tail  or  for  life.  Another  reason 
'S  accordingly  given  for  the  rule  ;  namely,  that  the  term 
of  sixty  years  corresponds  with  the  ordinary  duration  of 
human  life,  and  inquiry  into  the  title  for  the  duration 
of  an  ordinary  lifetime  affords  some  safeguard  against 
the  existence  of  the  adverse  claims,  which  might  not 
have  accrued  until  the  death  of  a  particular  tenant  (i). 
The  period  of  sixty  years  was  reduced  to  forty  by  the 
Vendor  and  Purchaser  Act,  1874  (fc),  on  no  other  ground, 
apparently,  than  that  in  practice  purchasers  were 
generally  found  willing  to  accept  a  forty  years'  title. 


Sale  of  land  It  is  not  necessary  for  a  vendor  of  land  to  show 

cuS£n*^e?' that  he  is  himself  absolutely  entitled  to  the  whole 
estate  contracted  to  be  sold  ;  a  good  title  will  have  betn 
shown  if  it  appear  that  the  vendor  has  a  power  or  mi 
equitable  interest  enabUng  him,  as  of  his  own  riglit, 
to  procure  the  conveyance  of  that  estate  to  the  pur- 
chaser {!].      If  any  other  persons,  besides  the  verdor. 


(e)  See  stat.  32  Hen.  VIII.  c. 
2  ;  3  Black.  Conini.  193—196  ; 
«ug.  V.  &  P.  365. 

(/)  Ante,  pp.  337,  347—350. 

(g)  Av*e,  pp.  593—598. 

(A)  See  Bug.  V.  &  P.  609,  1  Itli 
ed.,  366, 14th  ed.  ;  1  Prest.  Abst. 
20—22,  2nd  ed. 

(»■)  See  Mr.  Brodie'a  opinion, 
1  Hayes's  ('onvpyancing,  564; 
i  Ph   389 

(A)  Stat.  37  &  38  Virt.  c.  78. 


s.  1.  In  the  .same  way  flic 
further  restrictions  on  a  imi- 
chaser's  rights  made  by  tin- 
Conveyancing  Act,  1881  (■stat. 
44  &  45  Vict.  c.  41,  s.  3  ;  <(«/', 
pp.  (;04 — 006),  appear  to  li".  .c 
been  introduced  becriu.se  pur- 
chasers commonly  submitted  t(i 
like  restrictions  by  express  aprcc- 
ment;  see  \Vm«.  Con  v.  Stat, 
29  30 

(/)  See  8  Vcs.  430  ;   Toirii't'  ,i<l 
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1)0  intorostod  in  <ho  laii<l  sold,  (ho  iihstract,  of  titlo  will 
of  coiiis((  (lisc!o.s»»  fhcil-  iiixiiics  and  tho  nutuio  of  t\mv 
intcrtvsts.     And  if  (lit-  vendor  desiio  to  eoniplnto  th.> 
salo  wiUiout  resorting  to  (h.f  aid  of  tho  Court,  tho  con- 
curronce  of  all  these  parties  must  be  obtained  by  him, 
in  order  that  an  unincumbered  estate,  in  fee  simple  or 
otherwise  as  contracted  for,  may  be  conveyed  to  the 
purchaser.     Thus,  if  the  lands  bo  in  mortgage,  the 
mortgagee  must  be  paid  off  out  of  tho  purchaso-money, 
and  nmst  join  to  relinquish  his  security  and  convey 
tho  legal  estate  (to).    If  the  widow  of  any  previous 
owner  is  entitled  to  dower  out  of  tho  lands  («),  she 
nmst  concur  in  the  conveyance  ;  if  tho  lands  are  sub- 
ject to  a  rent-charge  (o),  the  person  entitled  thereto 
must  join  to  release  tho  lands  from  his  charge.    In 
the  absence  of  stipulation  to  the  contrary,  the  expense 
of  the  concurrence  in  tho  conveyance  to  the  purchaser 
of  all  necessary  parties,  other  than  the  vendor,  nmst 
be  paid  by  the  vendor  ( p).    Under  the  Conveyancing 
Act,  1881  (q),  upon  the  sale  of  land  subject  to  any 
mortgage,  lien  or  charge,  whether  ot  u  capital  or  an 
annual  sum,  the  Court  bus  power  to  allow  payment 
into  Court  of  a  sum  of  money  sufficient  to  provide  for 
tho  amount  charged  on  the  land  and  future  costs,  and 
thereupon  to  declare  the  land  to  be  freed  from  tho 
charge,  and  to  make  any  order  for  conveyance,  or 
vesting  order,  proper  for  giving  effect  to  the  sale.    This 
enables  a  vendor  to  procure  land,  which  is  subject  to 
mortgages  or  charges,  to  bo  conveyed  to  the  purchaser 
for  an  unincumbered  estate,  without  the  concurrence 
of  the  incumbrancers.    If  the  land  sold  be  charged 

V.  Chamjternown,  1  Y.  &  J.  449  ; 
.SuK-  V.  &  P.  217,  218,  349, 
423—425;  1  Wms.  V.  &  P. 
164  aq.,  2utl  ed.  ;  Brewer  v. 
Broadwood,  22  Ch.  D.  105,  109  ; 
Re  Bryant  and  Barningham^s 
Contract,  44  Ch.  D.  218. 

(w»)  Ante,  p.  503. 

(h)  Am- .  pp.  326  sq. 

W.B.l>. 


Incum- 
l>rancfn 
must  connir 
ill  coiivi-y- 
nnce. 


Expense 
therciif. 


Payment 
into  Court  of 
Hufficienl  to 
provide  for  in- 
eumbraneo. 


(o)  Ante,  pp.  437  sq. 

(p)  Sug.  V.  &  P.  567, 658,  561  ; 
1  Davidson,  Prec.  Conv.  570 — 
572,  612,  4th  ed.  ;  1  VVm«.  V.  & 
P.  34,  47,  019—621,  734,  2nd  ed. 

(?)  Sf»t.  44  &  45  Vict.  c.  41, 
s.  5  (see  8.  2  (vii.)).  amendetl  by 
I  &  2  tieo.  \ 


.■{7,  s.  I. 


;}9 


r.io 
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TVath  dutips,  with  flncpossion  or  ostato  duty  (r),  or  wi<  li  jiny  increment 

Kland      value  duty  payable  on  a  (loath  (s).  or  if  any  undeveloped 

fliity  uiii»ai<l.   land  duty  ispayahlo  in  respect  of  the  property  («),  the 

duty  must  ho  paid  before  completion  of  the  purchase. 


Proof  of  title 
(111  inorlKaRp. 


ft  hie  title. 


On  every  mortgage  of  land,  the  title  is  investigated 
in  the  same  manner  as  upon  a  sale  (m)  ;  for  to  acquire 
a  good  marketable  title  is  of  even  greater  importance 
to  a  mortgagee,  who  only  wants  security  for  his  money, 
than  to  a  purchaser,  who  may  buy  for  occupation.  A 
flood  market-  good  marketable  title  is  one,  which  will  enable  the  party 
acquiring  it  to  sell  the  property  without  the  necessity 
of  making  special  conditions  of  sale  restrictive  of  the 
purchaser's  rights.  As  we  have  seen,  a  mortgagee's 
power  of  sale  affords  the  best  means  of  realising  his 
security  (x)  ;  and  he  cannot  safely  accept  a  title,  which 
is  at  all  likely  to  hamper  the  exercise  of  his  most 
efficient  remedy.  Here  it  may  be  pointed  out  that 
the  relation  of  intended  mortgagor  and  mortgagee  is 
very  different  from  that  of  vender  and  purchaser.  A 
vendor  and  purchaser  of  land  are  parties  to  a  contract, 
which  may  be  decreed  to  be  specifically  enforced,  at 
the  instance  of  either  of  them,  under  the  equitable 
jurisdiction  of  the  Court  {y).  Hence  their  respective 
rights  are  strictly  defined  from  the  moment  they  have 
signed  the  contract  for  sale  {z).  But  it  is  not  usual 
for  mortgagees  to  bind  themselves  by  contract  in  con- 
templation of  making  a  loan  on  real  security  (a) ;  and 
even  if  they  were  to  do  so,  the  Court  will  not  specifically 
enforce  an  agreement  to  lend  or  borrow  money  (6). 


(r)  Ante.  pp.  245,  266—270, 
425,  426;  sec  2  Wms.  V.  &  P. 
1283—1289, 1307—1313,  2nd  ed. 

(.1)  Ante,  pp.  245,  270. 

(«)  See  Stat.  10  Edw.  VII. 
e.  8,  ss.  16—19,  41  ;  Alkn  v. 
Inland  Revenw  Commrs.,  1913, 
VV.  N.  376;  1  Wms.  V.  &  P.  713 
and  n.  {p},  2nd  od. 

(«)  .See  1  Wins.  V.  &  P.  498  sq. 
2ii<l  ed. 

(x)  Ante,  p.  .'>T1. 


(y)  See  Wms.  V.  &  P.  i.  37, 
ii.  1091  aq.,  2ndcd.;  ante,  p.  166, 
n.  (<•). 

(z)  See  ante,  pp.  186,  190,  570. 

(a)  Davidson  Free.  Conv.  Vol. 
II.  Part  I.  p.  104,  n.  (a),  4th  ed. 

(ft)  Rogers  v.  Challis,  27  Heav. 
175;  Sichel  v.  MosentM,  30 
Heav.  371  ;  South  African  Ter- 
rilorim,  Ltd.  v.  Wallington,  IHOS. 
A.  ('.  309. 
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T^pon  11  contract  to  grant  a  U'aso  for  a  term  of  years,  Prodf  of  titio 
flio  rulo  fonnorly  was  that  the  intondod  lessor  might  g^^jX*  *" 
bo  called  upon  to  show  a  good  title,  the  grant  of  a  lease 
heing  regarded  as  equivalent  in  this  respect,  to  the 
sale   of   a   leasehold   interest  (^;).    But   now,   in    tho 
absence  of  stipulation  to  the  contrary,  the  intended 
lessee  has  no  right,  under  such  a  contract,  to  call  for 
the  title  to  the  freehold  (d).    Upon  a  contract  for  an  Contract  for 
underUnse,  however,  the  proposed  lessee  still  has  the  ?"  ""''"• 
right  to  call  for  an  abstract  and  production  of  the  '"'"■ 
lease,  under  which  his  intending  lessor  holds,  and  of 
the  subsequent  or  the  last  forty  years'  title  thereunder, 
in  the  same  manner  as  if  he  had  contracted  to  buy  the 
lease  {e).    But  he  has  now  no  right,  in  the  absence  of 
stipulation  to  the  contrary,  to  call  for  the  title  to  any 
leasehold  reversion  expectant  on  any  lease,  under  which 
his  proposed  lessor  holds  ( / ).    The  covenants  and  con- 
ditions,  which  can  be  required  to  be  inserted  in  a  lease, 
in  the  absence  of  special  stipulation,  have  already  been 
referred  to  (gi). 

On  the  completion  of  any  sale  or  mortgage  of  land,  Titlo.<ioe,l.. 
the  purchaser  or  mortgagee  becomes  entitled  to  all 
documents  of  title,  which  relate  exclusively  to  tho 
property  dealt  with  {h) ;  and  these  are  always  handed 
over  to  him.     The  possession  of  the  title-deeds  is  of  lmp„rtenco 
the  greatest  importance ;    for  if  the  deeds  were  not  "^  *'"''' 
required  to  be  deUvered,  it  is  evident  that  property  P"''""'""- 
nught  be  sold  or  mortgaged  over  and  over  again  to 
different  persons,  without  much  risk  of  discovery.     The 
only  guarantee,  for  instance,  which  a  purchaser  has 
that  the  lands  he  contracts  to  purchase  have  not  been 


(c)  Boper  v.  Coo„tbes,  0  B.  &  C. 
534;  Sug.  V.  &  P.  367,  n.  (1). 
Slranka  v.  St.  John,  L.  R.  2  C.  P. 
376. 

((/)  Stat.  37  &  38  Vict.  c.  78, 
s._2 ;  Jone.9  v.  Watts,  43  ( 'h.  D, 
i>74. 

(e)  Ante,  p.  600. 


(/)  SUt.  44  &  45  Vict.  c.  41, 
8.  13. 

(g)  AtUe,  p.  521,  n.  (p). 

(A)  Sug.  V.  &  P.  407,  433  ;  Bfi 
Duthy  <fc  Jejtson's  Contrncl,  1898, 
I  Ch.  419;  I  V/ms.  V.  &  P 
47,  680  sq.,  2nd  cd. 
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Possession  of 
deeds  no  safe- 
Kuanl  against 
a  rent-charge; 

nor  against 
the  vendor 
lx)ing  tenant 
for  life  only. 


morlgagod,  is  that,  flio  doods  aro  in  tho  posaoasion  of 
tlu>  vendor.  It  is  true  ihiit  in  tho  counties  of  Middlo- 
sox  and  York,  rpgistriea  have  been  osfahlislicd,  a  search 
in  which  will  load  to  the  detection  of  all  dealings  with 
th(»  property  (t) ;  but  these  registries,  though  existing 
in  Scotland  and  Ireland,  do  not  extend  to  the  remain- 
ing counties  of  England  or  to  Wales.  Generally  speak- 
ing, therefore,  tho  possession  of  the  deeds  is  all  that  a 
purchaser  has  to  depend  on :  in  most  cases,  this  pro- 
tection, coupled  with  an  examination  of  the  title  they 
disclose,  is  found  to  be  sufficient :  but  there  are  certain 
circumstances  in  which  the  possession  of  tho  deeds  can 
afford  no  security.  Thus  the  possession  of  the  deeds 
is  no  safeguard  against  an  annuity  or  rent-charge  pay- 
able out  of  the  lands  ;  for  the  grantee  of  a  rent-c>  -.rgo 
has  no  right  to  the  deeds  (k).  So  the  possession  » ..  the 
deeds,  showing  the  conveyance  to  the  vendor  of  an 
estate  in  fee  simple,  is  no  guarantee  that  the  vendor  is 
not  now  actually  seised  only  of  a  life  estate  ;  for,  sinco 
he  acquired  the  prope.  .y,  ho  may,  very  possibly,  have 
married  ;  and  on  his  marriage  ho  may  have  settled 
the  lands  on  himself  for  his  life,  with  remainder  to 
his  children.  Being  then  tenant  for  hfe,  he  will,  liko 
every  other  tenant  for  life,  be  entitled  to  the  custody  of 
the  deeds  (l) :   and  if  he  should  be  fraudulent  enough 


f 
I 


(t)  See  ante,  pp.  215,  586. 

(k)  The  lato  author  once  met 
with  an  instance  in  which  lands 
were,  from  pure  inadvertence, 
sold  as  free  from  incumbrance, 
when  in  fact  they  were  subject 
to  a  rent-charge,  which  had  been 
granted  by  the  vendor  on  his 
in  '•riage  to  secure  the  payment 
of  ihe  premiums  of  a  policy  of 
insurance  on  his  life.  The  mar- 
riage settlement  was,  as  usual, 
prepared  by  the  solicitor  for  tho 
wife  ;  and  the  venJor'ii  solicitor, 
who  conducted  the  sale,  but  had 
never  seen  thn  settlement,  was 
not  aware  that  any  charge  had 
been  made  on  the  lands.     The 


vendor,  a  person  of  the  highest 
respectability,  was,  as  often  hap- 
pens, ignorant  of  the  legal  effrH 
of  the  settlement  he  had  signeu. 
The  charge  was  fortunately  dis- 
covered by  accident  shortly  be- 
fore tho  completion  of  the  sale. 

(I)  Sug.  Vend.  &  Pur.  445. 
n.  (1);  Leather  v.  Lealhea,  5 
("h.  D.  221.  Even  an  equitable 
tenant  for  life  has  been  declared 
entitled  to  the  custody  of  the 
title-deeds  ;  Be  Bumaby'a  Settled 
Estatei,,  42  Ch.  D.  621  ;  lie 
Wythes,  1893,  2  Ch.  369;  sc(! 
JIp.  Newe.n,  1894.  2  Oh.  297  ;  »- 
Richardson.  1900,  2  Ch.  778  ;  Re 
Money  Kyrle's  Settlement,  ib.  839. 
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10  suppii'ss  Ihv  scltlfiiit'iit,  ho  might  iiuiku  a  mmwy- 
iiaco  from  liimself,  us  fliough  HoiHud  in  foe,  doducing 

11  good  title,  luid  hiiiiding  ovrr  thu  (k'od.s  ;  hut,  tho 
l)uicliiist'r,  liiiving  lictuully  uciiuiivd  hy  his  purchase 
iKithing  moil)  thun  tlio  hfo  intfrt-sl  of  tho  vendor, 
would  he  liuhlo,  on  his  deceaso,  to  he  turned  out  of  pos- 
session hy  his  children ;  for,  us  marriage  is  a  valuahle 
consideration,  a  settlement  then  mado  cannot  and  never 
could  (m)  he  sot  asido  hy  a  suhsequent  salo  made  hy 
t  ho  set  t  lor.  Against  such  a  fraud  as  t  his  tho  regist  rat  ion 
of  deeds  scoms  tho  only  protection.  In  somo  cases, 
alstt,  persons  aro  entitled  to  an  interest,  which  they 
would  like  to  sell,  hut  aro  prevented  from  not  having 
any  deeds  to  hand  o\er.  Thus,  if  lands  he  setth'd  on 
A.  for  his  life,  with  remainder  to  JJ.  in  foe,  A.  during 
his  life  will  ho  entitled  to  tho  deeds  ;  and  13.  will  tind 
great  di<!iculty  in  disposing  of  his  reversion  at  an 
adequate  price ;  hecause,  having  no  deeds  to  givo  up, 
he  has  no  means  of  satisfying  a  purchaser  that  tho 
reversion  has  not  previously  heen  sold  or  mortgaged 
to  some  other  person.  If,  therefore,  B.'s  necessities 
should  oblige  him  to  sell,  ho  will  lind  tho  want  of  a 
registry  for  deeds  the  cause  of  a  consideraldo  deduction 
in  the  price  he  cai.  obtain.  It  may  hero  be  remarked, 
that  as  few  people  would  sell  a  reversion  unless  they 
were  in  ditKculties,  equity,  whenever  a  reversion  was 
sold,  threw  upon  tho  purchaser  the  onus  of  showing 
that  he  gave  the  fair  market  price  for  it  (n).  But  it 
is  now  provided  that  no  purchase,  made  bond  fide,  and 
without  fraud  or  unfair  dealing,  of  any  reversionary 
interest  in  real  or  personal  estate  shall  hereafter  be 
opened  or  set  aside  merely  on  the  ground  of  under- 
value (o). 


Difficulty  ill 
sale  uf  a 
rcviTsioii,  for 
want  of 
evidence  that 
no  previous 
Halo  had  be«n 
made. 


Sale  of 
reversions. 


New  enact- 
ment. 


(m)  See  ante,  pp.  78,  79. 

(w)  Lord  Aldlmrough  v.  Trye,  7 
CI.  &  Fin.  436  ;  Davits  v.  Cooper, 
r>  My.  &  Cr.  270 ;  Siig.  V.  Sr.  P. 
278 ;  Edwards  v.  Burt,  2  De  G. 
M.  &  G.  55. 


(o)  Stat.  31  Vict.  c.  4.  See 
Lord  Aylesford  v.  Morris,  L.  R. 
8  Ch.  484  ;  O'Rorke  v.  Baling- 
briyke,  2  App.  Caa.  SU  ;  Fnj  v. 
Lane,  40  Ch.  D.  312. 
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Miirlgagor 
ruuld  nut  in- 
ti|KCt  dcedii 
in  poHMCwion 
uf  mortgage 
except  by 
runiK'nt. 

Ni'W  vuact- 
lueut. 


'J'itlo-dwda 
relating  to 
uthcr  land. 


Acknowlcdg- 
niont  uf  right 
to  production 
ol'  documents. 


Agaiii,  if  lundd  aro  Hubjoct  to  uny  uiortgagu  iiiude 
before  the  year  1H82,  there  iiiay  bo  a  dithculty  in  deal- 
iug  with  them  on  account  of  the  absence  of  titlo-deedti. 
For  a  mortgagee  under  such  a  mortgage  who  has 
possession  of  the  title-deeds,  cannot  as  a  rule  bo  com- 
pelled to  produce  them  for  inspection,  without  being 
paid  off  (p).  With  regard,  however,  to  mortgages  made 
after  the  year  1881,  it  i?  enacted  by  a  section  of  the 
Conveyancmg  Act,  1881  (g),  which  has  effect  not- 
withstanding any  stipulation  to  the  contrary,  that  a 
mortgagor,  as  long  as  his  right  to  redeem  subsists, 
shall,  by  virtue  of  that  Act,  be  entitled,  at  his  own  cost, 
to  inspect  and  make  copies  or  abstracts  of  or  extracts 
from  the  documents  of  title  relating  to  the  mortgaged 
property  in  the  custody  or  power  of  the  mortgagee. 

Where  the  documents  of  title  relate,  not  only  to  the 
land  sold,  but  also  to  other  property,  which  the  vendor 
retains,  ho  is  entitled  to  retain  the  documents  (r). 
Where  the  title-deeds  caimot  be  delivered  over  to  a 
purchaser,  he  is  entitled  to  require  the  vendor  to  give 
or  procure  him  a  statutory  written  acknowledgment  of 
his  right  to  their  production,  and  to  delivery  of  copies 
thereof  (a).    When  such  an  acknowledgment  is  given 

(r)  Stot.  37  &  38  Vict.  c.  78, 
H.  2  ;  Bee  1  Wms.  V.  &  P.  47. 
"HI,  2nd  ed.  This  nilc  doc«  not 
pply  to  the  case  of  a  mortgage, 
as  to  which  sec  Davidtton,  Prec. 
Conv.  Vol.  II.  Part  II.  238  sq., 
25.1,  4th  ed. 


Attested 
copies. 


(/))  Chichester  v.  Marquis  of 
Doncijall,  L.  B.  B  fh.  497  ;  Sug. 
\.  &  P.  435,  445.  See  1  Wm.M. 
V.  &  P.  125,  2nd  ed.  ;  Davidson, 
Prec.  lk)nv.  Vol.  II.,  Part  II.,  p. 
251,  4th  ed. 

{>/)  (Stat.  44  *  45  Vict.  c.  41, 
s.  1(>. 

{s)  III  Kucli  cases  tlie  purchaser  was  formerly  entitled  to  a  covenant 
for  production  of  the  title-deeds  ;  but  now  any  liability  to  give  such 
IV  covenant  will  be  satisfied  by  the  statutory  acknowledgment.  The 
]>urchas<n'  was  also  entitled  to  require  attested  copies  to  U>  furnished 
to  him,  at  tiic  vendor's  exjKMise,  of  any  documents  of  which  he  was 
entitled  to  a  covenant  for  production,  except  instruments  on  record. 
But,  though  he  is  still  entitled  to  have  such  attested  copies,  the  rule 
now  is  that  he  must  'jear  the  expense  of  them  himself.  The  statutory 
acknowledgment  must  aL,o  be  prepared  at  the  purchaser's  expen.se, 
but  the  vendor  niu-^t  l>ear  (he  expense  of  the  perusal  and  execution 
thereof  on  beiialf  of  am'  b/  himself  and  all  necessary  parties  other 
than  the  purchaser.  A  .rchaser  is  entitled  to  the  statutory  acknow- 
ledgment in  respect  of  all  such  documents,  not  deUTered  to  him,  a^ 
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by  u  pur.s<j]i,  who  rctuins  puHm<flHiun  uf  docuiiioiiti^,  it 
has  tho  effect  provided  in  Hio  yth  section  of  th(«  Con- 
veyancing Act,  1h81  (t) ;   wiiich  in,  nhortly,  to  inijwse 
on  every  possessor  of  the  (hK-iinients,  during  such  time 
only  ua  tliey       uain  in  his  jxtssession  or  control,  an 
oldigation  to  product)  tlieni  whenever  reaHonahly  re- 
(juired   for   provuig  or   Kiipporthig   the   title  of   any 
person  entitled  to  the  benetit  of  the  acknowledgment, 
and  to  deliver  to  him  true  copies  of  or  extracts  from 
them.     This  obligation  will  be  enforceable  by,  but  at 
the  expense  of,  the  person  to  whom  the  acknowledge 
ment  is  given,  or  any  person,  not  being  a  lessee  at  a 
rent,  having  or  claiming  any  estate,  interest,  or  right 
through  or  under  him,  or  «itherwise  becoming  through 
ot  under  him  interested  in  or  affected  by  the  terms  of 
any  of  tho  documents.     The  statutory  acknowledg- 
ment does  not  confer  any  light  to  damages  for  loss  or 
destruction  of,  or  injury  to  the  documents  to  which  it 
r»!lates(H).     But,  umb-r  the  same  Uth  section  of  the  Lndertokinj,' 
Conveyancing  Act,  iHHl,  if  a  perstm  retaining  posses-  ^"J^^^  ^^f 
sion  of  documents  gives  to  another  a  written  under- documentg. 
taking  for  safe  custody  thentof,  that  will  impose  on 
every  possessor  of  tho  doeunu>nts,  so  long  as  he  has 
possession  or  control  of  them,  an  obUgation  to  keep 
them  safe,  whole,  uncancelled,  and  undefaced,  unless 
prevented  from  doing  so  by  lire  or  other  inevitable 
accident  (x).     A  purchaser  entitled  to  nuiuire  a  statu- 
tory acknowledgment    for    production   of   documents 

are  netcssiiry  to  make  u  good  litle  atroi-diiig  to  tlie  coiitract ;  except 
documoiits  ill  jmblU;  or  ufiiciul  tiistmly  and  other  ducumciitij  (not 
being  in  the  vendor's  iHwsension  or  power),  of  whieh  tho  puri'haiwr 
ean  obtain  good  evidence  hiniNclf,  as  deeds  of  liargain  and  sale  enrolled 
or  copiea  of  court  roll.  See  6'oo;)f  r  v.  Jimerif,  1  Mi.  ;W8  ;  Sug.  V.  &  1'. 
'.U,  44G— 450.  453  ;  stnta.  37  &  38  Vict.  c.  78,  s.  2  ;  44  &  45  Vict.  c.  41, 
»».  3  (sub-s.  (5),  y  (subs.  8) ;   1  \Vin.s.  V.  &  P.  47,  48,  084  sq.,  2nd  ed. 


(t)  Stat.  44  &  45  Vict.  c.  41. 
A  statutory  acknowledgment,* 
iiulcss  given  by  deed,  appear.?  to 
require  tite  same  stamp  as  an 
aga-cuient ;     see    ante,    p.    1S)1, 


n.  (c). 

(it)  Stat.  44  &  45  Vict.  c.  41,  ♦  SUnip  on 
b.  i),  oub-.-.  0.  aekiiowiodg- 

{X)  Stat.  44  &  45  Vict.  c.  41,  ment. 
s.  9,  sub-s.  0. 
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Mould  apiM-ar  lo  Iw  ulno  oiititlfd,  uh  u  rule,  to  riH]uiro 
un  umlwrtiikiiij?  for  thi'ir  mifo  cunUMly  (t/).  Ho  that 
a  vfinlor,  who  (IfniroH  (o  Uiiiit  hiH  hubiUly  to  thut 
iiiipost'd  by  th«  statutory  aeknowlcdgiiuuit.  should  bo 
cart'ful  to  Htipulato  t-xpreHHly  that  he  will  giv(»  no 
undortakuiR  for  the  safe  custody  of  any  d(K!Uui<iitrt 
rt-tainod.  Sut-h  u  stipulation  is  usually  made  on  sales 
by  tru«t»M'H.  An  acknowledgment  of  right  to  produc- 
tion of  title-deeds,  to  take  effect  under  tho  statute, 
luust  bo  given  by  tho  person  who  retains  iwssession  of 
tho  deeds  ;  anil  this  will  not  necessarily  bo  the  vendor. 
Thus  if  part  of  an  estate  in  mortgage  be  s(dd  by  tho 
mortgagor  with  tho  concurrence  of  the  mortgagj-e, 
tho  lotter  will  bo  tho  person  who  retains  poss»'f,8ion  of 
tho  title-deeds  (i).  In  this  case  therefore  the  vend(»r, 
to  satisfy  his  liability  to  the  purchaser  (a),  must,  if  he 
can,  procure  tho  statutory  acknowledgment  to  bo  given 
by  the  mortgagee  (6).  But  it  will  bo  no  objection  to 
the  title,  that  the  vendor  is  unable  to  procure  for  tho 
purchaser  a  statutory  acknow lodgment  from  the  j  r  <  n 
in  possession  of  tho  title-deeds,  if  the  purchaser  will 
have  an  equitable  right  to  their  production  indepen- 
dently of  any  acknowledgment  (c).  It  appears  that, 
when  part  of  an  estate  is  sold  and  the  vendor  retains 
tho  title-deeds,  the  purchaser  will  have  an  equitable 
right  to  their  production  in  proof  of  his  title,  without 
any  express  agreement  therefor  (d). 


(y)  The  common  form  of  the 
covenant  for  pnxluction  of  title- 
deeds  in  use  before  1882  (ante,  p. 
014,  n.  (»)),  included  a  covenant 
for  safe  custody.  And  the  statu- 
tory undertaking  will  now  satisfy 
any  liability  to  give  a  covenant 
for  safe  custody  of  documents. 
See  1  Davidson,' Prec.  Conv.  222, 
4th  ed. ;  Stat.  44  &  45  Vict.  c.  41, 
8.  9,  »ub-H.  11  ;  1  Wms.  V.  &P. 
089—693,  2nd  cd. 

(z)  !Scc  antr.  p.  Oil. 

(o)  Ante,  p.  (514. 

(6)  See  1  Wms.  V'.  &  P.  080— 
092,  2nd  ed.     Under  the  practice 


before  1882,  a  covenant  for  pm- 
duction  of  the  title-deeds  should 
have  been  entered  into  by  the 
person  entitled  to  their  possession 
m  respect  of  the  legal  estate  in 
tho  land  ;  see  Sug.  V.  &  P.  4.5,1 
and  n.  (1) ;  1  Dart.  V.  &  P.  HM, 
556,  5th  ed.  ;  1  Davidson,  Prec. 
Conv.  590,  591,  4th  ed. 

(c)  Stat.  37  &  38  Vict.  c.  78, 
s.  2. 

(rf)  Fain  v.  Atjers,  2  S.  &  S. 
.^33.  .5-35:  Su2.  V.  &  P.  445. 
n.  (l).453,n.  (l);l\Vms.  V.&l'. 
688,  089,  2nd  cd. 
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\Vli(<ii  tlio  lands  soltl  or  to  bo  tiiort(<u({ftl  un*  Hilualod 
ill  uitlipr  of  flu*  foimfM>s  of  Miildh'SfX  <»i'  York,  soarch 
Ik  made  in  tin*  if^'ixtrics  ehtaldisiiod  for  (lioxit  counticH, 
to  discovir  if  flific  ho  any  n-gistcri'd  aHHtiranro  atToct- 
in;{  tlin  lands,  \\lii(*i  ban  nob  been  disclosed  by  tbo 
abstract  (r)  ;  and  a  meiiiorial  of  tbo  convcyanco  iH  uf 
foiiiso  duly  rt'j;istt'rcd  m  soon  an  possiblo  after  ilx 
cxocution.  Ah  to  lands  in  uU  otbcr  countios  also,  tbcro 
aro  certain  inatlcrM  afTectin^  tbo  title,  of  wbicb  oviiry 
purcbaser  can  readily  obtain  information.  Thus,  if 
any  estate  tail  lias  oxisted  in  the  lands,  tbu  pnrcbascr 
can  always  learn  wbethor  or  not  it  has  been  barre<l  ; 
for  tbo  records  of  all  fines  and  recoveries,  by  wbicb 
tlie  bar  was  formerly  effected  (/),  aro  preserved  in  tbe 
I'ubUc  Kecord  Ullico  (y) ;  and  tbo  deeds,  wbicb  bave 
been  substituted  for  those  assurances,  wero  lequirod 
to  be  enrolled,  formerly  in  tbo  Court  of  Cbuncery  (/(), 
anil  since  the  year  1879  in  the  Central  Otbco  of  the 
Supreme  Court  (j).  Convt'yances  executed  by  married 
women  under  tbe  provisions  of  the  Fines  and  lle- 
coveries  Act  before  tbo  year  1HH8  can  also  be  discovered 
by  a  search  in  tbe  index  of  tbo  certificates  of  the 
acknowledgment  of  such  deeds  (k),  which  is  now  kept 
at  the  same  Central  Office  (i).  Ho  -we  have  seen  that 
search  is  always  made  in  the  register  of  writs  and 
orders  affecting  land,  in  order  to  diaco-T  if  tbe  land 


Hi'itn'h  ill 
MiiiillpM'X 
imkI  Yorkvliirt) 

D'Kinlrii'H' 


Si'itrch  for 
liiiot.  nxo- 
v<>ricH,  ami 
(liwn  toiling 
il«f«l». 


l)<'e<ln 

ackiKiwleUeetl 
by  marriru 
wuincn  bcforo 
the  year  ISKJ. 


Soamh  for 
writH  anil 
orders  affect- 
ing land,  and 
liK  pindttiJi. 


(f)  Ante,  pp.  212,  586.  By 
Stat.  47  &  48  Vict.  o.  64.  wi. 
20 — 2.3,  31,  provision  in  made  for 
official  Hearcn  *  in  the  YorkHhire 
rcgiHtcrs,  and  the  ittsue  of  a 
certificate  of  the  result  of  such 
a  search.  Like  provision  as  to 
**iddlc8cx  is  made  by  the  Kules 
'1  .der  the  Land  Registry  (Middle- 
-  X  Deeds)  Act,  1801  ;  W.  N. 
13th  Feb.  1892,  and  22nd  March, 
1913. 

(/)  Ante,  pp.  !)-— 101. 

(9)  Estabhshecl  i<y  stot.  1  &  2 
Vict.  c.  94. 

(h)  Ante,  pp.  99,  100.     As  to 


fines  and  recoveries  in  Waliis  and 
Cheshire,  see  stat.  5  &  6  Vict, 
c.  32. 

(»)  Stat.  42  *  43  Vict.  c.  78, 
H.  6;   R.  8.  C.  1883,  Ord.  LXI. 
r.  9.     An  official sean'h 'for such  *  Official 
deeds  may  now  be  directed  to  Ix?  searches, 
made,  and  a  certificate  of  the 
result  obtaine<l ;  Onl.  LXI.  r.  23. 

{k)  See  nntc,  p.  310  and  n.  (e). 

(I)  "  \n  >i"cial  wiarch  for  such 
convi^  'cs  .nay  be  directed  to 
!«  n\a  ir  .  a  certificate  of  the 
result  (■  Ukined  ;  see  stat.  45  Sc 
4«  Vict.  c.  39.  s«.  2,  7  ;  R  S.  C. 
1883,  Ord.  LXL  r.  23. 
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>Searcli  for 
land  charges. 


Search  in 
Court  Rolls. 


Search  for 
registration 
of  title. 
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has  been  taken  in  execution  (m) ;  also  for  registered 
pending  actions,  by  which  the  p<...ih;k-.er  or  mortgagee 
would  be  bound  (n).  It  is  also  usiu't  ic  earch  the 
register  of  hfe  annuities  gr  .u-d  (utliprA  >e  than  by 
marriage  settlement  or  will)  viS'i  tlio  2ljih  of  April, 
1856  (o).  But  we  have  seen  (p)  that  smce  the  com- 
mencement of  the  Land  Charges  Act,  1900,  it  is  no 
longer  necessary  to  search  for  judgments.  Crown  debts, 
or  Crown  process  of  execution.  On  a  sale  or  mortgage 
of  agricultural  land,  it  is  desirable  to  search  for  land 
charges  affecting  the  same  and  registered  under  the 
Land  Charges  Act  of  1888  (5) ;  and  also  for  land  im- 
provement charges  not  so  registered  (r).  On  the  sale 
or  mortgage  of  copyholds,  the  Court  Kolls  are  always 
searched  (s).  By  inspection  of  the  Index  Map  at 
the  office  of  Land  Registry  it  may  be  ascertained 
whether  the  title  to  any  particular  piece  of  land  has 
been  registered  under  the  Land  Transfer  Acts,  1875 
and  1897  (<) ;  and  this  seaich,  together  with  a  search 
in  the  hst  of  pendmg  applications,  should  certainly  bo 
made  on  the  salt;  or  mortgage  of  any  land  asserted 
not  to  ha\a  been  registered  but  situate  in  a  district 
where    registration    is    compulsory  (w).    Lastly,    the 


! 


(m)  Ante,  pp.  277,  299. 

(n)  Ante,  p.  298. 

(o)  Ante,p.4'31.  Life  annuities, 
which  may  have  been  chargotl 
on  the  land  for  money  or  money's 
worth  prior  to  the  10th  of  August, 
1854,  may  generally  be  discoverecl 
by  a  search  amongst  the  memo- 
rials of  such  annuities  ;  see  ante. 
p.  437,  n.  (h).  Tne  lands  diargeil. 
however,  are  not  necessarily 
mentioned  in  the  memorial. 
This  search  must  now  be  made 
in  the  Central  Office  ;  but  at  the 
present  time  it  can  rarely  be 
necessary. 

(p)  Ante,  p.  299. 

((/)  See  ante,  p.  438. 

(r)  Ante,  p.  I2ti ;  as  to  these 
Kc;ir<-h''«,  w'p  Elphinston )  and 
Clark  on  Searches,   109  *}. ;    1 


Wms.  V.  &  P.  177,  521—523, 
588—593,  2nd  ed.  By  stat. 
55  &  50  Vict.  c.  57,  s.  13, 
premises  within  an  urban  sani- 
tary district  may  be  charged 
with  private  street  improvement 
expenses,  and  the  urban  authority 
is  to  keep  a  register  of  such 
charges.  And  these  provisions 
may  apply  to  a  rural  district,  if 
so  directed  by  the  Local  (Joveni- 
luent  Hoard.  As  to  such  charges, 
sec  tilock  v.  Meakin,  1900,  1  Cli. 
083. 

(«)  Sug.  V.  &  P.  410;  1  Dart, 
V.  A  P.  454,  497,  5th  ed. 

(«)  Stats.  38  &  39  Vict.  c.  87  ; 
00  &  01  Vict.  e.  05  ;  Land  Tmns- 
fer  Rules,  1903,  Nos.  12,  14. 

{«)  Ante,  pp.  211,  215. 
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bankruptcy  of  any  vendor  or  mortgagor  (x)  may  be  .Search  for 

discovered  by  a  search  in  the  records  of  tho  Bank-  '^»"'"'"Pt*'y  5 

ruptcy  Courts  ;    it  is  tho  duty  of  tho  purchaser's  or 

mortgagee's  soHcitor  to  make  such  search,  if  he  has 

any  reason  to  believe  that  the  vendor  or  mortgagor  is 

or  lias  been  in  embarrassed  circumstances  {y)  ;   and  it  and  for  deeds 

is  advisable  to  make  this  search  on  every  purchase  or  "„e"7*"^"* 

mortgage.     Similarly,    search    should    also    be    made 

for  any  deed  of  arrangement,  which  may  affect  the 

land  (z).     Searches  are  usually  confined  to  tho  period  Practice  as 

which  has  ?lapsod  from  the  last  purchase  deed,— the  ^"  '^^•*^*'^'-'^- 

search  presumed  to  have  been  made  on   behalf  of 

tho  former  purchaser  beuig  generally  relied  on  as  a 

sutiicient  guarantee  against  latent  incumbrances  prior 

to  that  time  (o). 


The  bulk  of  the  purchase  money  is  never  paid, 
on  a  sale  of  land  {h),  nor  is  mortgage  money  usually 
advanced,  until  the  title  has  been  investigated  in  the 
manner  described  (c),  and  the  necessary  searches  made. 
But  if  all  these  enquiries  have  been  satisfactorily 
prosecuted,  the  transaction  is  then  completed  by  con- 
vej'ance  of  the  land  on  the  one  hand,  and  payment  of 
the  consideration  money  on  the  other  (d).  As  a  rule, 
a  person  bound  to  pay  money  to  another  will  v'  be 
discharged  from  his  liability  by  payment  to  thi    i    er's 


Payment  of 
purchase  or 
mortgage 
money  on 
conveyance. 


(r)  Anfr,  pp.  282,  283. 

(y)  Cooper  v.  Stephfiison,  10 
.Tur.  424,  21  L.  J.  Q.  li.  2!I2. 

(z)  Ante,  p.  283  ;  we  1  W'nis. 
V.  &  P.  594— r><JH,  2n(l  o<l. 

(«)  Williams  on  U-eal  Proix-rtv, 
r,:i-,  1st  ed.  ;  4<i.''.,  J3tli  ed".  ; 
Kljihinstone  tuid  Clark  on 
iSi-ai-chos,  5(1,  148,  14!> ;  we  1 
Wins.  V.  &  P.  (JOl ,  2nil  ed.  ♦  As 
we  have  seen  {aiUe,  p.  209,  n.  (u)), 
in  the  case  of  matters,  whei-cof 
entries  are  required  or  allowe<l 
by  statute  to  be  made  in  the 
Central  Office,  or  which  may  be 
entered  in  tho  registers  estab- 
lished by  the  Land  Charges  Act 
of  1888,  official  searches  may  be 


made,  and  a  certificatt^  of  the 
result  obtained.  And  it  is 
enacted  that  such  a  eertificat<! 
shall  1)0  conclusive  in  favour  of 
a  j)nrchaser.  See  1  Wms.  V.  & 
P.  (i<14  -007,  2nd  cd. 

(b)  On  all  sales  by  auction  and 
many  private  sales,  a  demsit  of 
a  certain  jXTcentas^e  of  the  pur- 
chase money  is  made,  on  entering 
into  the  contract,  as  a  guarantee 
for  its  due  performance ;  sec 
Howe  V.  Smith,  27  Ch.  1).  8t» ; 
1  Wms.  y.  &  P.  2(i,  57,  87,  2nd 
ed. 

(f)  Ante,  p.  005. 

(rf)  Sec  1  Wms.  '.'  i  P.  574  i(f, 
73(5  aq.,  2nd  ed. 


Payment  to 
vendor's  or 
mortgagor'!! 
solicitor. 


♦  Official 
searches. 


620 


OF   TlTIiK. 


Paj-mcnt  to 
trustees. 


Trustee'i* 
receipt  for 
7notny,  securi 
tics  and  other 


solicitor,  uulttis  tlio  solicitor  1)0  oxprcs«ly  uuthorisod  to 
receive  the  inonny  {e).  But  by  the  Conveyuncing  Act, 
1881  (/),  where  a  solicitor  produces  a  deed  havujg 
in  the  body  thereof  or  indorsed  thereon  a  reci'ipt  for 
consideration  money  or  other  consideration,  the  deed 
being  executed  or  the  indorsed  receipt  being  signed 
by  the  person  entitled  to  give  a  receipt  for  that  con- 
sideration, the  deed  shall  be  sufficient  authority  to  the 
person  liable  to  pay  or  give  the  same  for  his  paying  or 
giving  the  same  to  the  solicitor,  without  the  soUcitor 
producing  any  other  authority  in  that  behalf.  Formerly 
it  was  a  rule  of  equity,  that  any  person  paying  money 
or  assigning  other  personal  estate  to  a  trustee  thereof 
was  bound  to  see  that  the  same  was  duly  applied  pur- 
suant to  the  trust,  unless  exempted  from  that  obligation 
by  the  intention  of  the  author  of  the  trusts ;  which 
intention  might  be  either  expressly  declared  or  im- 
plied from  the  nature  of  the  trusts  (</).  But  it  is  now 
enacted  {h)  that  the  receipt  in  writing  of  any  trustee 


(«)  Sec  Wilkinson  v.  CamUish, 
C  Ex.  91  ;  Viwti  V.  Ckiplin, 
2  De  G.  &  J.  468,  477,  481; 
Bourdillon  v.  Roche,  27  L.  J.  N.  S. 
C!h.  681 ;  WUhington  v.  Tate, 
L.  R.  4  Ch.  288  ;  Ex  parte  Swin- 
banks,  11  Ch.  D.  525. 

(/)  Stat.  44  &  45  Vict.  c.  41, 
B.  56  ;  see  King  v.  Smith,  1!)00, 
2  Ch.  425.  Stat.  56  &  57  Vict, 
c.  53,  s.  17,  replacing  51  &  52 
Vict.  c.  69,  s.  2  (which  altered 
the  law  as  laid  down  in  Re 
Bellamy  and  Metropolitan  Board 
of  Works,  24  Ch.  D.  387),  now 
enables  trustees  so  to  authorise 
their  solicitor  to  receive  money 
due  to  them  ;  see  Re  Hetling  arid 
Merlon's  contract,  1893, 3  Ch.  269. 

ig)  See  Sug.  V.  &  P.  657  sq.  ; 
Lewin  on  Trusts,  394  sq.,  6th  ed. ; 
636  sq.,  12th  ed.  It  was  conse- 
quently the  practice  to  insert  in 
all  instruments  creating  a  trust 
a  clause,  called  the  receipt  clause, 
declaring  that  the  receipt  of  the 
trustees  should  discharge  any  ptr- 
son  paying  money  to  them  from 


the  obligation  so  imposed.  This 
practice  was  discontinued  aft<'r 
the  passing  of  Lord  Cranworth's 
Act ;  see  next  note  ;  Davidson, 
Free.  Conv.  Vol.  III.  Pt.  I.  p.  220, 
Pt.  II.  p.  719,  n.,3rded. 

(A)  Stat.  66  &  57  Vict.  c.  r,A, 
a.  20,  replacing  44  &  46  Vict, 
c.  41,  8.  36,  and  applying  to 
trusts  created  either  Wore  or 
after  the  commencement  of  the 
Act.  Also  by  stat.  22  &  23  Vict. 
c.  36,  8.  23,  the  receipt  of  » 
trustee  lor  any  purchase  or 
mortgage  money  payable  to  him 
is  a  good  discharge,  unless  a 
contrary  intention  be  expressly 
declared  by  the  instrument 
creating  the  trusts.  Lord  Cran- 
worth's  Act,  Stat.  23  &  24  Vict. 
c.  145,  8.  29,  provided  that 
trustees'  receipts  should  be  good 
discharges  for  any  money  pay- 
able to  them  :  but  this  provision 
applied  only  in  the  case  of  instru- 
ments executed  after  the  Act, 
and  was  repealed  by  stat.  44  & 
45  Vict.  c.  41,  8.  71. 
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for  any  nionov,  socnrilios  or  othor  prrsonftl  nioportv  T"^'""'"'/"'"- 
or  effects  puyalde,  (raiisfeniMc)  or  deliveranle  to  Imii  j,„(iil  <lis- 
nnder  any  trust  or  power  sliall  he  a  sutlicient  diseliarso  '  '""«i'- 
for  the  name,  and  shall  effectually  exonerate  the  person 
paying,  t  ran&i'erring  or  delivenng  the  same  from  seeing 
to  the  application  or  being  answerable  for  any  loss  or 
misapplication  thereof. 


Not  only  is  proof  of  title  required  in  modern  dealings 
with  land  (i),  but  a  guarantee  of  indenuiity,  in  case  the 
title  should  afterwards  prove  defective,  is  also  taken. 
This  guarantee,  however,  does  not  follow  the  form  of 
the  old  warranty,  which  bound  the  warrantor  to  give 
lands  of  equal  value  in  default  of  maintaining  his 
title  (A;)  ;  but  it  is  contained  in  certain  covenants  for  f 'ovennnts 
title,  as  they  are  termed,  given  by  the  party  conveying  '" 

1  land ;  for  breach  of  which  covenants  the  remedy 
)s  an  action  for  damages  (i).  Unlike  the  simple  clause 
of  warranty  in  ancient  days,  niodern  covenants  for 
title  were  five  and  are  now  four  in  number.  The  first 
covenant  was,  that  the  vendor  is  seised  in  fee  simple  ; 
the  next,  that  he  has  good  right  to  ^onvey  the  lands  ; 
the  third,  that  they  shall  be  quietly  enjoyed  ;  the 
fourth,  that  they  are  free  from  incumbrances ;  and 
the  last,  that  the  vendor  and  his  heirs  will  make  any 
further  assurance  for  the  conveyance  of  the  premises 
which  may  reasonably  be  required.  But  during  the 
second  quarter  of  the  last  century,  the  first  covenant 
went  out  of  use,  the  second  being  evidently  quite 
sufficient  without  it.  Covenants  for  title  vary  in  com- 
prehensiveness, according  to  the  circumstances  of  the 
case.  A  vendor  is  not  bound  to  g  e  absolute  covenants  Covenants 
for  the  title  to  the  lands  he  sells  (m),  but  is  entitled  to  J'/^gJ^  **>'  * 


(i)  Ante,  n.  tj04. 

(fc)  Ante,  p.  602. 

(i)  Sug.  V.  &  P.  010  sq.  ; 
Jenkins  v.  Jones,  9  Q.  B.  D.  128  ; 
David  V.  ^abin,  1803,  I  Cli.  523  : 


P>iife  V.  Midland  By.  Co.,  1894,  1 
Oh.  11.  See  Wms.  V.  &  P.  i. 
«52«9.,  ii.  1132  «j.,  2nd  ed. 

(/h)  Church  v.  Brown,  15  Ves. 
263,  10  R.  R.  74. 
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trustees. 


limit  Ills  losponsibility  to  the  acts  of  thoso  wlio  havo 
boon  in  possession  sinco  tho  last  salo  of  tho  ostato ; 
so  that,  if  the  land  should  have  boon  purchased  by  his 
father,  and  so  have  descended  to  the  vendor,  or  have 
been  U^ft  to  him  by  his  father's  will,  the  covenants  will 
extend  only  to  the  acts  of  his  father  and  himself  (n)  : 
l)ut  if  the  vendor  should  himself  have  purchased  the 
lands,  he  will  covenant  only  as  to  his  own  acts  (o),  and 
the  purchaser  must  ascertain  by  an  examination  of  the 
previous  title,  that  the  vendor  purchased  what  he  might 
J!"^"?'*"**  ^'*'' properly  re-sell.  A  mortgagor,  on  the  other  hand, 
mortgagor,  always  gives  ab.solute  covenants  for  title ;  for  those 
who  lend  money  are  accustomed  to  require  every 
f'ovenants  by  possible  Security  for  its  repayment.  When  a  sale  is 
made  by  trustees,  who  have  no  beneficial  interest  in 
the  property  themselves,  they  merely  covenant  that 
they  have  respectively  done  no  act  to  encumber  tho 
premisps.  If  tho  money  is  to  be  paid  over  to  A.  or  1>. 
or  any  persons  in  fixed  amounts,  the  persons  who 
take  the  money  are  expected,  in  the  absence  of  stipula- 
tion to  the  contrary,  to  covenant  for  the  title  ( j)) ; 
though  they  are  not  strictly  bound  to  do  so.  But  if 
tho  money  belongs  to  infants  or  other  persona  who 
cannot  covenant,  or  is  to  be  applied  in  payment  of 
debts  or  for  any  similar  purpose,  the  purchaser  iimst 
rely  for  the  security  of  tho  title -solely  on  the  accuracy 
of  his  own  investigation  (5). 


Covenants  as  On  a  Conveyance  of  freeholds,  the  covenants  for 
to freehoMs— j^jj.jg  j^j.^^  always  included  in  the  deed  of  conveyance: 

but  on  the  sale  or  mortgage  of  copyhold  lands  these 
f'opybolds.     covenants  are  usually  contained  iii  a  deed  of  covi'- 

nant  to  surrender,  by  which   the   surrender  itself  is 

(H.)  Sug.  V.  &  p.  5-4  ;   1  Wnis.  (/>)  Sug.  V.  &  P.  .574.     S.'.-  1 

V.  &  P.  <W2,  C62,  2nd  ed.  Wnis.  V.  &  V.  tiM— (WT,  2ii.l  r.l. 

(o)  Occ  next  chapter  an(i  Ap-  {•])  Ibiii. 
I^Mulix  (A). 
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ininiodiaft'ly piooo(lo(l(r),  Otfi whole Ijcing  ipgnrdod  as ono 
i  ransacl ion  (.s).  It  is  no  longer  nsnal,  howovf  r,  i o  insert 
in  Huch  (loods  express  covenants  for  titl(>  at  lengtli ;  the 
present,  practice  is  by  the  use  of  the  proper  statutory  statut^jry 
expressions  to  incorporate  in  deeds  of  conveyance  the  foMm".*" 
covenants  for  title  contained  in  the  Conveyancing  Act, 
1H81  (<).  By  virtue  of  this  Act  the  following  cove- 
nants are  implied,  upon  conveyances  made  by  deed  (m) 
after  the  year  1881,  with  the  person  or  persons  to 
whom  the  conveyance  is  made  (x)  in  the  following 
(amongst  other  (y))  cases  : — 

(I)  In   a   conveyance,  for   valmibk    consiihralion,    other   thnn   a  f'onvevanoo 
mortgage,  the  four   usual    covenants  for  title  (z)  by  a  j^rson  who  for  value. 
conveys  and  is  expressed  to  convey  as  beneficial  owner,  limited  to  the  other  than 
aits  of  the  prson  who  so  conveys,  antl  of  any  one  through  whom  mortgafje. 
he  derives  title  otherwise  than  by  purchase  for  value,  not  including 
a  conveyance  in  consideration  of  marriage  (a) : 


Svr    I 


(r)  Ante,  pp.  578,  570.  By 
the  SUmp  Act,*  1891,  stat.  54  & 
rtH  Vict.  c.  39, 88.  61,  65,  replacing 
.'13  &  34  Vict.  c.  97,  such  a  deed 
of  covenant  is  now  charged 
with  a  duty  of  lOs.  ;  and  if  the 
Oil  valorem  duty  on  the  sale  or 
mortgage  is  less  than  that  sum, 
then  a  duty  of  equal  amount 
onlv  is  payable. 

(«)  Jiiddtll  V.  Eiddell,  7  Sim. 

(0  Stat.  44  &  45  Vict.  c.  41, 
s.  7  ;  nee  al.so  sects.  59  (sub-s.  2), 
M  (sub-8.  2),  64  ;  1  Wms.  V.  &  P. 
657  sq.,  2n(l  ed. 

(II)  See  sect  2  (v.).  Hy  sect.  7, 
sub-s.  5,  conveyanoe  in  this 
section  includes  a  deed  con- 
ferring the  right  to  admittance 
to  copyhold  or  customary  land 
(such  as  a  covenant  to  surrendel 
the  same ;  ante,  n.  (r)),  but 
does  not  include  any  other 
customary  assurance,  or  a  de- 
mise by  way  of  lease  at  a  rent. 

(j')  The  Act  annexes  the  bene- 
fit of  the  covenants  so  implied  to 
the  estate  of  the  implied  cove- 
nantee, and  makes  them  enforce- 
able by  every  person,  in  whom 
the  whole  or  jwrt  of  that  estate 
may  lx>  vested  ;  sect.  7,  sub-s.  •>. 


The  covenants  so  implied  may  bo 

varied   or  ext*nde<l    by   deed ;   ♦  Stamp  on 

sect.  7,  sub-s.  7.  covenant  to 

(y)  The  other  cases  are  these —  surn-ndep 

(I)  Where  in  a  conveyance  it  copvholds. 
is  expressed  that  by  direction  of  n 
person  expressed  to  direct  as  bene- 
ficial owner  another  person  con- 
veys, the  same  covenants  are 
implied  on  the  part  of  the  persifU 
giving  the  direction  as  if  ho 
conveyed  and  were  expressed  to 
convey  as  bencHcial  owner ; 
.xpct.  7,  sub-s.  2.  (2)  Where  a 
wife  conveys  r.ui  is  expressed  to 
convey  as  beneficial  owner  and 
the  husband  also  conveys  and  is 
expressed  to  convey  as  beneficial 
owner,  besides  the  covenants 
implied  by  the  use  of  these 
expressions  as  above,  there  are 
implied  the  same  covenants  as 
if  the  wife  conveyed  and  were 
expressed  to  convey  by  direction 
of  the  husbbnd  as  beneficial 
owner  and  also  covenants  by  the 
husband  in  the  same  terms  ai 
the  covenants  implied  on  the 
part  of  the  wife  ;  sect.  7,  sub-s.  3. 
See  Wms.  Conv.  Stat.  87 — 91. 

(s)  Ante,  p.  621. 

\!i)  Sect.  7,  subs.  1  (A). 
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Cimvoyftiipo 
of  lt>aK)-h(iltls 
fur  valiii', 
(itlit'r  thmi 
iimrtgaj^o. 

Miirtgage. 


Mortgage  of 
leasfnuMx. 


Settlement. 


Covenant 
against  in- 
(ii;iil>raneea 


Words 
formerly 
implying  a 
guarant4ic  of 
good  title. 

Give. 

Grant. 

Exchangi: 

I'artitioH. 


(i)  In  a  roiivryance  of  Imitehold  proprrlif  for  valuable  coiwidtra- 
lion,  other  Ihiin  a  iiutrlijiujr.  l\w  sjime  CdVenantM  by  «  pertion  -u'ho 
runveijs  ami  is  (xprensni  lo  euiivtij  tu  brnejir.iiil  owner  as  are  implied 
in  eaw!  (!)(/');  *'id  »  further  eovenant  (similarly  limit^-d)  that  the 
lease  is  valid,  that  the  rent  hiw  been  paiil,  and  that  the  rovenantj* 
have  been  performed  (c). 

(3)  In  a  convtijance  hii  way  of  mortgage,  abnolute  covenants  for 
title  by  a  person  who  eonitys  and  w  expressed  to  convey  as  benejieial 
omier  (d). 

(4)  In  a  conveyance  by  way  of  mortgage  of  leauhold  property,  tlu; 
same  covenants  by  a  person  who  conveys  ami  is  expressed  to  convey 
as  beneficial  owner  as  are  impUed  in  case  (3)  (e),  and,  in  addition,  an 
absolute  covenant  for  validity  of  the  lease  creating  the  t«rm  fi>r 
which  the  land  is  held,  and  for  indemnity  against  the  rent  and 
covenants  of  the  lease,  so  long  as  any  money  remains  on  the  security 
of  the  conveyance  ( / ) : 

(5)  In  a  comi  yance  by  way  of  settlement,  a  covenant  for  further 
assurance  by  a  jierson  who  conveys  and  is  expressed  to  convey  a.t 
settlor  limited  to  himself,  and  every  person  deriving  title  under  him. 
subsequently  to  that  conveyan«;e  (g) : 

(ti)  In  any  conveyance,  a  covenant  against  incumbrances  by  every 
})frson  who  conveys  and  is  expressed  to  convey  as  trustee  or  mortgagee, 
or  as  personal  representative  of  a  deceased  person,  or  as  committee  of 
a  lunatic  so  found  by  inquisition,  or  under  an  order  of  the  Court, 
which  covenant  is  to  bo  deemed  to  extend  to  every  such  person's 
own  acts  only  (A). 

By  these  means  suitable  covenants  for  title  nuiy 
be  incorporated  in  u  deed  of  conveyance  of  freeliolds 
or  leaseiiolds  upon  a  sale,  mortgage  or  settlement,  or 
in  a  deed  of  covenant  to  surrender  copyholds.  But 
to  accomplish  this  the  exact  expressions  employed  in 
the  Act  must  he  used  ;  otherwise  no  covenant  will  be 
implied  (i).  The  use  of  statutory  covenant^  ior  til  If 
will  be  illustrated  in  the  next  chapter. 

Formerly  some  words  used  in  conveyancing  in  them- 
selves implied  a  guarantee  of  good  title.  Thus  we  have 
seen  {k)  tliat  the  word  give  uuplied  a  personal  warranty  ; 
and  the  word  grant  was  supposed  by  some  to  imply  a 
warranty,  unless  followed  by  an  express  covenant, 
imposing  on  the  grantor  a  less  liabihty  (i).  At  com- 
mon law  too,  an  exchange  and  a  partition  between 


(b)  All  assignment  of  lease- 
holds is  includod  in  case  ( I ) ;  sec 
sect.  2. 

(c)  Sect.  7,  sr.b-8.  1  (B). 

(d)  Sect,  7,  sub-».  1  ((!). 

(e)  A  mortgage  of  leaseholds  is 
included  in  case  (3) ;  see  sect.  2. 


(/)  Sect.  7,  8UD-8.  1  (D). 

(g)  Sect.  7,  sub-s.  1  (E). 

(A)  Sect.  7,  8ub-8.  1  (F). 

(»■)  Sect.  7,  sub-B.  4. 

(Jb)  Anie.  p.  602. 

(0  See  Co.  Litt.  384  a,  n.  (I). 
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coparet'iim  implied  ti  mutual  rigiit  of  it)-entr>,  on  tho 

eviction  of  oithor  of  the  parties  from  t  he  lands  exchanged 

«.r  partitioned  (»t).     And,  by  tlu^  former  Registry  Ads  Grant,  bar- 

for  \orkshire,  tho  words  grant,  harnain,  and  sell,  in  a  ^^"(^""fj ""' 

deed  of  baryain  and  sale  of  an  estate  in  fee  simpl(>  mid  »ule  uf 

iurolled  in  the  Registry  Otlice.  implied  covenants  for 'Cthlro. 

the  (lui.'t  enjoyment  of  the  lands  against  the  bargauior. 

his  heirs  and  assigns,  and  all  claiming  under  him,  and 

also  for  further  assurance  thereof  by  tho  same  parties, 

ludess  restrained  by  express  words  (n).    Tho  word  ,irant 

by  virtue  of  somo  other  Acts  of  Parliament,  also  inlplies 

covenants  for  tho  title  (o).    lint  the  Real  1'rop.n-ty  Act,  u.aIP„>perty 

IMo,  now  provides  that  an  exchange  or  a  partition  of  ^'■'^'  '**5- 

any  tenements  or  hereditaments  made  by  deed  shall  not 

imply  any  condition  in  law ;   and  that  tho  word  (jive 

or  the  word  grant  in  a  deed  shall  not  imply  any  covenant 

in  law  in  respect  of  any  tenements  or  hereditaments 

except  so  far  as  tho  word  give  or  tho  word  grant  may  by 

force  of  any  Act  of  Parhament  imply  a  covenant  (/,). 

The  mere  conveyance  of  a  freehold  estate,  therefore, 

does  not  now  imply  any  covenant  for  title  (q).     But  if  J  ( ovenant 

man  grant  a  lease  of  land  for  a  term  of  years,  using  the  1'"^'''''* "' 

word  demise  or  equivalent  expressions,  there  will  bo  *"^" 

implied  on  his  part  a  covenant  for  quiet  enjovment  of 

the  land  according  to  the  lease  so  long  as  the"lessor  or 

any  one  deriving  title  from  him  shall  have  any  estate 

m  the  land  (r).    Ho  that  if  the  lessor's  estate  should 


(m)  Bustard's  case,  4  Ken. 
121  a.  ' 

(n)  Stat.  G  Anne,  c.  62  (c.  35  in 
Ruffhead),  ss.  30,  34 ;  8  Ueo.  II. 
c.  6,  s.  35. 

(o)  As  in  conveyances  by  com- 
panies under  the  Landp  Clauses 
(Consolidation  Act,  1845,  stat.  8 
&  9  Vict.  c.  18,  s.  132;  and  in 
loiiveyances to  the  Governors  of 
Queen  Anne's  Bounty,  stat.  1  &. 
•2  Vict.  c.  20,  8.  22. 

(p)  Stat.  8  &  9  Vict.  c.  100. 
H.  4,  repealing  7*8  Viet.  e.  70, 
s.  6.    The  writer  is  not  aware  of 

W.H.P. 


any  Act  of  Parliament  by  force 
of  virhich  the  word  give  implies 
a  covenant. 

iq)  See  Co.  Litt.  384  a,  n.  (1)  • 
1  Wms.  V.  &  P.  653,  654,  2nd  ed! 

(r)  Spencer's  case,  5  Rep.  17  a: 
Shepp.  Touch.  160,  165,  178.' 
Bap.  Abr.  Covenant  (B) ;  Moatyn 
V.  The  West  Mostyn  Co<d  db  Iron 
Co.,  I  C.  P.  D.  145  ;  Markham 
V.  Paget,  1908,  1  Ch.  697  ;  soo 
Baynes  v.  Lloyd,  1895,  2  Q.  B. 
610  ;  Jones  v.  Lavington,  1903 
I  K.  B.  2,'.;{. 
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como  io  an  end  <luring  tho  term,  without  any  net  or 
dofuult  of  his  cwu,  us  by  the  death  of  a  tenant  for  life, 
tho  lessee  would  be  without  remedy  upon  such  an  im- 
pUed  covenant  (s).  Though  if  the  lessor  had  no  estate 
at  all  m  tho  land  comprised  in  tho  lease,  which  took 
etfect  merely  by  estoppel  (<),  the  lessee  might  then  sue 
on  the  impUed  covenant  in  case  of  his  eviction  or  failure 
to  enter  (u).  If,  however,  tho  lease  should  contain  an 
express  covenant  by  the  lessor  for  quiet  enjoyment, 
Umited  to  his  own  acts  only,  such  express  covenant, 
showing  clearly  what  is  intended,  will  nullify  the  cove- 
nant, which  would  otherwise  be  imphed  in  law  from  tho 
vatrd  demise  or  other  words  of  lease  (x).  As  has  been 
before  mentioned  (»/),  a  covenant  so  limited  is  all  that  uu 
intending  lessee  can  require  to  be  inserted  in  a  lease, 
without  special  stipulation.  Thi^  covenant  nmst  still 
bo  set  out  at  length,  as  no  covenants  for  title  are  implied 
by  tho  Conveyancing  Act  in  a  demise  at  a  rent,  even 
though  the  statutory  expressions  be  used  (z). 


(v)  Aduins  V.  aibmi/,  »>  Hing. 
liJO;   U'lifiici  V.    Lloyd,   ISltr.,  2 

y.  B.  tiio. 

(/)  A  life,  V.  5  IS. 

(ii)  lloldtrv.  Taiilor,  Hoi).  J  ; 
i<tyk  V.  Ilitiiiiuj,  Cri).  •T»e.  7:t. 

(.c)  yokc'x  ciisc,  4  Ui'p.  SO  I). 
^\a  to  the  effect  of  »uch  a  cove- 


nant, »eo  Clayton  v.  Lxch,  11 
Ch.  D.  103, 107  ;  Kelly  v.  Hmjcrx, 
1892,  1  Q.  B.  010;  Cohen  v. 
Tanmir.  1900,  2  (^  I?.  liO'.t ;  'l 
Wms.  V.  &  P.  1143— 1I4S,  2ii(l 

ed. 

(y)  Ante,  p.  5.14,  ii.  (y<). 
(:)  Ante,  \i.  623,  n.  («)• 
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PART    VI. 


OF   TUK   PUESENT    FOUM   OF   A   CONVKYANUE. 


1* 

■A 


The  ruadtn-  is  now  ia  ii  po.sitiun  to  uadeidtand  all  Uk!  F„r,»  „i 
clauses  usual  in  au  ordinary  deed  of  convovanco  unon  ''"''' "' 
salo.     bmco  the  conunoncfinent  of  the  t  onveyanciny 
Act,  1H8I  («),  the  usual  form  of  such  a  deed  has  undor- 
gono   a    great    change,    sovnral    clauses,    which    wore 
previously  inserted  at  length,  being  now  omitted  in 
reliance  on  provisions  of  that  Act.     Jiut  it  is  impossiblu 
to  understand  the  changes  in  practice,  which  the  Act 
has  caused,  without  some  ac(iuauitauce  with  the  kind 
of  deed  previously  in  use.     We  will  therefore  begin  by 
considering  the  form  of  the  conveyance  requisite  before  ' 
the  year  18B2  to  complete  a  simple  transaction  of  sale  oi.  .ulo  l,y 
of  a  piece  of  land  by  a  vendor,  who  purchased  it  him-  J".'"  "'"* 
self  {b),  and  is  entitled  thereto  for  an  unincumbered  bi'St. 
estate  in  fee  simple.    For  convenience  of  exammation 
each  clause  is  printed  in  a  separate  paragraph. 

THIS  INDENTURE  (c)  made  the  31st  day  of  December  1881  jjate 

Between  A.  B.  of  Cheapside  in  the  city  of  Loudon  esquire  of  the  Parties 

one  part  and  0.  1).  of  LIncohi's  Inn  in  the  county  of  Middlesex 

esquire  of  the  other  part 

Whereas  (ho  said  A.  B.  lias  agreed  with  the  said  C.  D.  for  the  Ketit.il 

sale  to  him  of  the  fee  simple  in  iwssession  free  from  incumbrances 

of  the  hereditaments  hereiiiufter  expressed  to  be  hereby  granted 

Now  THIS  Indhntuke  wiT.NESsisTU  that  in  pui-suance  of  the  said  Teatutum. 


(u)  SUt.  44  &  45  Vict.  c.  41, 
wiiich  comnKMiced  immcdiutelv 
after  the  31st  Dec,  1881. 


U>)  Ante,  p.  H22. 
(c)  Ante,  p.  155. 


ti2H 

CoiiNiduru- 

liun. 

Uewipt. 

Upvrulivo 

wonln. 

FarucU. 
(tcnrrul 
wuriU. 


Eatiilu  eluuHO 

HulHiulum. 
To  tho  uuo 
of  the  jiur- 
(•ha«cr  ui  fi-c. 

( 'ovenanta 
for  title : 

1.  For  rinlit 
to  convey. 


2.  For  quirt 
eiijoyiuciit. 


;i.  Kreo  from 

inuum- 

branccii. 


4.  Forfutthe 
tviiauranoe. 


Of  TlIK    I'HESKNT   FOKM   Of    A   CONVKVANCB. 

i^roiiucnt  ttn.1  in  coiwiilcration  (</)  of  the  »uin  of  one  thounaml  iwurnl* 
uiH.n  the  exceulioii  of  thc«c  priiK-nU  piiia  by  the  »M  V.  D.  to  'bo 
wttiil  A  B.  (the  receipt  of  which  »uin  the  sai.l  A.  U.  tlolh  hereby 
Hckiu.wleilgc)  the  Hai.l  A.  B.  doth  h.reby  grant  (0  unto  the  miid 
U.  D.  and  hiu  heiix 

Ai-L  THAT  uie»»ua!?e  or  tenement  [insert  descnptiun  oflhe  proiKrtij] 

'J'r  jKTHKH  WITH  all  buildingH  lixturcc  light*  commons  fences  way» 
waters  watercourMU  ea»t>mento  and  oppurtonan<e«  whaUmver  to  tho 
Hai<l  hereditament*!  or  any  of  thorn  appertaining  or  with  the  name  or 
uiiy  of  them  now  or  heretofore  enj«)ye<l  or  reputed  om  iwrt  thereof  or 
appurtenant  thereto  (/ ) 

And  all  thk  estatk  right  title  interest  claim  and  demand  of 
the  naid  A.  B.  in  to  and  upon  the  said  premi»eM 

'I'd  have  and  to  hold  tho  aaid  premises  hcninlH-foro  expressed 
to  Ih)  hereby  granted  unto  and  to  thk  vsk  (g)  of  the  said  (J.  1).  his 
heirH  and  assigns  fur  ever  (h) 

And  thk  saio  A.  B.  doth  hereby  for  himself  his  heirs  executors 
and  atlministrators  coveiwnt  with  the  said  C.  D.  his  heirs  and 
assigns  (i) 

That  notwithstanding  anythini;  by  him  the  said  A.  B.  («)  done 
omitted  or  knowingly  suffered  he  now  hath  jxjwer  to  ^ranl  the  said 
premi^^e»  hereinliefore  expressed  to  be  hereby  granted  to  tho  use  of 
the  said  U.  1).  his  heirs  and  assigns 

And  that  the  same  premises  shall  at  all  times  remain  and  be  to 
tiie  use  of  the  said  C.  D.  his  heirs  and  assigns  and  be  quietly  entered 
into  and  upon  and  held  and  enjoyed  and  the  rents  and  profite  thereof 
received  by  him  and  them  accordingly  without  any  interruption  or 
disturbance  by  tho  said  A.  B.  or  any  person  claiming  through  or  in 
trust  for  him 

And  that  (<)  free  and  discharged  from  or  otherwise  by  him  the 
said  A.  B.  his  heirs  executors  or  administrators  sufficiently  iudem- 
mtie«l  againat  all  estates  incumbrances  claims  and  demands  ereatetl 
occasioned  or  made  by  him  or  any  person  claiming  through  or  in 
trust  for  him 
T  And  fubthlb  that  he  and  every  person  having  or  claiming  any 
estate  or  interest  in  the  said  premises  through  or  in  trust  for  him 
will  at  all  times  at  the  cost  of  the  person  or  persons  requiring  the 
same  execute  and  do  every  such  assurance  and  thing  for  the  further 
or  more  perfectly  assuring  all  or  any  of  the  said  premises  to  tho  use 
of  tho  said  C.  i).  his  heirs  and  assigns  as  by  him  or  them  shall  be 
reasonably  required 

In  witness  whereof  tho  said  parties  to  these  presents  have  here- 
unto set  their  hands  and  seals  the  day  and  year  first  above  written 


((/)  Ante,  p.  20'J. 
(e)  Ante,  pp.  207,  21«. 
(/)  AnU,y.  434. 
\-j)  Ante,  p.  210. 
(A)  Ante,  pp.    147— 14U,  20it. 
As  to  omitting  any  declaration 


to  bar  dower,  see  p.  333. 

(i)  Ante,  p.  621. 

(k)  A.  B.  covenants  against 
liis  own  acts  onlv,     Ante,  p.  G2-. 

(I)  The  word"  thul  is  hero  a 
pronoun. 
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To  tht'  ftitit  of  Mio  (1»'«m1  111)  tippondt'd  flw  sculfi  ami  Two  wit- 
siKniitiir.s  of  tin*  parti.s(m);    ami   on   (h.»   luu-k   is  .".'."rn"),!.-. 
ijulorscd  an  aHcstafion  l»y  (lif  witiH'sscH,  of  whom  it  is 
very  (hsiiablo  th.it  thuro  should  he  t  wo,  tlioii^li  the  dtu'd 
would  not  be  void  own  witliout  any  (»).     And  hefom 
Uu»  yoar  1hh2  it  was  tho  praetico  also  to  indorstt  (m  tho 
hack  of  tln>  diH'd  a  fuithiT  loctiipt  for  tho  j)uichasi'- 
luoncy  (()).     On  tho  face  of  tho  dtwd  aro  impressed  tho  si«m|w. 
proper  stamps  (/>).      And  if  tho  land  conveyod  should 


,p.  I -.7 

(»)  2  Blii<k.  (!<.mm.  307,  37S. 
(o)  Thid   practice   in   of   com- 
pamtivcly  modem  date.     Hoc  2 


Atk.  478  ;  3  Atk.  1 12  ;  2  Sin.l. 
i;«'«,  305.  ti.  A.  ( 1 18,  II.,  Tith  ed. ) ; 
3  Frest.  Abnt.  13. 


U>)  UaitiimiHHl  or  inHufficiently  Hfamped  ia-itrumcnts  nhall  not,  Unstamped 
oxtept  in  eriniinal  proceedinga,  U-  fi'ivon  in  evidence  or  bp  ftviiilalile  instriimcntn. 
for  nnv  purixwe  whatever :   but  such  iattruments  nmv.  a«  a  rule.  Ik- 
receive<l  in  (evidence  on  pavment  of  the  proper  duty  and  theapiJoiiited 
iMiiulty  :   see  .stat.  W  &  5r.  Vict.  e.  31),  s.s.  14,  1.5,  replacing  33  &  34 
Viet.  c.  !)7,  S.X.   1.5—17,  nnd   17  &  18  Vict.  o.  125,  ss.  28,  2!);    H>- 
CooUfanlie  Goldjuldii.  Ltd.,  190(>.   1  (;li.  475.     Conveyances  on  mile  Stnnips  on 
are  now  subject  to  nd  mlorem  stamps  at  the  rate  of  oiio  per  cent,  on  conveyances 
the  amount  or  value  of  the  consideration  for  the  sale,  beinj,'  double  „n  sale, 
the  rates  s()ecifie<l  in  the  table  Ulow  ;   except  conveyances  of  any 
stock  or  marketable  security,  and  convevances  where  tho  amouiil 
or  value  of  the  consideration  for  the  sale  dm-s  not  t-xci-ed  £.500  niid 
the  iiLstniment  contains  a  statement  certifyinR  that  the  transaction 
diM-s  not  form  jwrt  of  a  larjrer  traasaction  or" of  a  series  of  traasaetions 
in  ri'sjH-ct  of  which  the  amount  or  value,  or  the  aggregate  amount  or 
value,  of  the  coasideration  exceeds  £.500.     In  these  excepted  eases, 
and  on  conveyances  on  sale  executed  before  the  2!ttli  April,   1910, 
the  duty  IS  at  (he  rates  .state<l  in  the  table  below. 

Where  the  amount  or  value  of  the  consiilcration  for  tho  sale  does 


not  exceed  £.5 

Kxceeds 


£.5  and  does  not  exceol  £10 


10 
15 
20 
25 

.50 
7j5 
KM) 
12.5 
1.50 
17.5 
200 
225 
2.50 
275 
.300 


15 

2<t 

25 

.5t> 

75 

KKI 

125 

150 

175 

200 

225 

250 

275 

300 


£0 
0 
0 
0 
0 
0  5 
0  7 
0  10 
0  12 
0  15 

0  17 

1  (» 
1  2 
1  5 
1  7 
1   10 


For  every  £.5(1,  and  also  lor  any  fractional 
part  of  £50,  of  such  amount  or  value 


0    5    0 


r.:lo 
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IiiiliirxciiK'nt 
of  iiii'Tnorfiii- 
ilum  (if 
ri'«i''tration. 


Forninl  Kfylc 
nf  l<>)ial 
iiistriinuMitM. 


Ti'Mlntiim. 


Inrronofnt 
Viiliii*  l>iity 


liirtPWM'nt 
Viilii'   Duty 

on  salts. 


1)0  Hitnatn  i.  MiddloHox  or  YorkHhiro,  a  mninorftrnlnm 
of  tho  oxftct  timo  of  roRistn.tion  of  n  inonmrial  of  ihn 
convpyanco  (q)  is*  indorsftl  Hifroon.  with  llio  propor 
roferonce  to  tin*  hook  and  paRo  of  tho  ro^istcr,  whom 
the  entry  is  to  he  found. 

From  the  spocimon  hoforo  him,  tho  ri-iwhT  will  ho 
struck  witli  tho  si  iff  and  forniiil  stylo  which  charactoriHt's 
l(>^al  instruments;  hut  the  formality  to  ho  found  in 
ovory  properly  drawn  dood  has  the  advantafjc  that  tho 
roador  who  is  accjuaintod  with  Iho  usmuI  ordor  knows  at 
onco  whoro  to  find  any  particular  portion  of  tho  con- 
tents; and  in  matters  of  intricacy,  which  nuist  fre- 
qui'utly  occur,  this  facility  of  nforonci-  is  of  incalculahlo 
value.  Tho  framework  of  cvory  dood  consist  s  hut  of  one, 
two  or  thno  siiiplo  sonifncos.  according  to  tho  nund)or 
of  times  that  the  tt'ntatu7n,  or  witnessing  part,  "  Now  tiiis 
TndonMiro  witnessoth,"  is  repeated.  This  teittntum  is 
always  written  in  largo  letters;  and.  though  there  is 
111  limit  to  its  repetition  (if  circumstances  should 
re.(oire  it),  yet  in  tho  majority  of  cases,  it  occurs  hut 
once  or  twice  at  most.  In  tlie  example  ahovo  given. 
fl  will  he  seen  that  tlie  sentence  on  which  the  deed 

Sre  Stat.  54  &  r,r,  Vi(  t.  n.  3ft  (Tl..-  Stamp  Act,  1891).  ««.  1.  .'54— r.l. 
and  First  Schwlulr.  ripUrini;  X\  &  34  Vict.  c.  07  ;  (13  Vict.  c.  7.  ".  H": 
1t»E.lvv.  VII.  c.  8.  s.  73. 

(  onvt'y.anne.s  on  mile  cxocuIimI  on  or  after  th<-  2fttli  .\pril.  1910.  miint 
also  Uar  tho  afipntpriatp  Increment  Value  J>"ty  Stamp:  iiiilis. 
tbiHsttt'iipis  impren,>«'(l  on  tho  oontrnct  for  the  sale,  orthi'  eonvey^Lni' 
i-i  execute*!  in  pursuance  of  Bome  eontraet  maile  liefore  that  dale,  ur 
is  ma<l<'  fi.r  transferrin)?  on  Kale  a  leawe  of  some  w<-parate  lenenieiil. 
Hat.  r)r  dwelling.  Ix-inR  part  of  a  Iniildinj?  uwd  for  the  piirixw  nf 
separate  tencmento,  ttat.s,  or  dwellinji.s.  Increment  Vidiie  Duty  is 
ehareeil  under  the  Finance  Act,  1910.  on  the  increment  value  :\s 
de(lne<l  in  the  Act  of  any  land,  and  i«  made  payable  (mihject  to  tln' 
cxcniptioaK  therein  mentione<l)  on  the  ocoa-sion,  amonjiMt  others,  nf 
any  transfer  on  sale  of  the  f«H'  nimple  of  any  land,  or  of  any  interc.-l 
(as  <lefined  in  the  .\ct)  in  any  land,  in  pursuance  of  any  contrmt 
made  on  or  after  the  20th  April,  1910.  The  duty  leviable  on  a  sali- 
is  ,'  ■  rown  debt  pavable  by  the  vendor  but  does  not  appear  to  1m> 
eharge<l  on  the  laml.  Spestat.  10  Edw.  VII.  n.  8,  as.  1 — 12,  \U>-il  : 
I  <4eo.  V.e.  is.  1  ;  LumMfrt  v.  Inland  RererniP  Comj/ii-iiOHfr''.  l!H:t. 
•!  K.  H.  «*'»;  Wair.  V.  k  P.  i.  frW,  T«r — 7','J  ;  ii,  j;}?". —  !H-J.s,  'Jnd  :■■.].  -. 
finle,  pp.  27»>.  r.l4.  n.  {k). 

(7)  Antf.  f.  213. 
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in  fmtuod  is  fts  followf* :— "  This  Tiulontiiro,  iimdo  on 
"  such  a  (IftV  bptwt'on  such  partitas,  witnossoMi.  that  for 
"  so  much  iiionoy  A.  R.  <loth  Rrant  cirtoin  proiuiHos 
"  unto  and  to  tho  mo  o(  C.  D.  ami  his  lioir:<."  Aftor 
(ho  nanitu  of  tho  partitas  liavo  boon  Kivon,  an  intormp- 
(ion  oonirs  for  tho  pnrposo  of  introchicinp  tho  recital ; 
ivnd  wh'  n  tlio  wholo  of  tho  intro(hictory  circnmstancos 
havi"  htcn  iiU'iilionod,  tho  throad  is  nsnmo<l,  and  tho 
(h^od  procoods.  "  Now  tliis  Indontuvf  witnossoth."  Tho 
i.ot'ipt  for  tho  pnrchaso-monoy  is  apain  a  paronthosis  ; 
and  M)on  after  conies  tho  description  of  the  property, 
which  further  impe(h'S  tho  progress  of  the  sentence, 
till  it  is  tal<en  up  in  the  hahni(hm,  "  To  havo  and  to 
hold."  from  which  it  tminterruptedly  proceeds  to  tho 
end.  The  contents  of  deeds.  end)racing  as  they  do  all 
manner  of  transactions  between  man  and  man,  must 
necessarily  be  infinitely  varied,  and  a  simple  conveyance 
such  as  that  we  have  given,  is  rare,  compared  with 
the  nundx-r  of  tho^e  in  which  special  circumstances 
occur.  Rut,  in  all  deeds,  as  nearly  as  possible,  the 
same  order  is  preserved.  The  nanus  of  all  the  parties 
are  invariaidy  placed  at  the  beginning:  then  follow 
recitals  of  facts  relevant  to  the  mutter  in  hand  ;  then 
a  preliminary  recital,  stating  shortly  what  is  to  be  done  ; 
then  the  testatum,  containing  the  nprrnfirc  wortlf  of  the 
deed,  or  the  words  which  effect  tho  transaction,  of  which 
the  deed  is  tho  witness  or  evidence  ;  after  this,  if  the 
deed  relate  to  property,  come  tho  jifircela  or  description 
of  the  property,  either  at  large,  or  by  reference  to  some 
<lee(l  already  recited  ;  then  tho  habendum  showing  tho 
estate  to  bo  holden  ;  then  tho  nxea  and  trusUs,  if  any  ; 
and,  lastly,  such  qualifying  provisoes  and  covenants,  as 
may  bo  required  by  the  special  circumstances  of  tho 
case.  Throughout  all  this,  not  a  single  stop  is  to  be 
found,  and  the  sentences  are  so  framed  as  to  be  inde- 
pendont  of  their  aid  ;  for  no  one  wonbl  wish  tho  title  to 
ins  estates  to  depend  on  the  insertion  of  u  comma  or 


ITnlMMKliim. 


Phrtios. 
Roritnls. 


OpoL-xtivc 


Pnrrrlx. 

Habomliitn. 

I'sPs  and 
trusta. 

Covenants. 
No  stops. 
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semicolon.  The  conuiiencoment  of  sentences,  and  now 
and  then  some  few  important  words,  which  serve  as 
landmarks,  are  rondered  conspicuous  by  capitals ;  by 
the  aid  of  these  the  practised  eye  at  once  collects  the 
sense ;  whilst,  at  the  same  time,  the  absence  of  stops 
renders  it  next  to  impossible  materially  to  alter  the 
meaning  of  a  deed  without  the  forgery  being  discovered. 

If  the  reader  will  turn  to  Appendix  (A),  ho  will 

observe  that  the  frame  of  the  precedent  given  above  is 

the  same  as  that  of  the  old  release  ;   although  in  the 

former  the  clauses  conveying  the  reversion,  &c.,  and 

the  title-deeda  are  omitted  as  unnecessary  (r),  as  well 

as  the  covenant  that  the  vendor  is  seised  in  fee  (s),  and 

ill  the  latter  the  conveyance  is  made  to  the  old  uses  to 

bar  dower  (<),  and  not  simply  to  the  purchaser  in  fee. 

But  though  the  chief  clauses  of  the  modern  deed  of 

grant  are  in  substance  the  same  as  those  of  the  earlier 

release,  it  will  be  observed  that  in  the  above  precedent 

no  attempt  is  made  to  rival  its  elaborate  superfluity  of 

Formpr  expression.    The  extreme  luxuriance  of  language  by 

convpyi»"c?ng  'wliich  legal  instruments  were  distinguished  (m)  was  in 

foniiB.  n  great  measure  the  outcome  of  the  faulty  system  of 

remuneration    formerly    employed    for    conveyancing 

work.     The  labour  of  a  lawyer  is  very  different  from 

that  of  a  copyist  or  printer  ;  it  consists  first  and  chiefly 

in  acquiring  a  minute  acquaintance  with  the  principles 

of  the  law,  then  in  obtaining  a  knowledge  of  the  facts 

of  any  i)articular  case  which  may  be  brought  before* 

him,  and  lastly,  in  i)ractically  applying  to  such  case  tlit* 

l>riiiciples  he  has  previo'isly  learnt.     But,  for  the  last 

and  least  of  these  items  alone  did  conveyancers  obtain 

any  direct  remuneration  ;   for  deeds  were  paid  for  by 


(r)  Title-deeds  pass  on  a  con- 
veyance of  the  land,  to  which 
they  relate,  without  being  ex- 
pressly mentioned  ;  Harrington 
V.  Price,  3  B.  &  Ad.  170. 

(«)  Ante.  p.  621. 

(0  Ante,  p.  397. 


(w)  The  extravagant  verbosity 
of  conveyancing  forma  appears  to 
tiate  from  the  latter  part  of  tlio 
sixteenth  century  ;  see  the  books 
mentioned  in  Davidson's  Prec. 
C.nv.  Vol.  I.  pp.  7—12,  5th  ed. 
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the  lengMi,  like  printing  or  copying.  Avitliout  any  regard 
to  tlie  principles  they  involved,  or  to  the  intricacy  or 
importance  of  the  facts  to  which  they  might  relate  (x) ; 
and,  more  than  this,  the  rate  of  payment  was  fixed 
so  low,  that  no  man  of  education  could  afford  for  the 
sake  of  it,  first  to  ascertain  what  sort  of  instrument 
the  circumstances  might  require,  and  then  to  draw 
a  deed  containing  the  full  measure  of  ideas  of  which 
words  are  capable  (y).  The  consequence  of  this  false 
economy  on  the  part  of  the  public  was  that  certain 
well-known  and  long-established  lengthy  forms,  full  of 
synonyms  and  expletives,  were  current  among  lawyers 
as  common  forms,  and,  by  the  aid  of  these,  ideas  were  Common 
diluted  to  the  proper  remunerating  strength  ;  not  that 
lawyers  actually  inserted  nonsense  simply  for  the  sake 
of  increasing  their  fees  ;  but  words,  sometimes  unneces- 
sary in  any  case,  sometimes  only  in  the  particular  case 
in  which  they  were  engaged,  were  suffered  to  remain, 
sanctioned  by  the  authority  of  time  and  usage.  The 
proper  amount  of  verbiage  to  a  common  form  became 
well  established  and  understood ;  and  whilst  any  attempt 
to  exceed  it  was  looked  on  as  disgraceful,  for  a  long 
time  it  was  not  materiaUy  diminished.  In  the  last  cen- 
tury, liowever,  the  art  of  conveyancing  did  not  escape 
the  influence  of  the  spirit  of  reform,  which  gave  rise  to 
the  real  property  legislation  of  1833  (z),  1845  (a),  and 


foraiH. 


(x)  By  Stat.  6  &  7  Vict.  c.  73, 
R.  37,  the  charges  of  a  solicitor 
for  business  relating  entirely 
to  conveyancing  were  rendered 
liable  to  taxation  or  reduction  to 
the  established  scale,  which  was 
then  regulated  only  by  length. 
Previously  to  this  statute,  the  bill 
of  a  solicitor  relating  to  convey- 
ancing was  not  taxable,  unless 
part  of  the  bill  was  for  business 
transacted  in  some  Court  of  law 
or  equity;  Beames  on  Costs, 
176,  177,  2nd  ed.  (1840).  But 
althftHgh  conwyancing  bills  were 
not  strictly  taxable,  they  were 


always  drawn  up  on  the  same 
principle  of  payment  by  length, 
which  pervaded  the  other  branches 
of  the  law. 

(y)  When  conveyancing  bills 
became  taxable,  the  payment  to 
a  solicitor  for  drawing  a  deed  was 
fixed  at  one  shilling  for  every 
seventy-two  words,  denominated 
A  folio;  Riohards's  Book  of  Costs 
(1844),  pp.  408—411 ;  and  the 
fees  of  counsel,  though  paid  in 
guineas,  averaged  about  the  same. 

(«)  Ante,  pp.  99. 100,  228,  316, 
331   593. 

(a)  Ante,  pp.  207,  377,  663. 


r.34 


Solicitors' 
Remunera- 
tion Act, 
1881,  and 
order  there- 
under. 
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1859-60  (b).  Tho  exuberant  verbiage  of  tbe  old  common 
forms  was  gradually  weeded  out ;  and  after  tbe  intro- 
duction of  the  conveyance  of  land  by  simple  gi-ant  (c), 
there  was  an  increasing  tendency  on  the  part  of  con- 
veyancers to  eradicate  superfluous  words  from  their 
precedents.  The  old  system  of  remuneration  for 
conveyancing  work  remained  substantially  the  same 
until  1881  (d).  Since  that  year  the  remuneration  of 
solicitors  for  conveyancing  and  other  non-contentious 
business  has  been  regulated  upon  new  principles  by  the 
general  order  made  under  the  Solicitors'  Remuneration 
Act,  1881  (e).  Under  tho  influence  of  the  present 
system  of  remuneration  and  of  the  changes  in  practice 
caused  by  the  operation  of  the  Conveyancing  Aci, 


(h)  AtUe,  pp.  528,  52ft,  571. 

(c)  Ante,  p.  207. 

(d)  By  Stat.  33  &  34  Vict.  c.  28, 
Rfl.  4 — 16,  18,  the  remuneration 
of  solioitoni  was  first  authorised 
to  be  fixed  by  agreement  between 
themselves  and  their  clients  (see 
Clare  v.  Joteph,  1907,  2  K.  B. 
309),  and  tho  officers  taxing 
solicitors'  oosta  were  pcrmittetl 
to  have  n  -^ard  to  the  skill,  labour 
and  responsibility  involved. 

(e)  Stat.  44  &  45  Vict.  c.  44, 
gs.  1 — 7.  By  this  order  the 
remuneration  of  solicitors  in 
respect  of  business  connected 
with  sales,  purchases  and  mort- 
gages completed  and  with  leases 
nnd  agreements  for  leases  (other 
than  mining  or  building  leases), 
and  conveyances  reserving  rent, 
or  agreements  for  the  same,  when 
tho  transaction  shall  have  been 
completed,  is  to  be  that  pre- 
scribed in  Schedule  I.  to  the 
Older.  In  respect  of  all  other 
conveyancing  and  non -conten- 
tious business  the  remuneration 

.  is  to  be  regulated  according  to 
the  previous  system  as  altered 
by    Schedule    II.     Schedule    I. 
contains  scales  of  charges   ad- 
iioii  uv  justed  upon  the  principle  of  a 

c^mmiUionof '•o'"'"!*''""  or  percent*g^  upon 
percentage,      the  amount  of  tho  purchase  or 
mortgage   money,    or   the    rent 


•  Agreement 
as  to  remune 
ration. 

Remunera- 
tion by 


reserved.      Schedule     II.      pre- 
scribes such  fees  for  instructions 
for  deeds,  wills,  and  other  docu- 
ments   as    may    be    fair    and 
reasonable,  raises  the  allowance 
for  drawing  such  documents  to 
two  shillings  per  folio,  and  speci- 
fies certain  other  charges.    Tho 
charges  specified  in  Schedule  IT. 
may  be  increased  or  diminished 
in  extraordinary  cases  for  special 
reasons.    In  all  cases  to  which 
the  scales  prescribed  in  Schedule 
I.  apply,  a  solicitor  may,  1)efon> 
undertaking    any    business,    by 
writing  under  his   hand,   oom- 
mimicatetl  to   the   client,   elect 
that  his  remuneration  shall  lx( 
according  to  the  previous  system 
as  altered  by  Schedule  II.  i  but, 
if  no  such  election  is  made,  his 
remimeration  will  be  according  to 
the  scale  prescribed  by  Sched>ilc 
I.  ;  see  Hester  v.  Healer,  34  Ch.  D. 
007.  Under  the  same  Act  of  1 88 1 
(sect.   8),  it  =1  competent  for  a 
solicitor  and  his  client  to  ent^r 
into  an  agreement  •  which  must 
be  in  writing  signed  by  the  person 
to  be  bound  thereby,  or  oy  hi^ 
agent  in  that  behalf,  for  the  re- 
muneration of  the  solicitor,  to 
such  amount  and  in  such  manner 
as  they  may  think  fit,  for  any 
business     to     which     the     A' i 
relates. 
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1881,  ftll  nnnecossnr}'  clauses  and  expressions  are  now 
generally  excluded  from  deeds.  It  must  not  bo 
supposed,  however,  that  legal  instruments  are  now 
drawn  without  regard  to  precedent,  or  are  altogether 
destitute  of  lengthy  clauses.  Wlien  pai-ties  desire  to 
provide  exhaustively  for  several  possible  events,  as 
often  occurs  in  the  case  of  settlements  and  wills,  it  w 
rarely  possible!  to  be  concise  without  the  risk  of  inaccu- 
racy. In  such  cases,  the  clauses  inserted  are  frequently 
based  upon  the  old  common  forms,  the  best  of  which, 
though  prolix,  were  marvellously  accurate.  And  in  all 
drafting  due  regard  should  always  be  had  to  the  estab- 
lished forms,  which  have  stood  the  test  of  long  usage, 
and  to  which  generations  of  conveyancers  have  con- 
tributed their  skill  and  learning. 

But  to  return  to  our  practical  illustration  of  the  Conveyance 
conveyancer's   craft ;— Let   us   now  suppose   that   a  J^^li^**"*^ 
simple  transaction  of  sale  of  land  exactly  similar  to  Docemhor, 
those,    to    which    the    deeds    given    above    and    in  '^^'' 
A})])endix  (A)  relate,  is  to  be  completed  at  the  present 
time.    In  drawing  our  conveyance,  we  may  then  rely 
on  the  following  i)ro visions  of  the  Conveyancing  Act, 
1^*^!  (/)>   which   apply   only   to   convej-ances   made 
after  the  31st  of  December,  1881  (g) : 

(Soction  6,  8ub-8c<>tion  1.)  A  conveyance  of  land  shall  be  (lceme<l 
to  inolnde  and  shall  by  virtue  of  this  Act  operate  to  convey,  with  the 
land,  all  buildings,  erections,  fixtures,  commons,  hedges,  ditches, 
fences,  ways,  waters,  wat«rcourses,  liberties,  privileges,  easements, 
rights,  and  advantages  whatsoever,  appertaining  or  reputed  to 
appertain  to  the  land  or  any  part  thereof,  or  at  the  time  of  con- 
veyance demised,  occupied  or  enjoyed  with,  or  reputed  or  known  as 
part  or  parcel  of  or  appurtenant  to  the  land  or  any  part  thereof. 

(Section  0,  sub-section  2.)  A  conveyance  of  land,  having  houses 
or  other  buildings  thereon,  shall  be  deemed  to  include  and  shall  by 
virtue  of  this  Act  operate  to  convey,  with  the  land,  houses,  or  other 
buildings,  all  outhouses,  erections,  fixtures,  cellars,  areas,  courts, 
courtyards,  cisterns,  sewers,  gutters,  drains,  ways,  paasages,  lights;, 
wat^-rcoursefl,  liberties,  privileges,  easements,  rights,  and  advantages 

{/ )  Rfat.  44  *.  4r,  Vict.  c.  41.        8),  C3  {sub-s.  3). 
(fli)  Sf  cts.  a  (sub-s.  6),  7  (sub-s. 


Conveyance 
of  land  passes 
advantages  in 
the  nature  of 
easements 
enjoyed  with 
the  land  at 
the  time  of 
conveyance. 
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whatsoever,  apix>rUining  or  rt-putwl  to  appertain  to  the  land. 
huuHea,  or  other  buildiiigs  touveyccJ,  or  any  of  them,  or  any  part 
thereof,  or  at  the  time  of  eonveyanee  demituHl,  occupied,  or  enjoyofl 
with,  or  n-puted  op  known  an  i)art  or  parcel  of,  or  appurtenant  to, 
the  laml,  houscB,  or  other  buildings  convpye<l,  or  any  of  them,  or 

any  part  thereof. 

(Section  03,  sub-section  1.)  Every  conveyance  shaU,  by  virtue 
of  this  Act,  be  effectual  to  pass  all  the  estate,  right,  tiUe,  mterest, 
claim  and  demand  which  the  conveying  parties  respectively  have  in, 
to,  or  on  the  property  conveyed,  or  expressed  or  intended  so  to  be, 
or  which  they  respectively  ha%e  power  to  convey  in,  to,  or  on  the 
same.  . 

Sections  6  and  63  apply  only  if  and  as  far  as  a  contrary  mtent-»n 
is  not  expressed  in  the  conveyance,  and  have  effect  subject  to  the 
terms  of  th.-    inveyance  and  to  the  provisions  therein  contomed  (A). 

(Section  ;,  sub-section  1.)  In  a  conveyance  there  shall,  %n  the 
several  casta  in  thU  section,  mentioned,  be  deemed  to  be  mcludeU. 
and  there  shall  in  those  several  cases,  by  virtue  of  this  Act,  be  impLed. 
a  covenant  to  the  effect  i  this  section  stated,  by  the  person  [or  by 
each  person]  who  conveys,  as  far  as  regards  the  subject-matter  or 
share  of  subject-matter  expressed  to  he  emveytd  by  him,  with  the  person, 
if  one,  to  whom  the  conveyance  is  made,  [or  with  the  persons  jointly, 
if  more  than  one,  to  whom  the  conveyance  is  made  as  joint  tenants, 
or  with  each  of  the  persons,  if  more  than  one,  to  whom  the  convey- 
a  '    •  is  made  as  tenants  in  common],  that  is  to  say 

\)  In  a  conveyance  /or  valuable  consideration,  other  than  a  morl- 
,  the  foUowing  covenant  hy  a  person  who  conveys  and  ts  expressed 
tu  convey  as  beneficial  owner  (namely)  (»') : 

Thai,  notwithstanding  anything  by  the  person  who  so  conveys, 
for  any  one  through  whom  he  derives  title,  otherwise  than  by  purchase 
for  value,]  made,  done,  executed  or  omitted,  or  knowingly  sul  , 
the  person  who  so  conveys,  has  [with  the  concurrence  of  cv 
other  person,  if  any,  conveying  by  his  direction.]  full  power  to 
convey  the  subject-matter  expressed  to  be  conveyed,  [subject  »s 
if  80  expressed,  and]  in  the  manner  in  which,  it  is  expressed  to  In- 

ooiivcvcd  * 
for  quiet  and  that,  notwithstanding  anythmg  as  aforesaid,  that  subject-matl.r 

.njovnient ;  „hall  remain  to  and  be  quietly  entered  upon,  received,  and  liel.l. 
...-.upie.!,  enjoyed,  and  taken  by  the  person  to  whom  the  conveyancv 
is  expressed  to  be  made,  and  any  person  .lerivmg  title  under  h..«, 
and  the  Ixjuefit  thereof  shall  be  received  and  taken  acconl.ng  y. 
without  any  lawful  interruption  or  disturbance  by  the  Person  who 
so  conveys  or  any  person  [conveying  by  his  direction,  or]  rightfully 
.laiming  or  to  claim  by.  through,  under  ..r  in  trust  for  the  person 
who  «.  conveys,  [or  any  person  conveying  by  h.s  direction,  or  by 
through  or  under  any  one  not  being  a  person  claiming  in  respect  of 
an  estate  or  interest  subject  whereto  the  conveyance  is  expressly 


ronveyance 
of  land  passes 
all  the  estate 
and  interest 
of  the  party 
conveying. 


Covenants 
by  party 
conveying 
implied  in  a 
conveyance 
hi  certain 
cases. 


Case  in  which 
are  implied 
covenants — 

for  right  to 
convey; 


(h)  Sects.    6    (sub-s.    4),    03 
(subs.  2). 


(»)  For  covfintats    implied  i" 
other  cases,  see  ante,  pp.  623, 624. 
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made,   througli   whom   tliu  iKsrHoii   who  bu  couvoys  derives  titk-, 
uthcrwino  than  by  purchase  tor  vahie] ; 

and  that,  freed  and  tliitchargcd  from,  or  otherwise  by  the  person  who  fruo  from  in- 
HO  convoyM  Hufliciently  indemnified  against,  all  such  estates,  inoum-  cumbrances; 
brances,  claims  and  demands  [other  than  those  subject  to  which 
the  conveyance  is  expressly  made,]  as  either  before  or  after  the 
date  of  the  conveyance  have  been  or  shall  be  made,  occasioned  or 
suffered  by  that  person  [or  by  any  person  conveying  by  his  direction,] 
or  by  any  person  rightfully  claiming  by,  through,  under,  or  in  trust 
for  the  person  who  so  conveys,  [or  by,  through  or  under  any  person 
conveying  by  his  direction,  or  by,  through  or  under  any  ono  through 
whom  the  person  who  so  conveys  derives  title,  otherwise  than  by 
purchase  for  value] ; 

and  further,  that  the  person  who  so  conveys,  [and  any  person  con-  and  for 
voying  by  his  direction,]  and  every  other  person  having,  or  rightfully  furthee 
claiming  any  estate  or  interest  in  the  subject-matter  of  conveyance,  assurance, 
[other  than  an  estate  or  interest  subject  whereto  the  conveyance  is 
expressly  made,]  by,  through,  under,  or  in  trust  for  the  person  who 
so  conveys,  [or  by,  through,  or  under  any  person  conveying  by 
his  direction,  or  by,  through,  or  under  any  ono  through  whom  the 
jKTson  who  so  conveys  derives  title  otherwise  than  by  purchase  by 
value],  will  front  time  to  time  and  at  all  times  after  the  date  of  the 
conveyance,  on  the  request  and  at  the  cost  of  any  person  to  whom 
the  conveyance  is  expressed  to  bo  made,  or  of  any  person  deriving 
title  undor  him,  execute  and  io  all  such  lawful  assurances  and  things 
for  further  or  more  perfectly  assuring  the  subject-matter  of  the  con- 
veyance to  the  person  to  whom  the  conveyance  is  made,  and  to  thoso 
deriving  title  under  hint,  [subject  as,  if  so  expressed,  and]  in  the 
manner  in  which  the  conveyance  is  expressed  to  be  made,  as  by  him 
or  them  or  any  of  them  shall  be  reasonably  required  ; 
(In  which  covenant  a  purchase  for  value  shall  not  be  deemed  to 
include  a  conveyance  in  consideration  of  marriage)  {k). 

In  considering  the  above  enactments,  regard  must 
bo  had  to  the  following  provisions  of  the  interpretation 
clautie  of  the  Act : 

Section  2  (ii.).    Land,  unless  a  contrary  intention  appears,  includes  Interpreta- 
land  of  any  tenure,  and  tenements  and  hereditaments,  corporeal  or  tion  of  terms 
incorporeal,  and  houses  and  other  buildings,  also  an  undivided  shai« 
in  land : 

(v.)  Conveyance,  unless  a  contrary  intention  appears  {I),  includes 
assignment,  appointment,  lease,  settlement  or  other  assurance,  and 
covenant  to  surrender,  made  by  deed,  on  a  sale,  mortgage,  demise,  or 
settlement  of  any  property,  or  on  any  other  dealing  with  or  for  any 
property ;  and  convey,  unless  a  contrary  intention  appears,  has  a 
meaning  corresponding  with  that  of  conveyance. 

(k)  The  words  enclosed  within       anoe  we  are  abjut  to  consider, 
brackets  [         ]  are  those  which  (l)  See  sect.  7,  siib-s.  5,  arile, 

are  not  material  to  the  convey-       p.  023,  n.  (u). 
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KeMon  for 


KcMonior  Tlio  reader  will  remember  that,   before  the  6th 

uwof  general  ^^.Q^•^Qn  of  the  above  Act  came  iiito  operation,  it  was  un- 
necessary on  ft  conveyance  of  land  expressly  to  grant 
rights  legally  appurtenant  thereto,  although  the  practice 
was  to  include  such  rights  in  the  general  words  {m) ;  and 
that  the  only  real  use  of  general  voords  in  a  conveyance 
was  to  grant,  as  rights  or  easements,  advantages  used 
in  coimection  with  the  land  conveyed  as  a  matter  of 
fact,  without  being  rights  legally  appurtenant  thereto  (n). 
For  example,  suppose  that  a  man  has  two  plots  of  land, 
jdot  A.  and  plot  B.,  and  Is  "ccustomed  to  use  for  the 
benefit  of  plot  A.  an  artificial  watercourse  carried  over 
plot  B.,  or  a  road  over  plot  B.   These  advantages  cannot 
be  rights  or  easements  appurtenant  to  plot  A.,  for  they 
are  exercised  over  plot  B. :  and  no  man  can  have  an 
easement  over  his  own  land.     But  if  plot  A.  were  to  be 
sold  alone  and  conveyed  to  a  purchaser  "  together  with 
all  watercourses,  ways  and  advantages  therewith  used 
and  enjoyed,"  these  words  would  operate  to  grant,  as 
rights  or  easements,  the  advantages,  in  the  nature  of 
easements,  at  the  time  of  conveyance  as  a  matter  of 
fact  used  over  plot  B.  for  the  benefit  of  plot  A.,  although 
the  same  never  previously  existed  as  of  right  or  as  legal 
easements  (o).    After  removing  from  the  6th  section  of 
the  Conveyancing  Act  all  words,  which  add  nothing  to 
the  law  (p),  we  find  this  fact  remaining,  that  by  virtue 
of  the  Act  a  conveyance  of  land  now  operates  to  convey 
all  advantages  enjoyed  with  the  land  at  the  time  of 
conveyance.     Having  regard  to  this  fact  and  to  the 
established  ett'ect  of  similar  expressions  in  the  case  of 
the  old  general  words,  it  is  considered  that  the  object 
formerly  sought  to  be  effected  by  the  insertion  of  general 
ivords  in  a  conveyance,  will  now  be  attained  by  the 


(»»)  See  ante,  p.  434. 

(It)  Ante,  p.  434  ;  see  VViUiauiij 
oil  C'LTiiiniong,  108 — 170. 

(o)  WiUls  V.  KeUon,  L.  U.  (« 
C'li.  lOti ;  Kay  V.  Oxley,  L.  K.  10 


Q.  B.  360 ;  Barkahire  v.  Orahb, 
18  Ch.  D.  tflO ;  see  Williams  ou 
(.'ommoiiK,  ai.'V— 319,  323. 

(p)  See  Wins.  Con  v.  Stats.  01 
nq. 


OF   THE   PKE8ENT   FORM    OF   A   CONVEYANCE. 


089 


oiRTution  of  the  enactment  in  question  (g).  It  will  be 
observed  that  the  above  section  only  operuti>u  to  convey 
advantages  enjoyed  with  the  land  conveyed  at  the  time 
of  conveyance.  Apparently  it  would  not  extend  to  grant, 
as  rights,  advantages  enjoyed  with  the  land  conveyed 
at  some  previous  time,  but  not  proved  to  have  been  so 
enjoyed  at  the  time  of  conveyance  (r). 

The  estate  dame  (s)  was  a  relict  of  the  old  release.  Estate  clauuf. 
and  was  nmch  more  appropriate  to  the  conveyance  of 
land  by  lease  and  release  than  to  a  direct  grant  {t). 
It  was  nevertheless  the  practice,  after  the  introduction 
of  conveyance  by  grant,  to  insert  an  estate  'ilause  in 
almost  every  instrument  of  alienation,  where  the  entue 
inti-rest  of  the  conveying  parties  was  transferred,  on  lUasoii  f<»r 
the  alleged  ground,  that  it  was  necessary  to  pass  any  ";^„^,.,  '"'"''^ 
outstanding  particular  estate  or  interest  which  might 
happen  to  be  vested  in  any  of  the  conveying  parties, 
distinct  from  the  estate  or  interest  which  such  i)arty 
purported  to  convey.  It  was  admitted,  however,  that 
no  such  ground  did  exist,  and  that  the  clause  was  wholl,y 
umiecessary  (u).  Lideed,  it  was  y>ractically  without 
effect ;  for  it  was  held  to  be  subservient  to  the  intention 
of  the  parties  as  gathered  from  the  terms  of  the  con- 
veyance (x).  The  enactment  of  the  63rd  section  of  the 
Conveyancing  Act  (y)  Itas  removed  every  semblance  of 
necessity  for  tlie  use  of  an  estate  clause,  which  has  at 
last  been  abandoned  in  practice.  As  the  application  of 
this  section  is  declared  to  be  subject  to  the  intention  of 
the  parties  as  expressed  in  the  conveyance  {z),  it  does 
not  appear  necessary  expressly  to  exclude  its  operation 


{q)  See  Broomfield  v.  Williams, 
1897,  1  Oh.  602  ;  1  Wras.  V.  &  V. 
038  aq.,  2n<l  cd. 

(r)  See  Wms.  Con  v.  Stats.  08, 
OU. 

(«)  Ante,  p.  028. 

(0  Ante,  pp.  200—207. 

(u)  Davidooii'd  Tree.  CVinv. 
Vol.  i.  p.  t>4,  4th  ed. 


(i)  Hunt  V.  Rtmnani,  9  Ex. 
035  ;  Rooper  v.  Uarriaon,  2  K.  & 
J.  1 13  ;  Xtame  v.  Mooraom,  L.  R. 
3  Eq.  01  ;  Francis  v.  Minion, 
h.  R.  2  C.  P.  543  ;  and  see  Price 
V.  m.  John,  1905,  1  Ch.  744. 

(y)  Ante,  p.  030. 

(;)  SUt.  44  &  45  Vitt.  c.  41, 
ti.  03,  8ub-!i.  2  ;  ante,  p.  630. 


•'J 
(ill 

t:v| 
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Kuiutory 
covenants 
for  title. 


ill  convi'yttncos,  hucIi  as  leuscH  (a),  mulor  which  thd 
whole  ostttto  of  th«»  coiivcyiiij?  luirty  Ls  not  intoiulcd 
to  pus8. 

VVt)  now  como  to  considi-r  thu  incorporation  into 
our  conveyanco  of  tho  statutory  covenants  for  title. 
According  to  our  supposition,  A.  B.,  the  vendor,  pur- 
chased himself  the  land  ho  is  about  to  convey.  He 
will,  therefore,  covenant  as  to  his  own  acts  only  (6).  If 
wo  turn  to  section  7,  subsection  1  (A),  of  the  Con- 
veyancing Act,  1881  (c),  which  is  set  out  above  {d),  we 
niay  extract  thwefrom  covenants  for  title  suited  to  our 
present  requirements.  As  this  enactment  is  contained 
in  a  very  intricate  sentence,  so  much  of  it  as  is  un- 
necessary for  our  present  purpose  has  been  enclosed 
within  brackets.  The  words  enclosed  within  brackets 
do  not  apply  to  the  transaction  we  are  now  considering 
for  the  following  reasons  : — Our  conveyance  is  to  be 
made  by  one  person  only  to  one  person  only,  and  not 
to  joint  tenants  or  tenants  in  common :  A.  B.,  the 
person  conveying,  purchased  the  land  himself,  and, 
therefore,  he  does  not  "  derive  title  through  any  one 
otherwise  than  by  purchase  for  value  ;  "  there  is  no  one 
concurring  in  the  conveyance  by  the  direction  of  A.  B. ; 
and  the  conveyance  is  not  expressly  made  subject  to 
any  estate,  interest  or  incumbrance.  If  the  above 
enactment  be  read  straight  through,  leaving  out  the 
words  within  brackets,  its  provisions  will  be  found  to 
correspond  with  the  terms  of  the  covenants  for  title  in 
the  form  of  conveyance  given  above  (e).  The  conditions 
to  be  fulfilled  in  order  that  the  required  covenants  may 
be  "  deemed  to  be  included  "  in  our  conveyance,  and 
implied  by  law  upon  the  execution  thereof,  appear  to 
be  (1)  that  the  conveyance  must  be  a  conveyance  fui 


{a)  >Seo    sect.    2    (v.) ;     ante, 
p.  037. 

(b)  Ante,  pp.  622,  628. 


(e)  8Ut.  44  &  45  Vict.  c.  41. 
id)  Ante,  p.  636. 
(e)  Ante,  p.  628. 
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vuluublocoiisiilt'iutionotlu'r  tlmn  a  moiigtif,"' (/).  «H'il 
(2)  thrtt  tho  person  iiitciulcd  to  be  hound  by  the  inii)li«'(l 
covenants  must  convey  and  l)e  expressed  to  conv«'y  as 
l)enelicial  owner  (j/).     Tlit>  statutory  covenants  for  title 
are,  however,  expressed  in  languajje  so  complicated  and 
ungainly,  that  the  draftsman  may  well  hesifaf e  to  adopt 
them.     Indeed  l)esid(>  the  involved  utterance  of  the 
statute,  the  old  common  form  of  covenants  for  title  (h) 
appears  lucid  and  melUHtious,  and  the  later  form  (i) 
terse.     Eut  if  the  retjuired  guarantee  is  .substantially 
furnished  by  the  incorporation  of  the  statutory  covi- 
nants,  as  appears  to  l)e  the  case,  thfc  convenience^  of 
reducing  the  length  of  the  deed  may  i)e  allowed  to 
prevail  over  the  objection  to  their  form.     We  will 
therefore  rely  upon  the  statute  for  the  covenants  for 
title,  taking  care  to  use  the  proper  statutory  words, 
without  which  the  necessarv  covenants  hv  the  vendor 
would  not  bo  implied  (k).    Our  conveyance  will  then 
take  the  following  form,  the  nature  of  the  transaction 
being  indicated  in  the  Testatum  instead  of  by  recital  :— 


THIS  INDENTURK  made  the  18th  day  of  December  11*13 

Uktween  a.  B.  of  Cheapoido  in  the  City  of  Loudon  Euquiru  of 
the  ono  part  and  C.  1).  of  Liuuohi's  Inn  in  the  County  of  Middlciicx 
Etiquiro  of  tho  other  part. 

WITNESSETH  that  ill  consideration  {I)  of  tlic  sum  of  one  thousand 
poundu  now  paid  by  the  said  C.  D.  to  the  8aid  A.  B.  for  the  purehajio 
of  the  unincumbered  fee  simple  in  possession  of  the  hea>ditament« 
hereinafter  described  (the  receipt  of  whiih  sum  the  H»i<l  A.  B.  doth 
lienby  acknowledge)  the  said  A.  U.  doth  hcnby  grant  (wi) «« beiirficial 
owner  (n)  unto  tho  saiti  ( '.  1). 

All  that  messuage  or  tenement  [iiiaert  description  of  Ihe 
property] 


Date. 
I'artics. 


(/)  Different  covenants  are 
implied  by  the  use  of  tho  words 
a«  beneficial  oiener  in  different 
conveyances  ;  e.g.,  in  a  mortgage 
absolute  covenants  for  title  arc 
thereby  impUed.  Sec  sect.  7, 
sub-sect.  1  (A),  (B),  (C),  (I)); 
ante,  pp.  U23,  021. 

{g)  Sect.  7,  sub-sects.  1  (A),  4  ; 

W.R.P. 


Testatum. 
Considcra. 
tion. 

Nature  of 

transaction. 

Receipt. 

Operative 
words. 

Parcels. 


ante,  pp.  023,  024,  030. 

(A)  isee  Appendix  (A). 

(•)  AtUe,  p.  028. 

(/t)  SUt.  44  &  45  Vict.  c. 
s.  7,  sub-s.  4  ;  ante,  p.  024. 

(/)  Ante,  p.  209. 

im)  Ante.  pp.  2<J7.  210. 

(m)  AiUe,  pp.  024,  030. 
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Receipt. 
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To  HAVK  AKU  TO  UwLU  the  wuio  preuiiM;*   ualu   »iiJ   Ti>   THK 
I'M  (o)  of  the  ••id  t".  1).  ill  ffc  wmplc  (;*). 
1m  with  ma,  *o.  {q). 

It  i»  no  longor  usual  to  indorsi-  u  n-ci-iitt  for  tho 
coiisiaerution  upon  a  deed ;  for  it  is  provicUnl  by  tho 
Conveyaucing  Act,  1881  (f),  that  a  n-coipt  for  coii- 
Hideration  money  or  Hocurities  in  the  body  of  a  dot-d 
oxocuti'd  after  the  year  1881  shall  be  a  sufficient  dis- 
charge, and  that  such  a  receipt,  or  an  indorseil  receipt, 
shall,  in  favour  of  a  subsequent  i)urchaser,  be  sufficient 
evidence  of  the  payment  or  giving  of  the  whole  amount 
of  the  consideration. 

The  above  form  of  conveyance  is  certainly  shorter 
than  that  previously  given  (») ;  and  similar  forms  are 
now  generally  adopted  in  practice.    But  it  can  hardly 
be  said  that  the  rights  and  obligations  of  tho  parties  to  a 
conveyance  may  be  determined  with  increased  accuracy 
or  simplicity  by  a  deed  relymg  on  the  provisions  of  the 
Conveyancing  Act,  1881  [i).     The  student,  when  la- 
proceeds  to  practice  drafting,  should  never  forget  that 
a  deed  is  not  an  end  in  itself,  but  k  only  a  means  for 
ascertaining  tho  rights  and  obligations  of  the  parties 
thereto.    His  object  should  be  to  deline  those  rights 
and  obligations  clearly  and  accurately,  rather  than 
briefly  or  (!ven  concisely.     It  is  of  course  uiuiecessary 
that  he  should  express  what  is  clearly  uuplied  by  law  ; 
but  not  the  least  important  part  of  his  task  is  to  satisf} 
himself  that  the  law  clearly  defines  those  rights  and 
obligations  for  which  he  omits  to  provide. 

It  is  beyond  the  scope  of  the  present  work  to  entti 
upon  a  discussion  of  the  forms  now  generally  used  iii 


(o)  Ante,  p.  210. 

(p)  Ante,  p.  208. 

(q)  Ante,  p.  t528. 

(r)  Stat.  44  &  45  Vict.  •■,  41, 
BH.  54,  66;  SCO  WmH.  Con  v. 
btttts.    227 — 230.     The    abBcnec 


of  an  iiidoi>ied  receipt  was 
formerly  regarded  as  a  uuapitiuuii 
lircunutancc. 

(a)  Atite.  p.  «27. 

(0  Stat.  44  &  06  Vitt.  t.  41. 


I  m 


OF    IHB   I'UKMKNT  FfUlM   OV   A    t'ONVKYAMK. 


U4:) 


tMjiiviytuiccs  luon-  coiiipliciitftl  tliiut  th«'  ulmvi'.    IJiit  us  Form  u( 

u  iiiortgugi'  of  lumls  1ms  furnu-d  tin-  sul»j«'ct  of  u  previous  StO^TOt""' 

iliHptt'r (m),  ami  n-ffieijcc  Ims  Ik-oh  frocjiu'iitly  nmdo 

k)  th«  sj'ttU'iut'iit  of  Irtiuls  on  memlxTs  of  u  family 

succc'ssivi'ly  for  life  and  ut  tuil  (x),  two  nioro  pncedonts 

arc  ai>iH'ndt'd  to  enable  the  student  to  see  how  theso 

transactions  are  carried  out  in  practice.     The  notes 

and    tho    references    given    therein    will    sutticiently 

explain  the  various  clauses  contained  in  the  deeds. 

The  outline  only  is  inserted  of  some  of  the  provisions 

of  the  sctth'nient. 


1.  MouTUAOt:  or  Fhkkholo  LA^ios  ru  TairiiTCKa  (y). 

THIS  INDENTURK  made  the  18th  <Uy  of  December  1013 
HKTWKKtf  A.  H.  of  [intcrl  dcucr.^  :ii  t]  hereinafter  referred  to  M  "  tho 
mortgagor  "  which  cxpreiwic  c'  .i  except  where  repugnant  to  the 
coiitoxt  inclmlu  hiM  heirs  exetutox^  adminintrators  or  Maigiis  (z)  of 
the  Olio  part  and  C.  D.  of  [iiutrt  dtscription]  and  B.  ¥.  of  [ituert 
(Uicriptwn]  hereinafter  referred  to  as  "the  mortgagees"  which 
exprewiion  shall  except  where  repugnant  to  tho  context  include 
tho  survivor  of  them  or  the  executor*  or  administrators  of  such 
survivor  or  their  or  his  assigns  (s)  of  the  other  part 

W'hkbkas  tho  mortgagor  is  seised  of  tho  hereditaments  herein- 
after described  for  an  estate  in  fee  simple  free  from  incumbrances  (a) 

Anu  wiiEUUAs  the  mortgagees  have  agreed  to  lend  to  the  mort- 
gagor tho  sum  of  4,UU0f.  upon  having  tho  repayment  thereof  with 


I>at<>. 
Parties. 


(«)  A)U(,  pp.  05<S,  Mq. 

(jc)  Ante,  pp.  101.  114,  HI), 
300,  30*— 101,  417—440,  43«. 

(:/)  Ante,  p.  .Wl. 

(z)  Interpretation  clauses  of 
tins  kind  save  much  subsequent 
rc]>ctition. 

(u)  If  it  should  happen  that 
tho  morti^gor  has  not  at  tho 
time  of  this  deed  the  legal  estate 
in  tho  lands  mortgaged  (as  if 
they  were  already  in  mortgage), 
but  should  afterwards  obtain  it, 
the  above  precise  recital  of  his 
seisin  would  take  eflect  by 
estoppel  to  pass  the  same  legal 
estate,  without  any  further  con- 
veyance, to  the  grantees.  But 
the  grant  alone,  without  such 
rpiiul,  would  net  have  this 
effect,  Ix-ing  an  inniK-ent  con- 
veyance ;   unU,   p.   210 ;    cf.  p. 


517.  Nor  would  an  ambiguous 
nxital  not  precisely  averring  the 
mortgagor's  legal  seisin  have  tho 
same  effect ;  for  instance,  a 
recital  that  ho  was  seised  of  or 
otherwise  well  entitled  to  the 
lands,  for  he  might  well  bo 
entitled  in  equity  but  not  at  law. 
And  no  such  estoppel  would  arise 
from  the  fact  that  tho  mortgagor 
enters  into  covenants  for  title. 
See  Bensley  v.  Burdon,  2  S.  4  S. 
510,  8  L.  J.  Ch.  85;  Bight  d. 
Jefferya  v.  BuckneU,  2  B.  *  Ad. 
278 ;  Doe  d.  Omsfitrd  v.  Stonr, 
3  C.  B.  17tl;  Utatk  v.  Crtalock, 
L.  R.  10  Ch.  22 ;  Gtneral  Finance, 
dc,  Co.  V.  Liberator,  d:c., 
Society,  10  Ch.  D.  15  ;  Onward, 
ftc.  Society  v.  SmJtL-asu.  I.HIW, 
1  Ch.  1;  Wms.  V.  &  P.  i.  022, 
023,  «J28,  ii.  lltiS,  H«4,  2nd  cd. 


Itecital  of 

mortgagor's 

seisin. 

Recital  of 
agreement 
for  loan. 


Ui 


0¥   THK   PUE8ENT   »OHM    O*-   A   CONVEYANCE. 


iiiuneyc 
lleccipt 


fVtvciiitnt  t«» 
l«y  iiitcrwt 


intcivat    at   the    rate   biTpiu*ft«T    luentiiMiwl    wourml    in    maiuick 

hereinafter  appearing 
Kir»t  teaU-  Now  this  Indkntuhm  witmwwbth  that  m  purHUiMico  ..f  the  »»i<l 

turn :  aKivement  anil  in  conitidoration  (6)  of  the  Mum  of  i.WOt.  u|i«u  «h«^ 

ruvenant  to     ojwcution  of  thexe  prwienU  paid  U)  the  mortKanor  by  the  mortKaKee* 
I**'!.!?"'**'*"'  out  of  ana  a*  money  liel.mumK  to  them  on  a  joint  account  (c)  (the 

receipt  of  which  Kuni  the  mortgagor  doth  hereby  a«  knowledge)  {•!) 

th«  mortgagor  doth  hereby  (ovenant  with  «he  mortiiagee^  to  jiiy  l« 

the  mortgagees  the  Kum  of  4,000/.  on  the  l»th  day  of  June  lltU  with 

inter«»t  for  the  same  in  the  meantime  at  the  rate  of  41.  pi-r  i-ent.  per 

annum  (e) 

Akd  ir  AMD  f«o  i.oNd  AS  any  principal  money  Khali  remain  duo 
.    .  upon  the  security  of  theiw  preiient«  after  the  18th  day  o(  Juno  lUU 

after  default.   ^^J  ^y  f^  j^^  mortgagecM  intereet  for  the  name  at  the  rate  afore»ai<l 

by  equal  half-yearly  paymenU  on  every  l»th  day  of  December  and 

18th  day  of  June, 
•ndtestutuni:        A^D  THW   ISUK>TIBK  also  wits«8»isth  that   in  further  pur- 
grant  of  land.  Huanco  of  the  said  agreement  and  for  the  ( ouitideratioii  aforebai«l 
Ojicwtivo         the  mortgagor  doth  hereby  grant  (/ )  as  BBSKHtiAi-  oWKKU  (</)  unto 

the  niortgageen 

All  that  (\n«rrt  diicripHon  of  prvpcilg) 

To  HAVis  Asu  TO  MOLD  the  nauic  preniirtiH  unto  and  to  the  umo 

of  (A)  the  mortgagi-es  u>  fee  simple  («)  subject  to  the  proviso  for 

i-etlcmption  hereinafter  contained 

I'KOVIDKD   ALWAYS  ANU   IT   IS   HEBKBV   AURKKU   ANU   UECLABKU 

that  ;f  the  mortgagor  shall  on  the  18th  day  of  June  1914  pay  to  thu 
mortgagees  the  sum  of  4,000f.  with  interest  for  the  same  in  the 
mcantimo  at  the  rate  of  4/.  per  cent,  per  annum  then  the  mortgagees 
shall  at  any  time  thereafter  upon  the  request  and  at  the  cost  of  the 
mortgagor  reconvey  the  said  premises  hereby  asuured  to  the  use  of 
the  mortgagor  in  fee  simple  or  as  the  mortgagor  shall  direct  ik) 
Covenant  to  A^u  the  mobtoaoob  doth  hereby  covenant  with  the  mortgagees 

insure  against  to  keep  all  the  messuages  and  buildings  now  existing  or  hereafter 
to  be  erected  upon  the  hereditameuU  hereby  assured  insured  against 
losii  or  damage  by  Jiro  in  the  sum  of  — f.  (/)  at  the  least  so  long  as 
any  money  shall  n-main  upon  the  security  of  those  presents  and 
duly  and  punctually  to  pay  all  premiums  an<l  sums  of  momy 
necessary  for  such  puri>oscs  and  to  produce  the  policy  or  policies 
of  such  insurance  and  the  receipt  lor  every  such  payment  to  the 
mortgagees  at  any  time  on  demand  (m) 

And  it  is  uebjcby  aubbbd  that  the  power  of  insurance  given  by 


words. 

Parcels. 

Uabuudum. 


l'ii>viso  for 
redemption. 


tire. 


Provision  as 
to  insnranco 
by  mort- 
gagees. 


(b)  Aiilr,  p.  20!». 

(r)  Ante,  p.  582. 

(rf)  Ante,  p.  042. 

{r)  Ante,  p.  55(». 

(/)  Auk,  pp.  207.  2 Mi. 

((/)  Anle,pi>.ti2i.  tMl.n.  (/). 

(A)  AiUe.w.  210,211. 

(I)  Anir,  pp.  208,  201). 

(k)  Attic,  p.  501. 


(f)  Whatovt-r  amount  may  be 
agreed  on,  it  should  of  course  Ito 
HufHcient  to  rcir-.u  t«  the  build- 
ings if  destroy cii 

(»»)  Sucb  a  covenant  is  always 
iiuerted  v  hen  the  mortgaged 
lands  1x4.  c  hounca  uf  buikting^ 
erected  thcrtton. 


op    TMFl    PIIRSRVT   POUM    OP   A    CONVEYANCR. 


ai.-. 


Uw  to  A  mnrtKaRrv  (n)  nhall  Ih>  <<xrrcii««hl(<  l>y  tlir  mort((»(i<«)i  in  thn 
pMe  of  a  brMch  of  »njr  of  thf  provimonn  of  the  roronwit  noxt 
hcrcinlipforp  cnnUinefl 

A^n  IT  18  HEREKV  AoniCED  that  the  miirtK»Kiir  Nhitll  not  pxrrciM* 
any  of  the  powrni  of  lp«ain(t  givrn  by  Uw  to  a  moriitARor  of  land 
without  the  cnnnont  in  writinR  of  the  mort({«gpc«  (o). 

Provided  ai.way.^  avd  rr  in  herriiy  aurbbd  that  the  moi-t- 
KaftePM  xhall  not  be  annwerable  for  any  involuntary  Iohmm  which  may 
happen  in  or  about  the  ezerriie  of  any  of  the  powerH  or  tru«ta  vested 
in  or  excroinable  by  the  mortgaBefM  »«  mortifaaeen  under  the<ie 
prenentK  (p) 

In  wttnem  *c.  I<i) 

2.  A  Setti.imext  or  FREEiioLn  Laxdr  ox  Marriage. 

THIS  INDENTURE  ina<1p  the  18th  day  of  December  1913 
RETWBKX  a.  B.  \lkf  tfltlor  and  inlendfj  huMxind]  of  [df»criplioH]  of 
the  firnt  part  C.  I>.  [ihf.  inlrndrd  trift]  of  [dtseriplion]  of  the  «»cond 
part  E.  F.  of  [detrriplion]  and  O.  H.  of  [HeseripHon]  [propo»fd 
trutttn]ol  the  third  part  and  J.  K.  \granlre  to  u»t»\oi  the  fourth  {tart. 

WiTMsasxTH  that  in  connideration  of  a  marriage  intended  U\  l)e 
solemnized  between  the  f.  'd  A.  B.  and  t'.  D.  and  in  purnuanoe  of 
an  agreement  in  thin  behalf  entered  into  upon  the  treaty  fur  the 
Mid  intended  marriage  the  itaid  A.  H  doth  hereby  grant  as  settlor  (r) 
unto  the  laid  J.  K. 

Aix  and  .sinoulab  the  manor  manoion  house  meHiuagen  landii 
tenement*  and  hereditamentd  dewrihed  in  the  Schedule  hereto 

To  HAVE  AND  TO  HOLD  the  same  prpinii«'«  unto  the  laid  .1.  K. 
in  fee  Himple  (*) 

To  THE  VHT.  or  the  said  A.  B.  in  fee  Kiniple  until  the  mi<l  intencled 
marriage  and  after  the  Holemnization  thereof  (t) 

To  THE  ti.iE  that  the  Mid  C.  I),  ^hall  t'''  iicefortli  diirius  the 
joint  lives  of  the  Mid  A.  B.  arid  f.  1).  receive  out  of  all  the  premixeM 
the  yearly  rent-rhargo  of  3(K)/.  an  her  Bcparat^*  property  but  with- 
out   power  of  anticipation  («)  to  commenoo  from  the  day  .if  the 

."502,   n.    (:),   n«   to   the    proper 


Rentrirtion  on 
thcexerciaeof 
the  mortga- 
gor'a  powen 
of  leaMing. 

Mortgagee* 
not  to  be 
liable  for 
involuntary 
kvwe*. 


IHte. 
PiirtieH. 


Te.ttiitum. 


Operative 

"iirdn. 

I'tirceN. 

ILtliendnm. 

To  the  use  of 
the  aettlor 
t'll  the 
inarriafcc. 
Pin  money 
rent-charno. 


(n)  Anif,  p.  573. 

(o)  Anie,  pp.  567,  508. 

(p)  This  protection  is  given  by 
the  Conveyancing  Act,  1881. 
with  regard  to  the  exercise  of 
the  power  of  itcde.  thereby  con- 
ferred, and  is  extended  by  the 
Omveyancing  Act,  1911,  to  the 
exercise  of  any  power  or  pro- 
vision contained  in  the  raortgago 
dee<l ;  stats.  44  *  45  Vict.  c.  41, 
H.  21  («) ;  1  &  2  (ieo.  V.  c.  37. 
H.  5  (2) ;  but  it  has  been  usual  to 
give  to  mortgagees -a  general 
indemnity  in  the  aliove  terms, 
which  art-  wider  than  those  of 
these  statutes. 

(q)  Anif,  p.  (528  ;   see  anf. ,  p. 


stampa. 

((•)  .4        p.  024. 

(/()  ^1,  .  pp.  208,  2t»9.  Cato 
nuist  bo  taken  duly  to  limit  an 
estate  in  fee  simple  to  the  grantee 
to  uses,  or  those  to  whom  the  use 
of  the  lands  is  given  will  take 
legal  estates  by  the  operation  of 
the  Statute  of  Uses  during  his 
life  only  ;  see  Dyer  188a ;  Jr  i- 
kiM  V.  Young,  Cro.  ("«r.  230 ; 
Meredith  v.  Jonnn,  ib.  244  ;  Sug. 
Pow.  14ft,  8th  eti.  ;  Williams  on 
Settlements,  7 ;  Jte  Hunter  <tf 
netdetVaConlrm-i.  !?«".  I  ""h.  4<i. 

(0  AhU,  p.  384. 

(«)  AnIe,  pp.  .130—323. 
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To  the  use  of 
the  settlor 
for  life. 

Jointure 
rent-charge. 


To  tmstees 
for  a  tenn 
to  raise 
portions. 


To  the  first 
and  other 
sons  of  the 
ninrriage  in 
tail  male. 
To  Uie  settlor 
ill  fee  simple. 


solemnization  of  the  said  intended  marriage  and  to  be  payable  by 
equal  quarterly  payments  on  the  usual  quarter  days  without  any 
de<luetion  {x)  tJie  first  payment  of  an  apportioned  part  (y)  of  the  sai<l 
rent-charge  to  be  made  on  the  first  of  such  quarter  days  which  shall 
ore ur  after  the  solemnization  of  the  said  intended  marriage  (?)  And 
subject  to  the  said  rent-charge 

To  THE  vn  of  the  said  A.  B.  during  his  life  (a)  without  impeach - 
nicnt  of  waste  (6)     And  after  death 

To  THK  08E  that  the  said  C,  D.  shall  thenceforth  receive  durliip 
her  life  out  of  all  the  premises  the  yearly  rent-charge  of  2,000/.  by 
way  of  jointure  and  in  bar  of  dower  (c)  to  commence  from  the  day 
of  the  death  of  the  said  A.  B.  and  to  l)e  payable  by  equal  quarterly 
payments  on  the  usual  quarter  days  without  any  deduction  (li)  the 
first  payment  of  an  apportioned  part  (e)  of  the  said  rent-charge  to 
he  made  on  the  first  of  such  quarter  days  which  shall  occur  after 
the  death  of  the  said  A.  B.  (/ )    And  subject  to  the  said  rent-charge 

To  THR  USE  of  the  said  E.  P.  and  (J.  H.  for  the  term  ot  one 
thousand  years  to  commence  from  the  death  of  vLe  said  A.  B.  {g) 
without  impeachment  of  'e  (A)  upon  the  trusts  and  subject  to 
the  provisioiiK  hereinafter  .  lared  and  contained  And  subject  to 
the  said  term 

To  THE  rsE  of  the  first  and  other  itmxs  .f  the  said  A.  B.  by  the 
said  C.  D.  severally  and  successively  in  remainder  one  after  the 
other  accordinj:  to  seniority  in  tail  male  (i)  with  remainder 

To  THE  U.SK  of  the  said  A.  B.  in  fee  simple  {k) 


{x)  See  Davidson,  Prcc.  Con  v. 
iv.  402.  n.  (i).  3rd  ed. 

(V)  Anie.  p.  131. 

(:)  Ante,  pp.  4.'»8-442. 

(n)  Anlr.j>]\.  114.  211. 

(h)  Ante.  p.  118. 

(<•)  Ante,  pp.  330—332. 

Id)  See  note  (r)  alHive. 

\f}  Antf.  p.  13i. 

(/)  Ante,  pp.  438—412. 

((/)  Anh,  pp.  rt\5,  644  nq. 

('/.)  Aiite,]>]h  118,  520. 

(.)  Antf.  pp.  101,  208. 

{k)  ^n/^pp.  3.')3-357.  These 
limitations  are  those  ii.sunllv  con- 
tained in  a  settlement  made  by 
one  Bei.sed  in  fee  on  his  own 
niarrinatc.  Where  the  settlement 
is  made  by  a  father,  tenant  for 
life,  and  his  son.  tenant  in  tail,  on 
t  he  occasion  of  thi-  son's  marriage 
or  attainment  of  majority,  tlic 
limitations  arc  much  roon'  elalxi- 
ratc.  It  is  usual,  though  not  of 
course  al)Polutel>-  necessary,  to 
carr^'  out  khcIi  a  s«-ttleinent  by 
t\vo'dce<ls.  The  first  is  a  dis- 
eiilniiing  assurance  duly  cnrnlled. 
wherebv  the  father  and  son  arniit 


their  resi)ective  estates  in  the 
lands  to  a  third  jKrson,  usually 
t  he  family  solicitor,  in  fee  simple 
to  such  uses  as  the  father  and 
son  shall  by  deed  jointly  appoint . 
iiiid  in  default  of  such  appoint- 
iiient  to  such  uses  as  the  son,  if 
he  shall  survive  the  father,  shall 
by  deed  or  will  appoint,  and  in 
default  of  such  apiiointment  to 
the  uses  to  which  the  lands  pre- 
viously stood  limited.  By  the 
second  deed  the  father  and  son 
in  exercise  of  their  joint  power 
of  appointment  appoint  that  the 
lands  shall  thenceforth  remain 
to  the  uses  thereinafter  declared, 
and  by  way  r)f  further  assurance 
grant  the  lamis,  according  to 
their  respettivo  estates  therein, 
to  11  thini  }K'rson  in  fi^e  simple 
to  the  same  uws  j  see  ante,  )i|). 
380.  390.  IWs  arc-  then  <li- 
clare<l,  under  which  the  son  takes 
u  rent -charge  for  his  sup])«pit 
during  the  father's  life,  and  the 
son's  wife  (if  the  settlement  is 
made  on  bis  marriage)  a  renl- 
elinrj.'e  for   lur  life   in   ease  she 
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And  it  is  nEHEBv  aoiiked  and  dfclahkd  [Here  follow  the  Tru»t«  of  term 
Inmlx  of  Ihe  hrm  of  one  thovmnd  yearn,  which  are  shortlif  lo  raise  to  raise 
nfler  the  neltlor's  death  or  in  hi»  lifetimf  at  his  reqmid  in  writing  bg  IX""''"""*  "• 
mortgage  of  all  or  any  part  of  the  premines  for  the  whole,  or  part  of 
the  term  or  hy  sale  of  timher  or  minfraln  or  out  of  ihe  rents  -■  I  profits 
or  hy  any  other  rennonrihle  means,  portions  for  the  children  or  child  of 
the  marriage  (other  than  the  firnt  or  only  or  other  son  who  before 
attaining  the  age  of  tirenty-one  years  shall  become  entitled  in  possession 
or  remainder  to  the  first  estate  in  tail  male)  who  being  sons  or  a  son 
sluill  attain  the  age  of  twenty-one  years  or  being  daughters  or  n 
daughter  shall  attain  that  age  or  marry  under  that  age,  namely  (say) 
10.000/.  if  there  shall  he  hut  one  such  child.  18,000/.  if  there  shall  be  hit 
tiro,  24,000/.  if  there  shall  be  but  three,  and  30,000/.  if  there  shall  he 
four  or  more  such  children  ;  such  sums  to  be  paid  to  such  one.  or  more 
fxelusiivly  of  Ihe  others  or  other  of  such  children  at  siieh  times  vol 
pretnoHsly  in  the  ease  of  sons  lo  the  attainment  of  majority,  and  in  the 
case  of  daitghters  to  majority  or  marriage,  and  subject  to  suck  pro- 
visions  as  the  settlor  shall  by  deed  or  will  appoint,  and  in  defatiU  of 
siieh  appointment  to  he  divided  equally  between  the  children  if  more 
than  one,  and  paid  to  sons  at  twenty-one  and  to  daughters  at  twenty- 
one  or  marriage.  There  are  added  a  hotchpot  clause  providing  that 
a  child  to  whom  any  appointment  is  made  must  bring  the  sum  appointed 
into  account  before  taking  any  of  the  unappoinied  part  of  the  trust 
fund  (/),  and  provisions  for  the  maintenance  of  the  younger  children 
during  minority  after  the  setllor^s  death,  for  the  advancement  of  part  of 
their  portions  for  their  benefit,  for  the  tenant  for  life  to  keep  down  the 
interest  on  money  raised  for  portions  in  his  lifetime,  and  for  the  surplus 
rents  to  he  taken  hy  Die  reversioner  (m).  Then  follow  powers  for  the 
settlor  lo  jointure  a  future  wife,  ami  to  charge  portions  for  the  ehildrtn 
of  II  future  marriage  («).] 

And  it  is  hrrebv  acrxed  and  declared  that  the  said  E.  F.  Appointnifflit 
and  (i.  H.  shall  he  the  trustees  of  these  presents  for  the  purposes  "'  trustees  fo» 


shall  lie  left  a  widow  in  the 
father's  lifetime,  and  a  rent- 
•  harge  of  larger  amount  for  her 
jointure  if  she  shall  survive  Ixith 
the  father  and  the  .'^on.  and  the 
father  has  a  life  estate  in  resto- 
ration of  his  former  life  estate, 
and  after  the  father's  death  the 
lands  are  limited  to  the  son  for 
life,  with  remainder  to  trustees 
for  a  term  to  raise  portions  for 
his  younger  children,  with  re- 
mainder to  his  first  and  other 
sons  in  tail  male,  with  divers 
other  reraain<lers,  as  to  the 
father's  other  soai.  if  any  be 
living,  suecessivoly  for  life  with 
remainder  to  their  sons  in  tail 
male-.  ;iHtl  In  (he  rsntiN'  ilali};'iifrs 


Ix-ing  to  the  son,  who  was  the 
disentailing  tenant  in  tail,  in  fee 
simple.  See  Williams  on  Settle- 
ments, 214  —  218.  288  —  201; 
Davidson,  Prec.  t'onv.  iii.  324 — 
nao.  3rd  ed.  ;  Wms.  Conv.  Stat. 
r.i7. 

(/)  Sec  Wms.  Pi-rs.  Prop.  40J>, 
048,  17th  cd. 

(m)  Ante,  p.  545.  As  to  the 
object  and  form  of  the  tnists 
of  a  term  to  raise  portions,  sen 
Williams  on  Settlements,  21fl, 
259  "i. ;  Davidson,  Prec.  Conv. 
i.  321,  6th  ed. ;  iii.  405  sq.,  088. 
3nl  ed.  ;  Davidson's  Concise 
Precedents.  542,  18th  e<l. 

(n)  Sec  Williams  on  Settle- 
mi  n(r<.    200 ;     Davidson.    Prec. 


in  tail,  the  ultiniiite  remainder      t'onv.  iii.  4t'><i'«i/..  lOOl  »<7.,  3nlc<l. 
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the  purpoRes 
of  the  Settled 
Land  Acts. 

Provision 
dispensing 
with  notice 
to  such 
trustees. 

And  with  the 
restriction  on 
sale  or  lease 
of  principal 
mansion 
house,  &c. 

Provision  as 
to  rent  on 
mining  leases. 


Accumula- 
tions during 
minority. 


of  the  Settled  Land  Acts  1882  to  1800  (o)  and  the  42nd  section  of  the 
Conveyancing  and  Law  of  Property  Act  1881  (p) 

And  that  it  shall  be  lawful  for  the  said  A.  B.  to  exercise  all 
or  any  of  the  powers  given  to  a  tenant  for  life  by  the  said  Settled 
Land  Acts  with  respect  to  all  or  any  part  of  the  hereditaments 
hereby  assured  without  giving  to  the  trustees  for  the  time  being  of 
these  presents  for  the  purposes  of  the  same  Acts  any  notice  of  his 
intention  in  that  behalf  (9)  and  as  regards  the  principal  mansion 
house  on  the  same  heredituments  >.nd  the  pleasure  grounds  and 
park  and  lands  usually  occupied  therewith  or  any  part  thereof 
respectively  without  the  consent  of  the  same  trustees  or  an  order 
of  the  Court  (r) 

And  that  the  whole  of  the  rent  reserved  by  any  mining  lease  of 
the  premises  to  be  granted  under  the  Settled  Land  Acts  1882  to  1800 
shall  be  received  by  the  person  or  persons  for  the  time  being  entitled 
to  receive  the  rents  and  profits  of  the  premises  and  shall  be  applicable 
by  him  or  them  as  rents  and  profits  and  no  part  of  any  such  rent 
shall  be  set  aside  as  capital  money  arising  under  the  said  Settled 
Land  Acts  («) 

And  that  in  the  event  of  the  death  of  any  person  who  shall  have 
been  entitled  in  possession  to  the  premises  for  an  estate  in  tail  male 
by  these  presents  limited  to  him  as  purchaser  under  the  age  of 
twenty-one  years  the  said  E.  F.  and  G.  H.  or  other  the  trustees  or 
trustee  for  the  time  being  of  these  presents  shall  hold  any  fund  which 
they  or  he  may  have  accumulated  pursuant  to  the  42nd  section  of 
the  Conveyancing  and  Law  of  Property  Act  1881  out  of  income 
arising  from  the  premises  whilst  such  infant  was  so  entitle<l  in 
possession  upon  trust  to  apply  the  same  in  the  purchase  of  land 
in  England  or  Wales  to  be  settled  to  the  subsisting  uses  of  the 
settlement  hereby  made  but  with  liberty  to  apply  the  same  in  any 
manner  in  which  capital  money  arising  imder  the  Settled  liand 
Acts  1882  to  1800  from  the  sale  of  any  land  so  settled  would  Iw 
applicable  (/) 

In  witness  &c.  (u) 

ITie  Schedule  above  referred  t<j  [contains  a  particular  ihscriplion 
of  the  proptrty  conveyed] 


(o)  Ante,  p.  121. 
(p)  Ante,  p.  302.  n.  (<). 
(9)  Ante,  pp.  121.  123.  n.  (.). 
(r)  Ante.    pp.    121—123.       A 
settlor,  who  is  hin-self  sciso<l  in 
fee,  will  naturally  desire  to  Iw 
•  Stamp  on      unrestricted  in  his  exercise  of  thf 
mntriage  powers  Riven  by  the  Settlwl  Land 

settlements  of  Acts ;   but  it  is  not  common,  in 
real  estate.       the  case  of  family  re-settlements, 
BO  to  remove  the  restriction  on 
the  sale  or  lpai<ing  of  the  juiii- 
fip-il  mansion  house. 


(*)  Ante,  pp.  122,  123. 

(()  In  default  of  this  pro- 
vision, the  accumulations  would 
belong  to  the  infant's  legal  ;M-r- 
sonal  representatives.  See  W  ni ; , 
Oonv.  Stat.  206,  209. 

{«)  Ante,  p.  628.  ♦Deeds  of 
settlemrnt  on  marriage  of  real 
estate  arc  charged  with  a  stamp 
duty  of  10*.  only  ;  see  stat.  10 
Kdw.  VII.  c.  8,  s.  74;  ante. 
pp.  80.  n.  (m),  156.  n.  (rf),  21H, 
n.  (h).  Iil:i. 
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PART   VII. 


OF   REGISTEBED   LAND. 


\Vk  have  seen  (a)  that  under  the  Land  Transfer  Acts, 
1H75  and  1897  (t),  and  the  Order  in  Council  made 
thereunder,  registration  of  the  title  to  lands  situate  in 
the  county  and  city  of  London  has  been  made  com- 
pulsory on  sale.  It  is  therefore  necessary  to  give  some 
account  of  the  system  of  registration  of  title  established 
by  these  Acts.  Beglstration  of  title  was  first  intro- 
duced as  a  voluntary  system  by  an  Act  of  1862  (c),  but 
this  Act,  having  met  with  small  success,  was  superseded 
by  the  Ijand  Transfer  Act,  1875  (d).  EegLstration 
under  the  Act  of  IS'^S  was  also  optional,  and  was  but 
seldom  employed.  The  Act  of  1897  and  the  Land 
Transfer  Rules,  1898  and  1903,  amended  the  Act  of 
1875  in  several  important  particulai's,  besides  pro- 
viding for  compulsoiy  registration  in  the  manner 
already  described  (e).  The  llules  of  1(H)3  have  been 
amentied  by  the  liand  Transfer  Rul.'s,  1908  (/). 

Under  the  Land  Transfer  Acts,  1875  and  1897  (7),  Offico  of  lan.l 
there  is  established  an  office  of  land  registry,  with  a  '■^B'''*'y- 


(a)  Ante,  pp.  214,  21  o. 

(6)  Stat.  38  &  39  Vict.  c.  87 ; 
00  k  01  Vict.  o.  05. 

(f )  Stats.  25  &  26  Vict.  c.  53 ; 
Bce  Sug.  V.  &  P.  605  sq.,  14th  eti. 
Another  Act  of  the  same  session, 
Htat.  25  k  26  Vict.  c.  67,  em- 
puwered  persons  claiming  to  he 
entitled  to  land  in  po,-cie88ion  fur 
an  estate  in  fee  Himple,  or  claim- 
ing poM'er  to  dispose  of  such  an 
rstatc,  t«  apply  to  thf-  Court  of 
Chancery  for  a  deelArntion  of 


title;  sec  Sug.  V.  &  P.  511  nq., 
lith  c<l.  Til  Act  does  not 
appear  to  have  Ijcen  rep«>ale<l. 

(d)  Stat.  3H  &  :{!»  N'ict.  c.  87. 
s.  12.5. 

(<■)  Antf,  pp  214,  21.'».  610, 
629.  538. 

(/)  See  W.N..  21st  Nov.,  19U8. 

((/)  Stats.  38  &  3»  Vict.  c.  87, 
KS.  100  xq.  ;  (iO  &  01  Vict.  c.  «i5, 
pt.  ii. ;  I^nd  Transfer  Rulen. 
<903.  hereinafter  loferrid  to  tut 
L.  T.  R.  ;i903). 


M 
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What  land 
may  be 
registerwl. 


CSopyhoIds ; 

ctiRtomary 

freeholds. 


Whom 
entitled  to 
apply  for 
reRi-stration. 


OF   BEaiRTFnET>   TiANP. 

registrar  and  other  officials.  Application  may  bo  mad^ 
at  tliis  office  for  registration  of  the  applicant  or  his 
nominee  or  nominees  as  the  proprietor  or  proprietors, 
either  with  an  absolute  title  or  witli  a  possessor^'  tit  If 
(»nly,  of  any  freehold  land,  or  of  any  leasehold  land  held 
under  a  lease  which  is  either  inunediately  or  mediately 
derived  out  of  land  of  freehold  tenure  and  is  for  or 
determinable  on  a  life  or  lives  or  for  a  term  of  years  of 
which  more  than  twenty-one  are  unexpired  (h).  An 
underlease  is,  but  a  term  cr»»ated  for  mortgage  pur- 
poses (/)  is  not  to  be  deemed  such  a  lease  (fc).  C<)i)y- 
holds  are  excepted  from  the  Acts  ;  and  so  are  customaiy 
freeholds  {I),  in  any  case  in  which  an  adnussion  or  any 
act  by  the  lord  of  the  manor  is  necessary  to  perfect  the 
title  of  a  purchaser  from  the  customary  tenant  (tw) .  The 
term  Innd  as  used  in  the  Acts  includes  all  heredita- 
ments, corporeal  or  incorporeal  («) ;  and  the  t  itle  to 
an  midivided  share  of  land  may  l)e  registered  (o).  Tlif 
Acts  do  not  apply  to  Scotland  or  Ireland  ( f). 

'I'he  persons  entith'd  to  apply  for  registration  are 
(1)  any  ])ersou  who  has  contracted  to  buy  for  his  own 
)»enefit,  in  the  case  of  freeholds,  an  estate  in  fee  simple 
or  in  the  case  of  leaseholds,  land  held  under  such  a  lease 
as  above-mentioned,  and  in  either  ca.^e  whether  subjert 
or  not  to  incumbrances,  ])rovi(led  that  tlie  vendor  con- 
sent to  the  application  ;  ('2)  any  person  entitled  for  bis 
own  benefit  at  law  or  in  equit;  to  such  an  estate  in 
freeholds  or  such  leasehold  land,  subject  or  not  a^ 
aforesaid  ;  (:l)  any  person  capable  of  disposing  for  bis 
o^vn  benefit  by  way  of  sale  of  such  un  estate  in 
(h)  Stat.  .'J8  &  3ft  Vict.  c.  87.  (»n)  Stat.  38  &  39  Vict.  c.  87. 

ss.  2.  t>,  11,  as  amondod  by  fiO  & 
01  Vict.  c.  R!i,  ft.  14.  and  First 
Scho<lulo:   L.  T.  R.  (1003)  51— 
(17;    L.  T.  K.  (1908)  I.  18,  II., 
111. 
(i)  Ante,  pp.  577.  .'579. 
(l)  Stttl.  rtO  &  111  Vict.  r.   i;5. 
First  Schoilnle. 
(/)-»■l»l^  pp.  474—470. 


s.  2;  swi  (W  *  «1  ViPt.  r.  >'<■>. 
First  Schcdid**. 

(n)  Stat.  «(>  &  fil  Virt.  r.  Ii:.. 
K.  24. 

(n)  Stat.  00  ft  01  Viet.  c.  •>•">. 
s.  14(1);   L.  T.  R.  (liHKl)  77. 

ip)  SI  fit.  3H  *  3<>  Virt.  ••.  -sT 
s.  2. 
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froclioldf*  or  sncli  loasehold  land,  subject  or  not,  as 
ivforesaid  (q) ;  (4)  any  person  holding  land  on  tmst 
for  sale,  and  any  trustee,  mortgagee  or  other  person 
having  power  of  sale,  with  the  consent  in  each  case 
of  the  persons  (if  any)  whose  consent  is  required  to 
the  exercise  hy  the  applicant  of  his  trust  or  power  of 
sale  (r) ;  and  {r>)  any  two  or  more  persons  entitled 
fitr  their  own  benefit,  concun.'ntly  or  successively,  or 
]»iirtly  ill  one  mode  and  ])artly  in  another,  to  such 
isUtes,  rights  or  interests  in  land  as  would,  if  vested 
in  one  ]><  ison,  entitlt>  him  to  be  registered  as  proprietor 
of  the  land.  Thesf  hvst  may  apply  to  b»'  registered 
as  joint  proprietors  in  the  same  manner  and  with  the 
same  incidents,  so  far  as  circumstances  admit,  as  a 
single  proprietor  (.s). 

Eveiy  api)licati(m  for  registration  of  freeholds  m--st  Appliration 
bo  made  in  the  manner  prescribed  by  the  Rules  of  t^Jn"^!' **"" 
1908  (t),  stating  whether  an  absolute  or  a  possessory  freeholtln- 
title  is  required.  And  the  application  must  be  accom- 
panied (unless  the  Registrar  otherwise  direct)  by  (1)  all 
such  original  deeds  and  documents  relating  to  the  title 
as  the  applicant  has  in  his  possession  <»r  under  his 
control,  includhig  opinions  of  counsel,  abstracts  of 
title,  contracts  for  or  conditions  of  sale,  requisitions. 
iv])lies  and  other  like  documents,  in  regard  to  the 
title,  and  (2)  a  copy  or  sufficient  abstract  of  the  latest 
document  of  <  itle.  not  being  a  document  of  record,  and 
(i\)  sufficient  iiartieulai-s  to  enable  the  land  to  be  fiilly 
identified  on  the  ordnance  map  or  Tiand  Tlegistry 
general  nia)»  ;  also  a  list  in  duplicate  of  all  documents 
so  delivered  (»«)•  Wiere  the  applicant  has  no  docii- 
ments  of  title  in  his  possession  or  under  his  control. 


(</)  Stat.  38  &  .•)»  Vict.  c.  87. 
RH.  5,  11  ;  (W  &  (il  Vict.  o.  65, 
First  Schrdiilo. 

(r)  Stnt.  38  &  3ft  Vict.  c.  87. 
K.  (>M. 

(«)  Sect.   tiO,  as  nmcmlcil   l>y 


Stat,  no  &  61  Vict.  c.  66,  s.  14  (1), 
ami  First  Schedule. 

(0  L.  T.  R.  {lft<>8)  I.  18,  and 
First  Schedule. 


(«) 


R.  (I!KW)  1.  19. 
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Application 
for  registra- 
tion with 
absolute  title. 

Investigation 
of  the  title. 


When  it  may 
he  modified. 


Advertise, 
ment  of 
application. 

Ohjpction. 


and  the  registrar  is  satisfied  on  inquiry  or  otherwise 
that  he  in  in  possession  or  receipt  of  the  rents  and 
profits  of  the  land,  a  statutory  declaration  by  him  as 
to  the  time  for  which  he  and  his  predecessors  have 
been  in  such  possession  or  receipt  may  be  taken  as 
primd  facie  evidence  of  his  right  to  apply  for  registra- 
tion as  first  proprietor  (r). 

Where  an  absolute  title  is  required,  the  applicant  or 
his  nominee  shall  not  be  registered  as  proprietor  of  thf 
fee  simple  unless  and  until  the  title  is  approved  by  the 
registrar  (w).    And  the  title  is  to  be  examined  by  oi' 
under  the  superintendence  of  the  registrar  in  accord- 
ance with  the  usual   conveyancing  practice  (x),  tlif 
registrar  being  at  liberty  to  refer  the  whole  or  any 
part  of  the  examination  for  the  opinion  of  one  of  the 
official  examiners  of  title,  and  to  act  on  such  opinion  {y). 
But  when  (1)  the  land  has  been  sold  or  purchased 
(inder  an  order  of  the  Court,  or  (2)  has  been  regis- 
tered with  possessory  or  qualified  title  for  six  years, 
the  first  proprietor  having  been  a  purchaser  on  sale, 
or  (3)  it  shall  appear  to  the  registrar  that  the  title  has 
been  sufficiently  investigated  on  a  transaction  for  vahic 
the  examination  of  the  title  may  be  modified  in  suoli 
manner  as  the  registrar  may  think  fit  {:).    Except  in 
the  cases  specified  in  the  Rules  (o),  before  any  repis- 
tration  is  completed  with  absolute  title,  the  application 
is  to  be  advertised,  stating  a  time  within  which  objec- 
tions may  l>e  made  (b),  and  any  person  may  object  fo 
the  registration  (c).    If  any  such  objection  is  made, 
the  title  is  not  to  be  registered  until  the  objection  has 


(,)  L.  T.  R.  (1908)  1.  38. 

(w)  Stat.  38  &  39  Vict.  c.  87, 
(..  «;  L.  T.  R.  (1908)  I.  35. 

(I)  L.  T.  R.  (1908)  I.  2<. 

(«)  L.  T.  R.  (1908)  1.  25. 

(z)  I^  T.  R.  (1908)  I.  27. 

(o)  tSee  I^  T.  R.  (1908)  I.  30, 
providing  that  advertinement 
may  Ix'  dispensed  with  in  oertnin 


coses  where  the  laml  is  Hituatc 
in  a  compulsory  registration 
district,  and  the  applicant  is  i 
purchaser  on  a  sale  complctiil 
within  the  year  precedinc  tin 
ai>plicatton. 

(6,  Stat.  33  &.  30  Vict.  o.  s7. 
.^.  17(1);L.T.  R.(l908jl.28.L'".>. 

(f)  L.  T.  R.  (1908)1.  31. 
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bfi'U  withdiawii  or  otlierwiso  disposeil  of  (J).  Tho 
rogistrar  has  jiuisdiction  to  hear  and  deterinino  any 
such  objection,  subject  to  an  appeal  to  the  Court ;  or 
the  registrar  may,  insti-ad  of  deciduig  any  question 
himself,  refer  it  at  once  to  the  Court  for  decision  (<■)• 
If  the  registrar,  upon  the  examination  of  any  title,  is 
of  opinion  that  the  title  is  open  to  objection,  but  is 
nevertheless  a  title,  the  holding  under  which  will  not 
b(>  disturbed  (/),  he  may  approve  of  such  title,  or  may 
require  tho  applicant  to  ai)ply  to  the  Court,  upon  a 
statement  signed  by  the  registrar,  for  its  sanction  io 
the  registration  (jj).  All  jurisdiction  vested  l>y  the  Acts 
or  Rules  in  tho  Court  is  assigned  to  the  senior  Judg«' 
for  the  time  being  of  tho  Chancery  Division  of  tho 
High  Court  (/i).  Incumbrances,  conditions,  and  other 
burdens  (including  fee  farm  grants,  or  other  grants 
reser\ing  rents  or  services)  to  which  the  land  may  be 
subject,  aro  to  bo  entered  in  tho  register  hi  accordance 
with  tho  title  produced  (0-  Before  the  completion  of 
the  registration  of  any  land  in  respect  of  which  an 
exanunation  of  titl(  is  required,  the  vendor  and  his 
solicitor,  in  cases  where  the  applicant  is  a  jM-rson  who 
has  contracted  to  buy  such  land,  and  in  all  other 
cases  (j)  the  applicant  and  his  solicitor,  must,  if  re- 
quired by  the  registrar,  each  nuike  a  statutory  decla- 
ration that  all  deeds,  wills  and  instruments  of  title, 
and  all  charges  and  incuinl)rances  alTecting  tho  title 
to  the  land  and  all  facts  material  to  such  title  have 
boon  disclosed  hi  the  course  of  the  investigation  of  title 
made  by  the  registrar  (fc).     And  a  person  shall  not  bo 


I'owcr  Uy 
approve  (if  a 
good  holiliiig 
title. 


JiicuuibraiiceH 
prior  to  tint 
rrgistratiun. 


DiMclutiurc  of 
all  things 
affecting  thu 
title. 


((f)  Ibid.  I.  32. 

(e)  Stat.  38  &  39  Vict.  c.  87, 
^  17  (2);  L.  T.  R.  (1903)  297; 
L.  T.  K.  (1908)  I.  33. 

( / )  I.e.,  what  is  called  a  gootl 
lujlding  title  ua  distinguishctl 
from  a  good  marketable  title ; 
Bee  ante,  p.  010. 

{■})  Stat.  38  k  39  Vict.  c.  87, 
8.  17  (3). 

(/.)  L.  T.  R.  (1903)  209. 


(»■)  L.  T.  R.  (1908)  L  43.  As 
to  notification  of  the  cessation  of 
such  incumbranccH,  sc«  stats.  38 
&  39  Vict.  c.  87,  8.  19  ;  60  &  «1 
Vict.  c.  »i5,  First  IScheduIe ; 
L.  T.  R.  (1003)  21«,  217;  2 
Wuw.  V.&  P.  1174— 1177, 2nd  cd. 

(j)  Ante,  pp.  650,  651. 

ik)  Stat.  38  &  39  Vict.  c.  87, 
s.  70;  L.  T.  11.(1908)  I.  44. 
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deeda  with 
notioo  of 
regiatration 


rt'gisti'ivd  an  thu  proprietor  of  land  until,  if  rt'tiiiinU 
by  the  reguitrar,  lie  ha8  produced  to  him  such  docu- 
Mftrkiii^  title  lueiits  of  title  as  will,  in  his  opinion,  when  stamped  ov 
otherwise  marked,  give  notice  to  any  purchaser  or  other 
person  dealing  with  the  land  of  the  fact  of  registration, 
and  the  registrar  shall  stamp  or  otherwise  mark  tlu' 
same  accordingly,  or  until  ho  has  otherwise  satisfied 
the  registrar  that  th(^  fact  of  registration  cannot  hv 
concealed  from  a  purchaser  or  other  peixon  dealing 
with  the  land  (/).  When  these  requirements  have  been 
complied  with,  and  all  requisitions  and  objections  (if 
any)  have  been  disposed  of,  and  at  the  expiration  of 
the  time  fixed  by  the  advertisements  (m)  and  by  any 
notices  that  may  have  been  directed,  the  registration 
is  completed  (n). 


Uualiticil 
title. 


i 


Where  an  absolute  title  is  required,  and  on  the 
examuiation  of  the  title  it  appears  to  the  registrar  that 
the  title  can  be  established  only  for  a  limited  perioil  oi 
subject  to  certain  reservations,  the  registrar  may,  at 
the  request  of  the  applicant,  by  entry  in  the  reglstir 
except  from  the  elTect  of  regwtration  any  estate,  right 
or  interest  arwing  before  a  specified  date,  or  under  a 
specified  instnmient,  or  otlierwlse  particularly  describcil 
in  the  register ;  and  a  title  registered  subj(  ct  to  siieli 
excepted  estate,  interest  or  right  is  called  a  qualified 
title  (o). 


Applicatiun 
fur  regJHtra- 
tion  withpos' 
ticsitory  title. 


Application  for  registrat 
sessory  title  has  now  to  be 

(0  Stat.  38  &  30  Viot.  c.  87. 
8.72. 

(m)  Ante,  p.  0o2. 

(»)  L.  T.  R.  (1908)  I.  47.  By 
rule  42,  if  the  resiatrar  in  of 
opinion  that  an  aoaolutc  titlu 
may  be  regiaterod  at  the  expira- 
tion of  a  certain  period  or  on  the 
tHicurrpncc  of  a  particulur  ''vent, 
he  may  (unlciiti  the  applicant 
objects)  tile  a  note  of  the  fact, 


ion  of  freehohls  with  {no- 
made  in  the  same  manner 

and  on  the  expintiou  of  that 
period,  or  on  proof  to  hiu  Huli>- 
laction  of  the  occurrence  of  tin- 
event,  he  may,  if  he  think  tit, 
register  the  title  an  abtMiluii- 
accordingly.  In  the  meautiiiii' 
the  title  eihall  l<e  registered  in 
the  then  projwr  manner. 

i.o)    8tat.  38  &  39  Vict.  ■. 
87,  s.  9 ;  see  L.  T.  IJ.  ( I WS)  I.  .t'i. 
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iH  as 
The 


tiiul  tu  bf  accuniiiuiiit'd  with  the  Muniu  ducuuii'i 
upplicatioii  for  registrutiun  with  absolute  title  (  ]>). 
title  in  not  required  to  be  investigated  (q),  nor  the 
upplictttion  to  be  advertised  (r).  But  the  docunientH 
delivered  are  looked  at ;  and  if  they  afford  primdjacic 
evidence  of  the  applicant's  right  to  ajjply  for  registra- 
tion as  first  proprietor  («),  registration  with  possessory 
title  is  completed  accordingly  (/).  There  is,  however, 
the  same  requirement  as  upon  registration  with  an 
absolute  or  qualified  title,  with  respect  to  satisfying 
the  registrar,  by  production  of  documents  of  tiilo  or 
otherwise,  that  the  fact  of  registration  cannot  be  con- 
cealed from  a  purchaser  or  other  person  dealing  with 
the  land,  and  with  respect  to  marking  such  documents 
with  notice  of  the  registration  (u) ;  but  in  the  case  of 
registration  with  a  possessory  title  the  registrar  is 
empowered  to  act  on  such  reasonable  evidence  as  may 
be  prescribed  by  the  liules  as  to  the  sufficiency  of  the 
documents  i)roduced,  antl  as  to  dispensing  with  theii' 
production  in  special  circumstances  (r).    All  incuni-  incumbraucoii 

brances,  etc.,  to  which  thi-  land  is  subject  are  now  ?""''  ^.  , 

■     11  1    •       .  •  .  .     first  rt-guttra- 

required  to  be  entered  m  the  register,  whether  tho  tion. 

title  registered  be  absolute,  qualified  or  possessory  (w). 

And  a  qualified  title  may  (where  proper)  be  entered 

at  the  applicant's  retpiest,  after  an  application  for 


{p)  1^  T.  K.  (1908)  I.  18,  1"J, 
3»,  and  First  Schedule ;  aiilc, 
p.  051. 

iq)  Stat.  38  &  30  \itt.  c.  87, 
u.  0. 

(r)  L.  T.  B.  (1008)  I.  28. 

(a)  See  ante,  p.  650. 

(<)  L.  T.  R.  (1908)  L  37;  and 
licc  r.  47,  ante,  p.  654. 

(tt)  Stat.  38  &  39  Vict.  c.  87, 
M.  72  ;  antt,  p.  654. 

(t>)  Stat.  60  &  61  Vict.  c.  65. 
First  Schedule.  By  L.  T.  R. 
(1008)  1.  46,  where  in  any  cane  of 
registration  n  ith  possessury  title 
the  doctlu  produced  to  be  Diarke<l 
;iri;  iiuiiifrous,  the  registrar  may 
act  un  a  titatutory  declaration  of 


the  applicant's  solicitor  that  all 
the  lands  included  iu  the  appli- 
cation aro  dealt  with  by  such 
deeds,  and  that  such  decdu  aro 
all  the  deeds  necessary  to  bo 
marked.  And  by  rule  46,  if  in 
any  case  of  registration  with  pos- 
sessory title  it  is  proved  to  tho 
satisfaction  of  the  registrar,  by 
the  statutory  declaration  of  the 
applicant's  solicitor  or  otherwise, 
that  any  document  of  title  re- 
quiring to  be  marked  cannot  be 
produced,  the  registrar  may  com- 
plete the  registration  without 
such  production. 

(«•)  L.   T.    il.   (iiWa)   i.   43; 
ante,  p.  653. 
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TIm'  ivgiiitrur 
may 

convert  the 
title,  where 
■uflicient,inta 
•bsuluto 
iinlena  tho 
apnlicant 
ub]cctii. 


A|)|>Ucatkiii 
fur  rcgkt  ra- 
tion oflruM)- 
hold  laud. 


"  (;<>o<i " 

IvaochoiU 
title. 


Qtialillcd 
title  to 
Icuaehuldii. 


rcglsti'utiuii  with  {lUHscHHory  Utlo  (x).  If  on  uu  ui>])lica* 
tion  for  rcKiHtration  with  posseHnory  tith',  tho  rcgixtrur 
ohncrvcH  that  the  docuuionts  produced  ure  HutticiHii  to 
enable  registration  to  )w  inade  with  absolute  title,  he 
niay,  after  completing  the  registration  with  jiorfsesHory 
title,  inform  tho  applicant  that  he  proposes  (subject  to 
such  conditions,  if  any,  as  may  Iw  retpiired)  to  convert 
the  title  into  an  absolute  title,  and  may,  if  the  appli- 
cant does  not  object,  convert  the  title  into  absolut(> 
accordingly  (if). 

ApplicatioiLS  for  registration  of  leasehold  land  ate 
to  bo  made  in  tlie  saiiu^  nuiiuier  and  accompanied  Ity 
tho  same  documents  as  in  the  case  of  frt»eholds  :  but 
the  lease,  if  in  tho  possession  or  control  of  the  a)>pli- 
cant,  and  in  all  other  cases  u  co^ty  or  abstract,  or  other 
sufficient  evidence  of  its  contents,  must  bo  delivend 
with  the  application  (~).  And  application  luay  Ix- 
made  for  the  registration  of  leasehold  laud  with  abso- 
lute title,  with  good  leasehold  title,  or  with  possessoiy 
title  (a).  No  person  shall  be  regwtered  aa  proprietor 
of  leasehold  land  with  absolute  ti^le  until  and  lutless 
the  title  both  to  the  leasehold  and  tho  freehold,  and 
to  any  intermediate  leasehold  that  uiay  exist,  is 
approved  by  tho  registrar  ;  and  no  person  shall  be 
registered  as  pro}>rietor  of  leasehold  hmd  with  good 
leasehold  title  until  and  unless  the  '.itlo  to  the  louse- 
hold  intert'st  is  approved  by  tho  registrar  (6).  Where, 
however,  the  original  lessee  is  registered  us  lirst  pro- 
prietor, tho  title  may  be  entered  as  good  leasehold  on 
his  satisfyuig  tho  regutrar  that  he  has  not  incumbered 
or  dealt  with  the  land  in  any  way  except  as  disclosed  ; 
and  no  adv«'rtisement  shall  bo  necessary  (c).  On  ai'v 
application  for  registration  of  leasehold  land,  a  title 


(x)  L.    T.    U.    (1008)    1.    30; 
'^w^-,  p.  tH>4. 

(y)  U  T.  15.  (IU08)  1.  :»".». 

(it  Svc'  ante,  p.  tjdl  ;  L.  T.  U. 


(19U3)  01. 
{1}  L.  T.  U.  {l^Xi)  ryi. 
{b)  UT.  K.  (1908)  11.  Oa. 
(r)  L.  T.  U.  (1003)  rule  OL 
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quftlifii'd  in  respect  either  of  tho  lessor's  right  to  the 
reversion  or  *}ie  lessee's  to  the  lease,  may  bo  registered 
in  the  same  circumstances  as  determine  the  regis- 
tration of  freeholds  with  a  qualified  title  (d). 

All  applications  for  registration  are  entered  in  a  Priority  o( 
book  in  the  order  in  which  they  are  delivered,  and 'P*^^**" 
numbered  accordingly  (e) ;    and  in  every  case  regis-  Won.      "' 
tration  (when  completed)  is  completed  as  of  the  day 
on  which  and  f>f  the  priority  in  which  the  application 
was  delivered  (/).    And  on  entry  on  the  register  of 
the  name  of  the   first  registered  proprietor  of  any 
freehold  or  leasehold  land,  the  registrar  is  required  to 
prepare  a  land  certificate,  certifying  that  the  proprietor  I-*n.l 
is  registered  as  proprietor  of  the  land  described  therein,  ""♦'"''»*'• 
and  stating  whether  his  title  is  absolute,  qualified! 
good  leasehold  or  possessory.     The  land  certificate 
may  bo  delivered  to  the  proprietor,  or  deposited  in 
tho  registry,  as  he  may  prefer  (g). 

The  first  registration  of  any  jw-rson  as  proprietor  of  Effect  of  fint 
freehold  land  with  an  absolute  title  shall  vest  in  him  S^lSitc 
an  estate  in  fee  simple  in  such  land,  together  with  »'»•«• « <""  " 
all  rights,  privileges  and  appurtenances   belonging  ^r^"*'"''^"' 
appurtenant  thereto,  subject  as  follows  :— (1)  to  tho 
incumbrances,  if  any,  entered  on  the  register,  and 
(2)  unless  under  the  provisions  of  the  Acts  the  con- 
trary is  expressed  on  the  register,  to  such  liabilities 
rights  and   int(>resis   (if    any)  as   are   by  the   Acts 
declared  not  to  bo  incumbrances  (h),  and  (3)  where 

(rf)  L.  T.  R.  (1908)  III.  68 : 
ante,  pp.  0,'i4,  65fi. 

(e)  L.  T.  R.  (1908)  I.  23. 

(/)  Ibifl.  r.  47.  Under  r.  95. 
a  priority  notice  •  may  be  lodged 
by  a  person  entitled  to  apply 
for  first  residt ration :  and  if 
within  14  dayn  thereafter,  or 
Huch  further  time  an  the  registrar 
whall  think  fit,  an  application  is 

0  ^^  %'^^-^fi  1  f  ^''n*-  '•  *^'  "•  '«•  *•  •™««'d«d  by  00  A  01  Vict 
c.  05.  i.™t  Schednle,  all  reg«tcred    and  shaU,  unle«.  under  the 
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made   in   accordance    with   the 

notice,  it  will  be  dealt  with  in 

priority  to   any  other  applica- 

tion  made,  with  respect  to  the 

land  m  question,  in  the  mean-  Priority 

""^r  „  notice  on 

ig)  Stats.  38  4  39  Vict.  c.  87,  application 
f-.  10 ;   00  &  61  Vict.  c.  65.  g.  8  for  first 
i!  T.  R.  (^i  /'5?''  ""''•  2S8:  "Kiotration. 


W.R.P. 


MH 
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t«nure,  auit  rentx, 
'  .ring  tncir  (irigiii 


I  t.   ., 
1  t,l-(■llB• 


.e^f 


Ih 


nii() 


flU  l'   ' 

',  (II  'li  I 

\r  .    ,|rn 


till 

iilii' 
■Ml' 

■  •!" 
.ion 


anu 


Hcr- 
I'ffei  t 

tV  I'l 
f'tho 


mid  m:  "1  •!.  il  rights 

.  \  jr  till'  r  ^istcrrtl 

.'  chi  I  b.  liability 

^iiii  Jidinago  rifthts, 


huoIj  first  proprietor  w  not.  cntillpd  for  hw  own  l>om'fit. 
M  botwoon  hitmelf  and  any  porHons  clrtiniiiifi  nndir 

LiaWlitirn,  pro'.-laloiiii  of  th«  AoU  the  contrary  i«  pxpreimil  on  the  rpgi»t«r,  be 
Ac.  dwiarrd  deemed  to  be  aubieot  to  nich  of  the  following  liabilitie*.  rightii  and 
not  to  be  111.  int4>re«U  aa  may  be  for  the  time  being  lubniiiting  in  reference  thereto, 
cumbranrrfi.  and  rooh  liabilltiet,  righU  and  intereeU  ahall  not  bo  deemed  incum- 
brance* within  the  nwaning  of  the  AcU  (that  '   to  Piy), 

(1)  liUbihty  to  repair  hlghwaya  by  re»  u 
Crown  renU,  heriot*.  and  other  renU  ai. '  ■  • 
in  tenure ;  and 

(2)  Sucoemion  duty,  eatate  dut/,  ' 
payments  in  lieu  of  titAes  or  of  tithe  < 

(3)  Right*  of  common,  righU  of 
rourwa.  and  righU  of  water,  anil  ■  i 

(4)  Right*  to  mine*  and  min- 1  ii 
(ration  oi  the  land  or  the  lit  b>  i '  n 

(6)  RighU  of  entry,  aearch.  <     '  u«  , 
vatinni  incidental  to  or  rtquir         •  tb,^    .. 
to  the  enjoyment  of  right*  to     n    ■, .  m     >,. 
mine*  or  miiieraU,  and  created  pt  '  i  lie'    t 
land  or  the  l»t  of  .lannary,  1808  ;  tu-l 

(0)  Right*  of  finhing  and  tiporting.  ..'lin 
of  all  descriptionn,  and  franrhitwn  exi        i 
land*  J   aldo  liability  to  repair  the  chai.'< ' 
in  respect  of  embankmenU  anil  river  wa..  , 
ciwtoniary  righU,  jiublic  rightu,  and  profit*  A  prendre  ;  and 

(7)  Iiea«eH  or  agreement*!  for  lease*  and  other  tenancies  for  any 
term  not  exoeeding  twenty-one  year*,  or  for  any  lew  estate,  in  casen 
where  there  i«  «n  occupation  under  such  tenancies  ;  alao,  subject  to 
the  provision*  of  the  Land  Transfer  Act.  1897  (see  sect.  12.  pMl)- 
rights  acquin-d,  or  in  course  of  being  acquired,  under  the  LimiUtioii 
Acts : 

Provided  as  follows :  .   ,  .  .    ^ 

(a)  Where  it  is  prove<l  to  the  satisfaction  of  the  registrar  (hat  any 
land  registered,  or  about  to  be  registered,  is  exempt  from  land  tax 
or  tithe  rent-charge,  or  irom  payment*  in  lieu  of  tithes  or  of  tithe 
n-iit-charae,  the  registrar  may  notify  the  fact  oi!  the  register  in  thi- 
prescribed  manner  (lee  L.  T.  R.  (1903)  212) ;  and 

(b)  The  fommissioners  of  Inland  Revenue  shall,  upon  the  appii- 
ration  of  the  proprietor  of  any  land  regiftepe<l  or  about  to  be  regiw 
tered,  upon  such  declaration  being  made,  or  such  other  evidcncf 
U-ing  produced  as  the  Commigsioners  require,  and  upon  payment  ol 
the  prescribe<l  fee,  grant  a  certificate  that  at  the  date  of  the  gran' 
thereof  no  succession  duty  is  owing  in  respect  of  such  land,  and  1 1. 
registrar  shall  in  the  prescribed  manner  notify  such  fact  on  tin 
register,  and  such  notification  shall  be  conclusive  evidence  of  the  fad 
mi  notilied  in  respect  of  succession  duty  (see,  however,  *tat.  00  &  til 
Vict.  c.  66,  *.  13,  which  appears  to  supersede  this  provision) ;  »"<' 

(c)  Where  it  is  proved  to  the  satisfaction  of  the  registrar  that  the 
right  to  any  mines  or  minerals  is  vested  in  the  proprietor  of  land 
registered  or  about  to  bo  registered,  the  registrar  may  register  such 
uroprietor  in  the  prescribed  manner  as  proprietor  of  such  mines  and 
minerals  as  weU  as  of  tiie  land  (see  L.  T.  R.  (1903)  213) ;  and 

(d)  Where  it  is  proved  to  the  satisfaction  of  the  registrar  tliat  tho 
right  to  any  mines  or  minerals  is  severed  from  any  land  re^isterwl  oc 
almnt  to  be  registered,  the  regialiar  may,  on  tho  application  of  t!ie 
person  entitled  to  any  such  ir.ines  and  minerals,  register  him  as  pn>- 
prietor  of  Hiich  mines  and  minerals  in  manner  in  the  Act  of  ISct 
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him,  I    .tiiy  unroKisttn'd  ostiitt'H,  linlit."*,  inforoHts  or 
i-quitifs  f,((  wliirh  Huch  porHonH  may  Ik*  ontitJcd : — hut 
fii'«  from  nil  oHmt  «'stiitPH  uiul  intcroHiri  whnt8o«'Vt'r, 
including  tlioso  of  tlio  Crown  (i).    Tho  nRistration  of  EBect of  fir«t 
liny  person  us  first  rcKLstt-n'tl  proprietor  of  freehold '*!'[l'*'*''°[{ 
land  with  ii  (puilified  or  w'Mi  a  possessory  title  shnllfledor* 
Imve  the  sanu'  efT»ct  us  reglstnition  with  an  ahsohite  Im^^'^ 
title  ;    except  that  registrati<m  with  a  qualified  title  freeholds, 
shall   not  affect  or  prejudice  the  enforce-nent  of  any 
estate,  right  or  interest  appearing  hy  th»*  register  to  Ik> 
excepted  (A:),  and  registration  with  a  poss»'ssory  titlo 
shall  not  aff»'ct  or  prejudice  the  enforcement  of  anj' 
estate,  right  or  interest  adverse  to  or  in  derogivtion  of 
the  title  of  such  iirst  registered  jiroprietor  and  sub- 
sisting or  capable  of  arising  at  the  time  of  registration 
of  such  proprietor  (l). 

The  registration  of  any  person  as  first  registered  Eileot  of  flnt 
proprietor  of  leasehold  land   with   an  absolute  title '*j|l'*'**'<*" 
shall  he  deemed  to  vest  in  him  the  possession  (u)  of  alaolut* 
the  land  comprised  in  the  registered  lease  relating  to  tei^'h"ui^ 
such  land  for  all  the  leasehold  estate  therein  described, 
with  all  implied  or  expressed  rights,  privileges  and 
appurtenances  attached  to  such  estate,  but  subject  as 

(sec  ».  82  ;  L.  T.  R.  (1903)  71.  74)  mentioned,  and  upon  such  ngiitnt. 
tion  being  effected  Hhall  enter  on  the  reginter  of  the  iMid  a  Kfeience 
to  tho  registration  of  «uch  other  person  as  proprietor  of  such  mineii 
and  nuuerals  (see  L.  T.  R.  (1903)  ^4). 

>Vhere  the  existence  of  any  snch  liabilities,  rights  or  interasts,  as 
are  mentioned  in  this  section,  is  pioved  to  the  satisfaction  of  the 
K-gistrar.  the  registrar  may,  if  he  think  fit,  enter  on  the  register 
notice  of  such  liabilities,  righto  or  interesto  in  the  prescribed  mann*>r. 
This  power  shall  be  exercised  in  all  cases  where  the  abstract  of  I  i  ti<- 
of  HrHt  registration  or  on  re^stration  as  qualified  or  absolute  disci  •  < vt 
the  existence  of  any  such  Labilities  as  are  mentioned  in  sub-secri  >u* 
4  and  5.  (See  L.  T.  R.  (1903)  216.)  Where  an  easement  is  u  -h 
tored  as  an  incumbrance,  the  dominant  and  servient  tenemenU  sh*Jl 
be  defined,  if  practicable  and  r^iuired  by  the  parties.  Notice  of  a 
power  of  re-ent.y  and  of  a  right  of  reverter  may  be  entered  on  the 
register  under  this  paragraph. 


(•)  Stat.  38  &  39  Vict.  c.  87, 
n.  7.  By  8.  105,  nothing  in  the 
Act  shall  affect  the  right  of  tho 
Crown  to  any  oficheat  or  for- 
feiture. 


{k)  Ante,  p.  053. 
(/)  ^at.  38  k  39  Vict.  e.  87. 
a.  8,  9. 
(«>  Nee  antf,  p.  510. 
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OF   BBGiaTEKED   LAND. 

foUows :— (1)  to  all  implied  and  expressed  covenants, 
obligations  and  liabilities  incident  to  such  leasehold 
..state ;  and  (2)  to  the  incumbrances  (if  any)  entered 
on  the  register ;    and  (3)  unless  the  contrary  is  ex- 
pressed on  the  register,  to  such  liabilities,  rights  and 
interests  as  affect  the  leasehold  estate,  and  are  by  the 
Acts  declared  not  to  be  incumbrances  in  the  case  of 
registered  freehold  land  (n) ;   and  (4)  where  such  first 
proprietor  is  not  entitled  for  his  own  benefit  to  the 
land  registered  as  between  himself  and  any  persons 
claiming    under    him,    to    any    unregistered    estates, 
rights,   interests   or  equities  to  which   such  i)er8ons 
mpv  be  entitled  :-but  free  from  all  other  estates  and 
interests  whatsoever,  including  those  of  the  Crown  (o). 
llegistration  of  a  person  as  first  proprietor  of  lease- 
hold  land  with  a  good  leasehold,  qualified  or  possessory 
title  shall  have  the  same  effect  as  registration  with  an 
absolute  title  :   except  that  registration  with  a  good 
leasehold  title  shall  not  affect  or  prejudice  the  enforce- 
ment of  any  estate,  right  or  interest  affecting  or  m 
derogation  of  the  title  of  the  lessor   to  grant  the 
lease  (p) ;  that  registration  with  a  qualified  title  shall 
not  affect  or  prejudice  the  enforcement  of  any  estate, 
light   or   interest   appearing   by   the   register   to   bo 
(vcopted  (g) ;  and  that  registration  with  a  possessory 
title  shall  not  affect  or  prejudice  the  enforcement  of 
any  estate,  right  or  interest  (whether  in  respect  of  the 
lessor's  title  or  otherwise)  adverse  to,  or  in  derogation 
of,  the  title  of  such  first  registered  proprietor,  and 
subsisting  or  capable  of  arising  at  the  time  of  t... 
registration  of  such  proprietor  (f). 

A  tenant  for  life  having  the  jwiwer  of  sale  given  by 
the  Settled  I^and  Acts  (s)  conies  under  the  description 


(»i  Ante,  P.  658,  n. 

(o)  Stat.  M  A  39  Vict.  c.  87. 


s.  13,  lis  nnwmli'il  ''V  ''•  '•' 
(1903)  r..5. 


R. 


(p)  L.  T.  R.  (1903)  .W. 
iq)  Ruk-  59.     Ante,  \>.  <l.'»3. 
(r)  L.  T.  R.  (1003)  67. 
(»)  Ante,  p.  123. 
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of  thost)  entitled  to  apply  for  reglstnitioii  of  land  (t) ', 
and  settled  land  niay,  at  the  option  of  the  tenant  for 
life,  be  registered  either  in  the  name  of  the  tenant  for 
life  or,  where  there  are  trustees  with  powei-s  of  sale, 
in  the  names  of  those  trustees,  or,  where  there  is  an 
overriding  power  of  appointmjiit  of  the  fee  simple, 
in  the  names  of  the  persons  in  whom  that  i)ower  is 
vested  (u) :  but  there  shall  also  be  enteri'd  on  the 
register  such  restrictions  or  inhibitions  as  may  be 
prescribed  by  the  rules  or  may  be  expedient  for  tlu- 
protection  of  the  rights  of  the  persons  beneficially 
interested  in  the  land  (o).  The  registered  proprietor 
of  settled  land  and  all  other  necessary  parties  (if  any) 
shall,  on  the  request,  and  at  the  expense,  of  any  i)erson 
entitled  to  an  estate,  interest  or  charge  conveyed  or 
created  for  securing  money  actually  rai>ed  at  the  date 
of  such  request  (if),  charge  the  land  in  the  prescril)ed 
maimer  with  the  payment  of  the  money  so  raised  (x). 
Subject  to  the  maintenance  of  th(>  right  of  the  regis- 
tered proprietor  to  deal  by  registered  disposition,  or  by 
way  of  mortgage  or  deposit,  with  any  land  whereof  he 
is  registered  as  i)roprietor,  the  estates,  rights  and 
interests  of  the  persons  for  the  time  being  entitled 
under  any  settlement  comprising  the  land  shall  be 
unaffected  by  the  registration  of  that  proprietor  (t/). 

It  will  b(>  observed  («)  that  a  person  entitled  to  Effect  of  lin't, 
apply  for  registration   is   not   necessarily  the  person  J^^^™hp" 
seised  of  or  entitled  to  the  legal  estate  in  the  land  applicttnt  Hhs 
which  ho  desires  to  regtter.      He  may,  for  example,  estate."  ^^* 
be  merely  interested  as  purchaser  under  a  contract  for 
sale  («),   or  entitled  in  "(luity  only   under  a  simitK' 
trust  for  his  benefit  (b),  or  he  may  have  a  general 


I 


{!)  Ante,  p.  051. 

(«)  Stat.  tH)  &  kil  VUt.  c.  (15, 
.-,  11(1). 

(p)  Hrrt.  (i  (2) ;  I.K.  I,.  T.  I!. 
fI!H»3)  ■«-»:.'  lis.  \-»t.  ISfi- 
l!X>;  itiitc,  l»li.  jlO,  II.  («).  "i-tO. 
U.  (/.). 


(ic)  Set-  iiiilr,  p.  40it,  n.  (»•). 
(j:)  Stat.  tK)  *  lil  Vict.  i-.  IW, 

(I/)  Sort.  (>  («). 
(:)  Anil,  pp.  (i,'Ht,  tiOI. 
('()   An(r.  p.  187. 
('.)  Anl<,  p.  182. 
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liowcT  of  ni»poinHn»'nt  ovci  land  of  which,  in  ilffaull. 
of  rtpiwiiitment,  bouu-  other  is  scis«d  iii  foe  (c).     In 
iill  these  cases  the  elTeet  of  liis  registration  us  pro- 
prietor of  the  land  appears  to  be  to  vest  in  him  the 
fee  simple  or  the  leasehold  estate  in  tlu'  registered 
land,  without  any  conveyance  from  the  person  pi<  - 
^  iously  seised  of  or  entitled  to  the  land  at  law  ;   and 
as  the  estate  so  vested  in  the  regintered  proprietor  is 
to  lie  free  from  all  estates  and  interest  r,  except  such 
lis  are  expressly  excfpted  from  the  clleet  of  regis- 
tration {(l),  the  estates  of  those  previously  seised  or 
entitled  at  law    appear  to  be  extinguished  (<-).     The 
effect  of  lirst  registration  tinis  appears  to  resendtle  the 
effect  oi  a  conveyance  by  a  tenant  for  life  under  the 
power    of    conveyance    given    by    the    Settled    Land 
Acts(/).     As  we  have  seen  (3).  where  a  tenant  for 
life  of  settled  land  is  registered  as  proprietor  thereof, 
the  registration  does  not  affect  the  estates,  rights  and 
interests  of  the  persons  for  the  time  behig  entitled 
under  the  settlement.     In  this  case,  tln'refore,  it  does 
not  appear  that  the  effect  of  registration  is  to  vest  in 
hhn  the  estate  in  fee  simple  :    although,  as  we  huv. 
seen,  there  is  expressly  reserved  to  hhn  the  right  U> 
deal  with  the  settled  land  by  ref^istered  disjmsition  or 
by  way  of  mortgage  by  dejtosit,  and  for  these  purposes, 
it  seems,  he  can   disj)ose  ot  the   whole  estate  which 
would  otherwise  hav.    vested  in  him  on  registration. 


Theaututory  Ever\  registered  jiropriel..!  of  anv  freehold  ui 
leasehold  land  may  transfer  the  liind  or  anv  ].iirt 
thereof,  or  diarge  the  sami-  with  the  jiiiynMiit  at  an 
appointed  thne  of  any  principal  sum  nf  money,  with 
or  without  interest,  and  with  or  witlmiit  a  ]»oW(r  ! 
sale  to  be  exercised  at  or  after  a  time  ajijioinlt d.  01 


poweni  to 
tmiifer  or 
charge 
registered 
laiid. 


(1)  Anlr,  \>\>.  M~-  ash' 

{it)  AiiU.  pp.  'W"--!**!**. 

I.J   Sit       N'iUmhiUI       Willi. I  111-, 

„.J.,  .1.-'..  \.  ihitU,  I'.ttKi,  2  C'h. 


47.  (•:«.  'ii  Ttt    7:i. 

'/)  .i«(.   pp.  mo.  !;.•.'>.  lo'j— 
lil. 

('/)    Aiili.  p.  'i'^il. 


OF   UE<ili3TKItKU    LAND. 


G63 


wiUi  uii  iimmity  or  cUk  r  iHTiotlical  imymcut  (/t).     Siicli 

transfers   or    charges   ar<'    roiinircd   to    be    luado    by 

iustrumeat  of   traiiHffi-   or   ciiiUKt'   drawn   up   in   tho  luHtrumcut 
..      ,    ,         ,       ,.    .  .1  II-     oftranrfcr 

form  pri'ScnU'd  by  thf  llules,  cxouukd  as  a  uoou  m  ^,^  charge. 

the  itri'stnce  of  and  attt-sted  l)y  a  witn«'.s>.  ^vho  must 

sign  his  nanu-  and  add  his  adilross  and  deserii»tion  (i). 

and  duly  stamped  {k).     And  they  nuist  l>i'  conipli'U-d 

liy  entry  in  ilw  rcj-dstir  of  th<'  tiansfi-ni'  or  <  harnrc 

as  proprit'tor  of  tbc  land  transffrred  or  cliarge  created. 

And  until  such  I'titry  is  nuidr  upon  a  transfer,  tho 

traujifi'ror  is  to  ha  dccni'-d  to  nniain  iho  proprietor 

of  tho  land  {/).     But.  suldfct  to  tiie  maintenance  of  UinTaistcn-U 

the  «'siate  antl  n«ht  of  the  registered  proprietor,  any  „f  registered 

]»erson,    wiiether    the    n'^isteretl    proprietor    or    not,  l«''d- 

iiaving  a  sufticient  estate  or  interest  in  the  land,  may 

create   estates,    ri^'lits,    interests   inid   equities    in    tho 

same  manner  as  if  tho  land  were  not  registered  ;   and 

any  iMjrson  entitled  to  or  interested  in  any  unregist«'red 

estates,  rights,  uiterests  or  eipiities  in  registered  land 

may  protect  the  snnie  from  l)eing  impaired  by  any  act 

of  the  registered  proprietor  by  entering  on  the  register 

such  notices,  cautions,  inhil)itions  or  other  restrictions 

as  mentioned  in  the  Acts  (in).     A  transfer  for  valuabl..  Krt.-tt  of 

.  rt'KiHtcrcu 

consideration    of    freehold    land    reglstereil    with    an  tr^ngfer  for 
absolute  title  shall,   when   registered,   confer  t)n   the  valuable 


(A)  JStrtis.  :i8  *  :i!>  Vi<t.  0.  Hi, 

SK.  22,  2!».  34;  »«)  \-  til  Vict. 
V.  OS.  «.  U  (3).  By  thi'  la«t  of 
thtw  i-itttctiiidits  uiul  th<'  UuU'i) 
.>(|icc-ial  provisiuas  ari'  iiiatli-  iw  to 
murt^a^^'x  to  buililiiiK  xouR'tifs, 
frii'ii<ll\  sociotiis,  aiKl  iinluHtriiil 
ami  |triivi(loiit  M«-iflic« ;  «<■« 
L.  T.  R.  (11(03)  121.  122.  KIT: 
null.  \).  HIT}.  Till'  truiijtffr  of 
IhiiiI  til  ii  liirfHintlioit  or  i<> 
ilmritililr  Mnvn  in  also  .siilijril 
I  I  >lii'<ial  rcmilatiiiivi  ;  sic 
Uul<N  11+ -MO. 
(•)  L.    T.    U,    (l'.K)3)    'M.   I'S. 

ItiT      IO!l. 

(k)  'I'lic  slaiiip  illllir.--   |i.l\.il'lr 
arc  those  «Uk1i  vjiiM  have  Irtu 


|>ayal)lf  on  a  -.iimlar  <li!.puHitiun  iStaiups  on 
of  thf  lanil  niuile  li.v  an  unrt^xis-  ilii<|jo»itioii.H 
t<rf«l  iiiHtruuKiit.     But  where  un  of  regi»ttreil 
inxtrument  of  traunfrr  or  charge  land, 
in  fxecutiil  for  the  ^M>I<    purixwo 
of  furrying  out  on  thi-  rcniMter  a 
trnnxaction  alrt-aily  i-tlecltHl  l>y  a 
tlttnl  or  other  iiwtrument  not  on 
the  register,  the  lantmentioneil 
deed    or    iiistrunient     .shall     Ih- 
slaniixsl.  and  the  n'ni«tere<l  in- 
strument   shall   U'ar    no    stamp 
dutv.     S.1-  slat.  38  &  31)  Viet,  i . 
S7.S.  «3(7):   I.  T.  K.  (lm»3)  123. 

(/)  Stat.  .'W  A:  3!)  Viet.  e.  H7. 
ss.  22.  2i».  31. 

(/»)  Slat.  3S  A.  3'.t  Viet.  c.  »7. 
s.   I'J. 
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consideration 
of  freeholds 
registered 
with  an 
absolute  titk. 


K£rcct  of 
registereti 
transfer  fur 
valuable 
consideration 
of  freeholds 
registered 
with  qualibcd 
or  possessory 
title. 


KBcil  of 
regis  tere«l 
tranisfcr 
made  without 
valuable 
cnnxidcrAtion 
uf  freeholds. 


Kfff.  t  of 
roj{i»t<-rod 
transfer 
of  leasehold 
Und. 


tmnsftTf*'  an  t'stale  in  fee  simple  in  the  luiid  truns- 
forrod,  together  with  a\\  rights,  privileges  and  appur- 
tenances belonging  or  ajipcrtaining  thereto  («),  subject 
as  follows — (1)  to  the  incumbrances,  if  any,  entered 
on  the  register  ;  (2)  unless  the  contrary  is  expressed 
on  the  register,  to  such  liabilities,  rights  and  interests 
(if  any)  as  are  by  the  Acts  declared  not  to  be  incum- 
brances (o) — but  free  from  all  other  estates  and 
interests  whatsoever,  induditig  those  of  the  Crown  {])). 
A  transfer  for  valuable  consideration  of  freehold  land 
registered  with  a  (jualilied  or  with  a  possessory  title 
shall,  when  registered,  have  the  same  effect  ;  save 
that  it  shall  not  affect  or  prejudice  the  enforcement, 
where  the  title  is  qualified,  of  any  right  or  interest 
ai)pearing  by  the  register  to  be  excepted  (q).  or  where 
the  title  is  possessory,  of  any  right  or  interest  adverse 
to,  or  in  derogation  of,  the  title  of  the  lirst  registered 
proprietor,  and  subsisting  or  capable  of  arising  at  the 
time  of  the  registration  of  such  projirietttr  (r). 

A  transfer  of  freehold  land  made  without  vuhiabir 
consideration  shall,  so  far  as  the  transferee  is  con- 
cerned, be  sul>ject  to  any  unregisti  red  estates,  rights, 
mterests  or  equities  subject  to  which  the  transferor 
held  the  same,  but,  save  as  aforesaid,  shall,  when 
registered,  in  all  respects,  and  in  particular  as  respects 
any  registered  dealings  on  the  part  of  the  transferee, 
have  the  same  effect  as  a  transfer  of  the  same  lands 
for  valuable  consideration  (s).  Registered  transfers 
of  hasehold  land  have  liie  like  effect,  according  as 
they  were  made  with  or  without  valuable  consideration 
and  the  title  registered  was  absolute,  good  leasehold, 
qualified  or  possessory  :    but,  instead  of  conferring  an 


(II)  .S(cL.  r.  It  (1903)254;  2 
\\n\.<.  y.  &  r.  ll'lt;— 1218,  2ud 
cd. 

(o)  Aiitt.  ]>.  (iSS.  n. 

(/>)  Slut.  :«8  &  :\n  Viit.  v.  s7. 

:-.  M;   rf.  niilr.  [>.  (»57. 


{>l)  AiUc,  pp.  fi54,  059. 
(r)  Stat.  38  &  30  Vict.  i. 
M.'M.  ;J2. 

{")  Stat.  38  &  39  Vict,  c 

ti.  33. 
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j'stttlu  ill  ffo  Himplts  they  shall  bo  tl«'i'iuo(l  to  vest  m 
tho  transferee  the  possession  of  the  land  transferred 
for  all  the  leasehold  estate  described  in  the  registered 
lease,  subject   (1)  to  all  implied  and  express  cove- 
nants,   obligations    and   liabilities    incident    to    such 
estate,  (2)  to  all  incumbrances  entered  on  the  register, 
and    (8),    unless    the   contrary    Is   expressed   in   tho 
register,   to  such  liabilities,   rights  and   inten'sis  as 
affect  the  leasehold  estate  and  are  by  the  Acts  declared 
not  to  be  incumbrances  in  the  case  of  r<  mastered  free- 
hold land  (t).    And  transfers  of  leasehold  land  regis- 
tered with  a   good  l<>asehold    title    shall    not    affect 
or  prejudice  the  enforcement  of  any  estate,  right  or 
interest  affecting  or  in  derogation  of  the  less(jr's  title 
to  grant  the  lease  (u).    In  all  these  provisions  as  to 
the  effect  of  registered  transfei's  of  land  (v),  tho  word 
"  land,"  in  tho  absence  of  anything  to  tho  contrary 
ill  the  register,  or  in  the  transfer,  or  in  the  case  of 
Itasehold  land  in  the  lease,  includes  the  mines  and  Mim-s  anU 
minerals  if  parcel  thereof  (ir)  ;    so  that  a  registered  '"""■^''  ■*• 
transfer  of  any  land,  like  a  conveyance  of  unregistered 
linid  (j),  passes  the  right  to  all  mines  and  minerals 
within  and  under  the  same,  except,  however,  rights  to 
mines  and  minerals  created  previously  to  the  registra- 
tion of  the  land  or  the  year  1898  (?/).     On  every  entry  I'roduction 
ill  the  register  of  a  disposition  by  the  registered  pro-  ^jtl^ca,,, 
prietor  of  any  land,  the  land  certiticate,  if  not  deposited  on  transfer 
in  the  registry  {:),  must  be  produced  to  the  registrar, " 
and  a  note  of  such  entry  officially  indorsed  thereon  (o). 


(/)  Stat.  38  &  39  Vict.  p.  87, 
;->.  'io,  38.  as  ami'mli-d  bv  L.  T.  R. 
(1!K»3)  140,  142. 

(tt)  L.  T.  R.  (imiS)  141  ;  slat. 
:W&30  Vict.  r.  87.  M.  38. 

(t)  Stat.  38  &  39  Viit.  c,  87, 
s.  30-33.  3.^..  38. 
_(«■)  !Stat.  m  Si  t>\  Viil.  1-.  (i5, 
First  f<<h<Hliili-. 

(X)  .1/)/..  !•.  ;!». 

{y)  .liiti,  p.  (t58,  11. 


(:)  Ante,  p.  («>7. 

(1)  Stat,  m  4.  (U  Vict.  c.  iWi, 
s.  8(1).  AnabvL.T.  R.  (1!K)3) 
2li5,  uu  any  application  fur  regis- 
tration made  liy  or  with  the 
eonscut  of  the  registered  pro- 
prietor of  the  land,  the  registrai' 
may  require  the  pro«luetinii  of 
I  he"  land  eertili<ate.  or  certiliealu 
of  charijc  or  iucumbruucc. 
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uprntr  «8 
rxecution  uf 
a  }Mwrr. 


{'hargC!) 
upon 
repintcrwl 
iMtds. 


CVivomtiitii 

implied 

therein. 


Covenant 
implied  on 
charge  cm 
leaseholds. 


Oil  H  rcglstt'ii'd  trunsfor  of  the  whole  of  tho  luuU  lu 
which  &  land  certifioato  relatex,  thu  certilloato  su 
indorsed  w  tHivert'd  to  or  deposited  for  tho  trunsfort't' ; 
»nd  if  VMirt  only  of  the  huid  has  boon  trauHferred,  a 
now  land  cortilicato,  relating  to  tho  part  trans^forrod, 
is  proitared  and  dolivorod  to  or  dopositod  for  tho 
transferoo  (6).  llogistorod  traiwfors  of  rogistorod  land 
take  effect,  not  by  way  of  grant  or  asHigiunont  of  tho 
registered  proprietor's  estate*  in  tho  land,  but  by  way 
of  tho  execution  of  an  ovor-riding  power  (c).  And  if 
uwdo  for  valuable  consideration,  they  extinguish  all 
outstanding  ("states  or  interests  previously  created 
under  any  unregistered  disposition  uiado  by  tho  regis- 
tered proprietor  (d),  saving  only  such  as  are  inchidod 
among  the  things  declared  not  to  bo  incumbrances  {e)  ; 
for  instance,  easements  or  leases  for  not  luon'  than 
twenty -one  years,  where  there  is  au  occupation  there- 
under (/). 

A  reglstriod  charg»*  upon  rogistoifd  laud  appoint 
to  confer  no  more  than  a  b'gal  charge  or  lien  upon  the 
lands  comj>ris«'d  therein  for  the  money  srcin*  d  ;  and 
such  charges  aro  subject  to  the  provisions  of  the  A(l> 
as  respects  qualitied  «»r  po>sessory  titles  (</).  Wlnii 
such  a  charge  Is  created,  there  are  implied,  in  tli> 
al»senco  of  any  entry  on  the  register  to  the  contiaiy. 
covenants  by  the  chaigor  with  the  registered  prc- 
jtrietor  for  the  time  being  of  the  charge  to  i>ay  tli< 
principal  sum  charged,  and  interest  (if  any)  at  t.li« 
appointed  time,  and  in  default,  to  jiay  interest  liiill 
yearly  (h).  On  creation  of  a  registered  charge  im 
leasehold  land,  there  is  implied,  in  the  alisence  uf  aii\ 


(fc)  Stat.  :J8  &  3»  Vict.  I'.  87. 
^.  2!>  (|>ar.  21.  a--<  amemled  In 
liO  &  »«l  Viil.  V.  •«,  ».  8. 

(<•)  t'npiUU  iind  Counlkn  Buuk, 
Ltd.  V.  Shodt".  1903,  1  t'h.  «31. 

((/)   .Itilf.  p.  Ii«i3. 

[f)  AnU.  p.  058,  n. 


{/)  .Se.!!  Wins.  V.  &  R  lis! 
1182,  1243,  l24o-l24!t.  in.l.l 

((/)  Stats.  38  &  39  Viil.  '.  sT 
•^.  22:  »K>  &  til  Vki.  C-.  *>:>.  Fii-1 
.V-hwiuk' ;  «»/'.  PI'.  tK)!  ••'■•i . 
se<-  2  \Vm>.  V.  A:  I'.  1238.  2u.l .  .1. 

(A)  Stat.  38  &  3!l  Vi.t.  c.  sT. 
s.  23  ;  f/.  ante,  p.  ••11. 
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entry  on  the  rcgistor  to  the  contimy,  ii  covoniint  by 
tho  chargor  with  the  rt-gistered  ijrctprktor  for  the  timo 
Iwing  of  the  charg«  to  pay  th«  nut  and  iicrforiii  or 
observe  the  covenants  and  conditionw  of  the  li-ase,  and 
indenujify  the  covenantee  against  th.«  same  (i).     <>«»  JJ^'^J^f 
the  couii»lotion  of  a  registered  charge,  a  certificate  of 
charge    is   required   to    be   prepared,   and    Is    either 
delivered  to  the  proi»rietor  of  tiie  charge  or  deposited 
in  tlie  registry,  as  he  niay  prefer  (j) :    Imt  siil»ject  to 
any  stipulation  to  the  contrary,  the  proprietor  of  u 
i.glstered  charge  is  not  entitled  to  have  custody  of  the 
land  certiticate  (k),  or  to  require  a  land  certiticate  to  be 
applied  for  (/).    Subject  to  any  entry  to  the  contrary  Char^cc^n 
on  the  regist<'r,  the  registered  jiroprietor  of  a  registered 
charge  has  the  following  remedies,  besides,  of  coum', 
suing  on  the  implied  covenant  :    (1)  hi-  may,  for  the  i.  Ui«l,tof 
purpose  of  obtaining  satisfaction  of  any  moneys  due  '"*''*• 
to  him  under  the  charge,  at  any  time  during  the  con- 
tinuance of  his  charge,  enter  upon  th«'  land  charged, 
or  any  i»art  th»'reof,  or  into  ihv  r.ceii)t  .»f  thr  rents 
and  profits  thereof,  subj.-ct  ii.v.  itluless  to  the  right 
of  any  persons  ajipeariny  on  tin-  rtgi>ttr  to  bf  prior 
incumbrancers,  and  to  th*-  liability  iittuelu d  to  a  mort- 
gagee in  possession  (w)  ;    (2)  b«-  may  .nforce  a  fore- 2. 1'oreclosua'. 
closure    or    sale    of    the    land    (fbargtd,  in  tn<'    same 
manner  and  under  tin    same   circum.-.tances   in  and 
imder  which  hf  might  tiifuree  the  sani.-  if  tbf  laud 
had   be.ii  transftvred   to   him   by    way   of   mortgage, 
subject  to  a   jiroviso  for  ndt-mptioii  on  iiaynant  of 
th.-  mon.y  nam.d  at  th.-  aj-poiiit.  d  iim.-  (")  ;    C^)  if  J^^,*^  j'S' 
tlie   charge  wt-re  made  with  a  powtr  ut  >;>!••,  iii    may, 
at   any   tinu-   after   the   ixi»iration   of   tlif   a[iiMiiiit.  <l 
time,  sell  and  transfer  the  land  chavg.  <i.  >n  any  part 
li)  Stat.  38  &  39  Vict.  c.  87.  (/)  Slat.  >*)  A   (il   Vicl.  c.  >>:>. 

!'.  24.  s.  8  {*}. 

ij)  Statu.  38  &  3l»  Vict.  c.  S7,  (mj  Stal-.  3lS  &.  39  \itt.  r   »-, 

>.  211  ;    W  A  I'll   Vict.  <:  1)5.  ^<.  »       .-.  2.")  :   ■<n('^.  ]>■  ;">•►»  ;   s.-c  2  Win.. 
14» :   J..  T.  IJ.  ( IW»3)  259.  \'.  'V  I'.  12:ts.  1241.  2ii.i  cl. 

(it)  Aiil,.  |,.  r,.-,7.  (./)  .Sect.  20;    anie,  i>.  5»«9. 
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I'riuritieH  of 

registered 
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thcn'of,  ill  t,li«'  siuiii'  nmniK'r  as  if  ln'  wcri'  ili:'  irgii-- 
teretl  proprit'tor  of  such  Iiiiul  (o).  A  clmrg('«>,  upon 
obtttininR  an  order  for  foreclosure  absolute,  iMCoines 
absolutely  entitled  in  eepiity  to  the  land  cliarged  (p) ; 
and  ho  is  entitled,  on  production  of  an  office  copy 
of  the  order  for  foreclosure  absolute,  accompanied 
by  the  certificate  of  charge,  and  if  required  by  tlio 
registrar  by  the  land  certificate,  to  be  registered  as  the 
proprietor  of  the  land  {q).  The  effect  of  such  registra- 
tion would  seem  to  be  to  vest  in  him  the  legal  estate  in 
tlu«  land.  Where  a  transfer  is  made  by  the  registered 
proprietor  of  a  charge  in  exercisf*  of  the  power  of  sale 
conferred  by  the  charge,  the  transfer  may  1m)  regis- 
tered, and  a  new  land  certificate  issued  to  the  pur- 
chaser, without  production  of  the  former  land  certificate, 
but  the  certificate  of  charge  must  be  produced  or 
svccounted  for  (r).  And  on  registration  of  such  a 
transfer,  the  purchaser  appears  to  acquire  the  legal 
estate  in  the  land  sold  («).  With  regard  to  the 
creation  of  a  statutory  charge  with  power  of  sale, 
the  iMnd  Transfer  Act,  181)7  (f).  applied  to  registered 
charges  the  power  of  sale  and  other  iK)wers  given  i>y 
the  Conveyancing  Act,  1881  (u),  to  mortgagees  by 
deed  ;  so  that,  as  the  instrument  of  charge  is  a  deed  (r), 
the  chargee  will  have  all  these  powers  in  the  absence 
of  stipulation  to  the  contrary  (ic).  Subject  to  any 
entry  to  the  contrary  on  the  register,  registered 
charges  on  the  same  land  shall  as  between  themselves 
rank  according  to  the  order  in  which  they  are  entered 
on  th<'  register,  and  not  according  to  the  order  in 
which  they  are  created  (x).     The  registered  j)roi»ritU)r 

H.  !>  (2). 

(m)  Slat.  44  &  45  Vitt.  <•.  II, 
1!)— 24,  ixcept  8.  21  (I,  4); 


(o)  .S.-it.  27. 

(/I)  AHlr.  ]>.  !j"0. 

(7)  L.  T.  K.  (1003)  IM;  ».r 
WeijtHOiilh  V.  Darin,  1908,  2  C'h. 
1«9. 

(r)  .Stat.  00  &  til  Viot.  i-.  (io, 
^.  8  (4). 

{")  Aiitr,  |(|>.  (ili:»     (((Mi. 

(t)  Stat.  liO  &  <>l  Viut.  t.  l>5, 


<iMle,  pi).  672 — 574 

(r)  Ante,  p.  <«». 

{IV)  Soc  L.  T.  K.  (1903)  J  58, 
159. 

(r)  Stat.  38  k  39  Vict.  c.  S7, 
».  28. 
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of  any  charge  may  traiiHfer  the  charge  to  another  Tnuiifer 
person  by  instrument  of  transfer  drawn  up  in  the "' '*^''°* 
prescribed  form,  and  executed  and  attested  as  required 
in  the  case  of  a  transfer  of  land  (y),  and  completed  by 
entry  on  the  register  of  the  transft-ree  as  proprietor 
of  the  charge  transferred :    but  until  such  entry  the 
transferor  shall  be  deemed  to  remain  proprietor  of  the 
charge.    On  such  entry  Ix'ing  made,  the  certificate  of 
charge  nuist  be  produced  and  indorsed  therewith,  and 
will   then  be  delivered  to  or  deposited  for  the  trans- 
feree.   A  registered  transferee  for  value  of  a  charf,'e, 
and  his  sutcessor^  in  title,  shall  not  be  aff«cted  by  any 
irregidarity  or  invalidity  in  the  ori^'inul  cliart,'e,  of 
which  he  was  not  aware  when  it  was  transferred  to 
him  (s).     The  registered  proprietor  of  u  charge  may  Sub-chargr. 
also  make  a  registered  charge,  called  a  sub-charge, 
thereon  in  the  same  manner  as  the  registered  pro- 
prietor of  land  can  make  a  registered  charge  thereon  (a), 
and  with  the  like  incidents  (fe) ;  and  a  certificate  of  sub- 
charge  will  l)e  issued  accordingly  (c).    TIh*  cessation  Cessation  of 
of  a  registered  charge  is  reipiired  to  be  notified  on  the  *|,^,^^*"^'*' 
register,  at  the  requisition  of  the  registered  proprietor 
of  the  charge,  or  on   due  i)roof  of  the  satisfaction 
thereof,  by  cancellation  of  tli»»  origuial  entiy  or  other- 
wise ;   and  thereupon  the  charge  shall  be  deemed  to 
have   ceased  (d).     Nothuig  contained   in   any   charge 
shall  take  away  from  the  registered  ])roprietor  thereof 
the  power  of  transferring  it  by  registered  disposition 
or  requiring  the  cessation  thereof  to  be  noted  on  the 
register,  or  affect  any  registered  dealing  with  land  or 
a  charge  in  respect  of  which  the  charge  is  not  expressly 
registered  or  protected  in  accordance  with  the  Acts  (c). 
The  above  provisions  (/ )  appear  to  apply  to  registered 


(y)  AnU,  p.  663. 

(»)  Stat.  38  ft  39  Vict.  c.  87. 
R.  40.  as  amended  by  60  &  Ul  Vict, 
c.  06,  g.  8.  and  First  SchtHJule. 

(a)  UT.  R.(1903)  178,  18(1. 

{b)  Kule  170. 


(e)  Rule  181. 

(d)  Stat.  38  &  39  Vict.  r.  87, 
p.  28;   L.  T.  R.  (1903)  17,  16«i. 

(f)  Stat.  00  &  01   Virt.  c.  (io, 
8.  9  (4). 

(/)  I.e.  staU.  38  k  39  Vict.  c. 
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of  notice  of 
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ctmrKis  of  itn  annuity  or  c»Unr  |Mri<»dicttl  |  kvmont  (</) ; 
in  addition  to  wliicli  tin-  churgiH-  would  appur  to  havr 
the  remodieR  given  by  wrl.  44  of  thf  Conveyancing 
Act,  1881  (ft). 

Tho  registered  proprietor  of  any  fn^ihold  or  lease- 
liold  land  or  of  a  charge  may,  suhject  to  any  regi^terr d 
eHtat«»K,  chargeH,  or  rights,  create  a  lien  on  the  land  or 
charg»*  hy  deixwit  of  the  land  certificate  or  wrtificaf^* 
of  charge ;  and  Huch  lien  Hhall,  suhject  nn  aftnestiiil, 
he  eqnivolent  to  a  lien  creat««d  hy  the  deposit  of 
title-deeds  (t)  (»r  of  a  mortgage  deed  of  unregistered 
land  hy  an  owner  etititled  in  f»'e  simple  or  for  the  term 
(»r  inten-st  created  hy  the  lease  for  his  own  henefit,  or 
hy  a  mortgagee  iM-neficially  entitled  to  the  mortgage  {k). 
And  any  person  with  whom  such  certificate  is  deposite<l 
as  security  for  money  may  give  notice  of  t\w  deposit 
to  thi»  registrar ;  and  such  notice  shall  Im-  entered  in 
th«'  Charges  Register,  ami  shall  operate  as  the  lodgnieiit 
of  a  caution  ({). 


ResiKtratioii 
of  tne  pro- 
prietorship of 
incumbrances 
prior  to  tint 
regiittratiun. 


Certificate  of 
incumbrance. 


Wltere  any  jwrson  is  entitled  to  an  incumhrance 
created  prior  to  the  fust  registration  of  land  (»»)•  ''^^ 
may  apply  to  he  registered  as  the  proprietor  of  such 
incumhrance,  and  may  he  so  registered  («).  After 
such  registration,  all  transfers  and  other  disj^sitions 
of  the  incumhrance  shall  he  entered  in  the  register 
and  made  in  the  same  forms  as  art*  required  in  the 
cast!  of  registered  charges  (o) ;  and  the  incumhrance 
shall  cease  to  he  suhject  to  the  jinisdiction  of  any 
local  Deed  Registry  ( p).  On  such  registration  a 
certificate  of  incumhrance  is  issued  to  the  regisfceretl 


87,  SH.  22—28,  -W  ;  (10  &  «1  Vict, 
r.  «U),  8.  9  (4). 

(j;)  Stat.  60  &  61  Vict,  c  6.5, 
«.  U  (3). 

{h)  Ante,  p.  441. 

(t)  Ani*.  p.  580. 

(k)  Stilt    60  A  111  Vict.  r.  65, 


H.  8. 

(I)  L.  T.  R.  (1903)  243. 
(m)  AtOe,  p.  662. 
(n)  L.  T.  R.  (1903)  175. 
(o)  Ante,  p.  668. 
(}>)  Rulra     176,     177: 
p.  588. 
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prnpriitor  tlii'H'df ;  nnd  n(t»T  Huch  regiMtration  hv  can 
cr«'»Ue  u  chitrKt*  on  tli»»  incumhronro  by  way  f»f 
r(>giKU>n>(l  Hiib-eliarKP  or  of  di'poHit  of  tho  C(>rtifiCAt«>  of 
incuinbnuicf,  in  lik«>  manner  an  tho  rpgixtfrpd  pro* 
)>ri('to)-  of  n  regiMt<>n>(l  charge  can  ho  iIpuI  with  bis 
c-liarg<>  (q).  After  nurh  regiHtraiion,  also,  be  a  enabled 
to  giv«>  elTect  tu  any  power  of  Hale  incident  to  bin 
iiicuinbnuirM  (r)  by  transferring  tbe  land,  on  wbicb 
ibe  inciinibnince  is  cbarged,  in  tb«>  same  manner  as  if 
be  were  tbe  registered  proprietor  tberrof  (»). 

Provision  is  made  for  tbe  reglslraiion,  on  tbe  deatb  Trannmimion 

of  tbe  sob'  proprietor  or  <»f  tbe  survivor  <if  several  joint  iMnkniptoy. 

proprietors  (/)  of  any  registered  land  or  cbarge,  of  tbe 

jM-rsons  i'ntitled  by  law  t»»  siicce»>d  tbereto  (it).     Wbere 

tbe  deceased  )iro]»rietor's  I'state  or  interest  was  almulnte, 

bis  legal  ])ersonitl  representatives  ure  entitled  to  l>e 

registered  in  bis  place  (») ;   or  a  devisee  or  legat»>e  of 

tbe  ])roiM'rty,  or  a  iM-rson  to  wliom  tin*  jnoiM-rty  bas 

lN>en  a])propriated  in  satisfaction  of  a  legacy  or  sbare 

<if  renidiie,  uwy  be  regist(>red  as  pro|>rietor  witb  tbe 

])ersonal  representatives'  ass(>nt  (ir) ;  and  if  tbe  deceased 

]»roprietor  died  intestate,  tb»'  beir  in  tbe  case  of  free- 

bolds,  and  any  person  entitled  under  tbe  Statute  of 

Distriltutions  in  tbe  case  of  leasebolds  or  a  cbarge, 

may  be  registered  as  propriet4>r  upon  a  transfer  from 

tbe  administrator  (x).     Wbere  a  settlement  is  created  Settlement 

by  the  will  of,  or  otberwise  arises  in  consequence  of  fjji'*}",''^™' 

tlie  <leatb  of,  a  sole  registered  proi>rietor  of  land,  it  n-Kixtf"**! 
,.  ,  ,.  ,,      ]troi»nctor. 

IS  tbe  duty  of  bis  personal  representatives  to  ii]i\ny  for 

ante. 


iq)  Rul<-8     178—181  ; 
p.  UUO. 

(r)  AnU,  pp.  571—573. 

(«)  HtAtH.  38  ft  3tt  Vict.  c.  87, 
1-.  27;  00  k  61  Vict,  c  66, 
^'^*.  !l  (I).  22  (6,  c) ;  sect  2  Wnis. 
V.  &  P.  1174—1177,  1228—1235, 
2nil  hI. 

(()  On  the  (loath  of  one  ol 
He  veral  joint  proprietor*,  his  nain«< 
io,  on  product  inn  nf  evidence  of 


bit  death,  to  be  withdrawn  from 
the  reoiatw  ;  L.  T.  R.  (1003)  lUI. 

(«)  Stat«.  38  &  39  Vict.  c.  87. 
88.  41,  42 ;  00  &  01  Vict.  c.  ft't. 
M8.  3,  4  (3),  0  (4,  6) ;  L.  T.  R. 
(1903)  183—192. 

(»)  Stat.  38  &  39  Vict.  c.  87, 
8.  42:  L.  T.  R.  (1903)  183,  18 1. 

(w)  8ut.  *M)  ft  01  Vict.  c.  05, 
M.  .1.  4;    L.  T.  R.  (1903)  IS.-!. 

(x)  AtUe,  pp.  224-22tl. 
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i: 


Death  of 
tenantforlife. 


Bankruptcy 
of  registered 
proprietor. 


Position  of 
person 
registered  in 
place  of 
deceased  or 
bankrupt 
proprietor. 


the  registration  of  the  pei-son  entitled  to  be  registered 
as  proprietor,  and  for  the  entry  on  the  register  of 
proper  restrictions  or  inhibitions  (y).  Where  the 
deceased  person  was  a  tenant  for  life  registered  as 
proprietor  of  settled  land  (z),  it  is  the  duty  of  the 
trustees  of  the  settlement  to  apply  for  registration  of 
the  successor  under  the  settlement  as  proprietor,  with 
the  necessary  restrictions  or  inhibitions  (if  any)  (a) ; 
and  on  the  application  of  the  trustees,  such  successor 
may  be  registered  accordingly  (6).  If  the  tnistees 
neglect  to  make  such  application,  or  there  are  no  such 
trustees,  any  person  interested  under  the  settlement 
may  apply  for  the  registration  of  a  new  proprietor, 
and  on  inquiry  by  the  registrar  into  the  terms  of  the 
settlement,  and  after  notice  given  to  the  trustees 
(if  any)  and  the  succeeding  tenant  for  life,  and  such 
other  persons  as  the  registrar  shall  think  fit,  the  new- 
proprietor  may  be  entered,  with  such  restrictions  and 
inhibitions  as  are  proper  in  the  circumstances  of  the 
case  (c).  Provision  is  also  made  for  the  registration, 
on  the  bankruptcy  of  the  registered  proprietor  of  any 
registered  land  or  charge,  of  the  official  receiver,  or 
other  trustee  for  the  time  being  in  the  banlcruptcy  as 
proprietor  in  his  place  ;  and  for  the  registration  of 
the  official  receiver  or  other  trustee,  in  whom  the  land 
or  charge  has  become  vested  under  a  scheme  of 
arrangement  approved  by  a  Court  having  jurisdiction 
in  bankruptcy  (d).  Any  person  registered  in  the  place 
of  a  deceased  or  bankrupt  proprietor  shall  hold  the 
land  or  charge  in  respect  of  which  he  is  registered 
upon  the  trusts  and  for  the  purposes  to  which  the 
same  is  applicable  by  law,  and  subject  to  any  imregis- 
tered  estates,  rights,  inttrests  or  equities  subject  to 


(y)  Stat.  60  &  61  Vict.  o.  65, 
8.6(5):  T.  L.  R.  (1903)  186. 

(s)  Ante,  p.  661. 

(a)  Stat.  60  &  61  Vict.  c.  6.'-., 
«.  6  {+). 


(6)  L.  T.  R.  (1903)  187—180. 

(c)  L.  T.  R.  (1903)  190. 

{<l)  Stat.  38  &  39  Vict.  c.  87. 
ss.  43,  47  ;  h.  T.  B.  (1903)  193— 
200  ;  ante,  pp.  282,  283. 
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which  the  deceased  or  hankrnpfc  proprietor  held  the 
same  ;  but,  save  as  aforesaid,  he  shall  in  all  respects, 
and  in  particular  as  respects  any  registered  dealings 
with  such  land  or  charge,  be  in  the  same  position  as 
if  he  had  taken  such  land  or  charge  under  a  transfer 
for  a  valuable  consideration  (e). 

Where  a  person  on  whom  the  right  to  bi>  registered  Transfers  and 
as  proprietor  of  land  or  of  a  charge  has  devolved  by  reeisfratr^°'^ 
reason  of  the  death  or  bankruptcy  of  the  registered 
])roprietor,  or  has  been  conferred  by  an  instrument  of 
transfer  or  charge  in  accordance  with  the  Acts,  desires 
to  transfer  or  charge  the  land  or  to  deal  with  the 
charge  before  he  is  himself  registered  as  proprietor,  he 
may  do  so  by  an  instrument  in  the  same  foiin  as  is 
requii-ed  for  a  disposition  by  a  registered  proprietor  (J )  ; 
but  no  registration  of  such  instrument  shall  be  made 
until  the  person  executing  the  same  has  been  regis- 
tered as  proprietor,  or  his  right  to  be  so  registered  has 
been  shown  to  the  satisfaction  of  the  registrar.  Sub- 
ject to  the  provisions  of  the  Act  of  1875  with  regard 
to  registered  dealings  for  valuable  consideration  (</), 
a  transfer  or  charge  so  made  shall  have  the  same 
effect  as  if  the  person  making  it  were  registered  as 
proprietor  (h). 

Neither  the  registrar  nor  any  person  dealing  with  Notice  of 
registered  land  or  a  charge  shall  be  affected  with  notic< 
of  a  trust,  express,  implied  or  constmctive  ;  and  refei- 
ences  to  trusts  shall,  as  far  as  possible,  be  excluded 
from  the  register  (t). 


tnists. 


A  purchaser  of  registered  land  (fe)  shall  not  require  Evidence  of 

title  on  sale 
(i)  Stat.  60  &  61  Vict.  c.  65. 
First  Schedule,  replacing  38  &  30 
Vict.    c.    87.   s.    83   (1).     Sec   2 
Wms.  V.  &  P.  1189  SI].  2n(l  e<l. 

(k)  As  to  the  sale  of  registered 
land,  see  2  Wms.  \.  &  P.  I  Ifi.'i «/. 
2ii<t  e<l. 

43 


(e)  Stat.  38  &  39  Vict.  c.  87, 
s.  46. 

(/)  Ante.  p.  663. 

ig)  Ante,  pp.  663—665. 

(A)  Stat,  m  &  61  Vict.  e.  65, 
s.  i)  (6);  L.  T.  R.  (1903)  103, 
101. 

W.R.P. 
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of  r.giMerr.1    any  <-vi(lonco  of  titlo  except,  (1)  tl.e  evidence  to  be 
^'""'-  obtained  from  an  inspection  of    the   register  or  of  a 

certitied  copy  of,  or  extract  from,  the  register  ;    ('2)  a 
statutory  declaration  as  to  the  existence  or  otVierwise 
of  matters  which  are  dechvred  by  sect.  18  of  the  Act 
of   1875  and  by  the  Act  of  1897  not  to  be  inoim- 
brances  (/) ;     (3)  if    the    proprietor    of    the    land    is 
registered  with  an  absolute  title,  and  there  are  incum- 
brances entered  on  the  register  as  subsisting  at  the 
first  registration  of  the  land,  either  evidence  of  the 
title  to  those  incumbrances  or  evidence  of  their  dis- 
charge from  the  register  ;    (4)  wheie  the  proprietor  of 
the  land  is  registered  with  a  qualified  title,  the  same 
evidence  as  above  provided  in  the  case  of  absolute 
title,  and  such  evidence  as  to  any  estate,  right  or 
interest  excluded  from  the  effect  of  the  registration  {m) 
as  a  purchaser  would  be  entitled  to  if  the  land  were 
unregistered;    (5)   if  the  land  is  registered  with  a 
possessory  titU,  such  evidence  of  the  title  subsisting 
or  capable  of  arising  at  the  first  registration  of  the 
land  (n)  as  the  purchaser  would  be  entitled  to  if  the 
Where  vendor  land  were  unregistered.     Where  the  vendor  of  regis- 
igkteSd       te'ed  land  is  not  himself  registered  as  proprietor  of 
proprietor,      the  land  or  of  a  charge  giving  a  power  of  sale  over  the 
land,  he  shall,  at  the  request  of  the  purchaser  and  at 
his  own  expense,  and  notwithstanding  any  stipulation 
to  the  contrary,  either  procure  the  registration  of  him- 
self as  proprietor  of  the  land  or  of  the  charge,  as  the 
case  may  be,  or  procure  a  transfer  from  the  registered 
proprietor  to  the  purchaser.     In  the  absence  of  special 
stipulation,    a    vendor    of    land   registered   with    an 
absolute  title  shall  not  be  required  to  enter  into  any 
covenant  for  title,  and  a  vendor  of  land  registered  with 
a  i»ossessoiy  or  qualified  title  shall  only  be  required  to 
covenant  against  estates  and  interests  excluded  from 


{I)  Ante,  p.  658  n. 

(m)  fcJce  ante,  i>p.  •'•">0,  (HM). 


(h)  FVr  niife,  pp.  fi."i!>,  fifVK 
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iho  effect  of  registration  (o),  and  the  implied  covenants 
under  sect.  7  of  the  Conveyancing  Act,  1881  {p),  shall 
ht'  construed  acco!'  ^''ngly  (q).  Where  a  land  certificate  Delivery 
has  been  issued,  tit  vendor  shall  deliver  it  to  the  pur-  certificate, 
ch.iser  on  completion  of  the  purchase,  or,  if  only  a  part 
of  the  land  comprised  in  the  certificate  is  sold,  he  shall, 
at  his  own  expense,  produce  or  procure  the  production 
<(f  the  certificate,  as  required  by  the  liand  Transfer  Act, 
1897,  for  the  completion  of  tlu*  purchaser's  registra- 
tion. Wh.-re  the  certificate  has  been  lost  or  destroyed, 
the  vendor  shall  pay  the  costs  of  the  proceeduigs 
required  to  enalile  the  registrar  to  ])roceed  without 
it  (r). 


On  every  ap])lication  to  register  land  with  an  abso-  Succession 

'       '  '  °  .     .  and  estate 

lute  title,  or  to  register  a  transmission  of  land,  the  duty  charged 

registrar  shall  inquire  as  to  succession  duty  and  estate  J>n^^^g'»tered 

duty  (s) ;  and  if  it  appeat  '^  that  there  is,  or  w  capable 

of  arising,  any  such  liability  to  succession  dutj'  or 

estate  duty  as  would  affect  the  purchaser  from  the 

person  to  be  registered  as  proprietor  if  the  land  were 

unregistered  (s),  the  registrar  shall  enter  notice  of  the 

liability  on  the  register  in  the  prescribed  manner  (t). 

Huccession  duty  and  estate  duty  shall  not  (a)  unless  so 

noted  on  the  register,  or  (b)  unless  in  the  case  of  a 

possessory  title  the  liability  to  the  duty  was,  at  the 

(Lite  of  the  original  registration  of  the  land,  subsistmg 

or  capable  of  arising,  or  (c)  unless  hi  the  case  of  a 

qualified  title  the  liability  to  the  duty  was  included  in 

the  exceptions  made  on  such  original  registration  of 

tlie  land  (ft),  affect  a  bond  fide  registered  i)urchaser  for 

full  consideration  in  monev  or  monev's  worth,  altbfuigli 


(o)  See  ante,  \>\^.  (159.  000. 
(p)  Ante,   pp.   (!23,   024,    03.">, 


s.  8  (2) ;  see  ante,  p.  005. 

,.  ,  .^       -  ,     -  ,  (s)  Ante,   pp.    245,   200—270, 

C:J0,'(}4().        "  '  425,420. 

((/)  Stat.  00  &  01  Vipt.  o.  0.'),  (I)  S».-  L.  T.  R.  (1003)  208— 

s.  10.  211. 

(r)  Stat.  00  k  01  \'ict,  o.  05,  (m)  Ante,  pp.  (i.5:{,  0.54. 
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ii 


Instruments 
or  appli- 
cations 
delivered  for 
registration 
take  effect 
as  from  the 
time  of  such 
delivery. 


Priority 
notice. 


he  may  have  received  extraneous  notice  of  the  liability 
in  respect  thereof  (v). 

Where  instruments  or  applications  are  delivered  at 
the  registry  with  the  proper  Inland  Revenue  and  Land 
Registry  fee  stamps  {w)  affixed  thereto  or  impressed 
thereon,  accompanied  when  necessary  by  the  land 
certificate  or  certificate  of  charge  (a;),  they  shall  bo 
examined  by  an  officer  of  the  registry,  and  if  certified 
by  him  as  capable  of  registration,  they  shall  be  entered 
in  a  book  in  the  order  in  which  they  are  delivered. 
The  registration  shall  then  be  completed  as  of  the  day 
on  which,  and,  in  the  absence  of  direction  or  inference 
to  the  contrary  in  or  from  the  instruments  or  appli- 
cations themselves,  of  the  priority  in  which  the  instru- 
ments or  applications  were  delivered  (v/).  But  the 
registered  proprietor  of  land  or  of  a  charge,  or  his 
solicitor,  or  with  his  consent  in  writing,  any  other 
person  or  his  solicitor,  may  lodge  at  the  registry  a 
notice  (called  a  priority  notice)  reserving  priority  for 
a  specified  instrument  or  for  a  specified  application 
intended  to  be  subsequently  made.  The  notice  shall 
be  accompanied  by  the  land  certificate  or  certificate  of 
charge,  and  shall  be  entered  on  the  register,  and  the 
certificate  shall  be  indorsed  accordingly.  If  within 
fourteen  days  from  the  lodging  of  the  notice  or  such 
further  time  as  the  registrar  shall  think  fit,  the 
specified  instrument  or  application  is  delivered  for 
registration,  it  shall  be  registered  with  priority  to  any 
other  instrument  or  application  affecting  the  same 


(v)  Stat.  60  &  01  Vict.  c.  65, 
8.  13.  These  provisioas  do  not,  it 
will  he  observed,  expressly  apply 
to  registrrcd  charges  ;  but  it  is 
presumed  that  the  registercfl  pro- 
prietor of  a  registere<l  charge 
would  be  held  to  be  a  purchaser 
to  the  extent  <>f  the  charge.  The 
abovc-nientione<l  provisions  of 
sect.  18  of  the  Act  of  1875  with 


regard  to  succession  duty  apply 
to  rcgistereil  charges  ;  ante,  ]>. 
058,  n. ;  stat.  38  &  39  Viet.  c.  87, 
8.  83  (9). 

{to)  See  ante,  p.  003,  n.  (i) ; 
Land  Transfer  Fee  Order,  hW.i. 
r.  3. 

(a)  Ante,  pp.  004,  n.  {«),  t)!'". 

(y)  L.  T.  H.  (1903)  ill. 
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liiud  or  chiirgo  which  may  liiivc  l)i'i'ii  dfliviiftl  in  the 

meantime.     On  the  expiration  of  tlie  period  fixed,  us 

aforesaid,  for  the  operation  of  the  notice,  it  may  be 

cancelled  (z).     On  the  ixuchase  of  part  of  the  land  Provisional 
•      .   •  •  1   .  •  1       . 1  1  1     registration, 

comprised  m  a  registered  title,  tlie  purchaser  may  oe 

registered  provisionally  as  proprietor  of  the  land  ;  and 

such  registration  may  be  afterwards  completed  (as  on 

payment   of   the   purchase    money),   or   if   necessary, 

cancelled  (a). 

Provision  is  made  for  the  registiation,  as  annexed  Annexation 
to  any  registered  land,  of  a  condition  that  siien  land  or  "^  registc'reu" 
any  specified  portion  thereof  is  not  to  be  built  on,  or  is  lamJ- 
to  be  or  not  to  be  used  in  a  particular  manner,  or  of 
any  other  restrictive  condition  capable  of  affecting 
assigns,  by  way  of  notice  (6) ;   and  on  registration  of 
such  a  condition  the  proprietor  and  every  transferee, 
and  every  other  person  deriving  title  from  him,  shall 
bo  deemed  to  be  affected  with  notice  thereof.  'Any 
such   condition   may,   however,   l»o   modified  ov   dis- 
charged by  order  of  the  Court,  on  proof  to  the  satis- 
faction of  the  Court  that  such  modification  will  be 
beneficial  to  the  persons  principally  interested  in  the 
enforcement  of  such  condition  (c). 


With  respect  to  the  notices,  cautions,  inhibitions,  Notices, 
and  restrictions,  by  which  the  rights  of  persons  en-  j^^y^^^loiis 
titled   to    any    unregistered   estates    or    interests    in  and  rostric- 
registered  land  may  be  protected  (d) : — Provision  is  *'"'"^" 
made,  as  we  have  seen  (c),  for  entry  in  the  register  of 
incumbrances  prior  to  registration,  and  of  notice  of 


{z)  L.  T.  R.  (1903)  117. 

[a)  L.  T.  R.  (1903)  157.  As 
to  the  (iimplotiou  of  sales  of 
registered  land,  sec  2  Wins.  \'.  & 
P.  1182,  1189,  2nded. 

(6)  Ante,  p.  189. 

(c)  Stat.  38  &  39  Vitl.  e.  s7, 
s.  8t.  amended  by  00  &  01  Viet, 
c.    05,     l''irst     8\.hcdulo.       tseo 


Ground  Jicnl  Development  Co.  v. 
West,  1902,  1  Ch.  074  ;  Willi  v. 
.SI.  John,  1910,  1  Ch.  81,  !K>,  91  ; 
iiffil.  ih.  325  ;  2  Wnis.  \'.  &  1*. 
1194,  1221,  1222,  2n<l  «d. 

((/)  Anir,  pp.  001.  tW)3,  1170. 

(( j  Aitti,  pp.  <i52,  ;>0s,  II., 
070. 
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such  liubilitifs,  rights  und  hitercsts  tis  aw  by  the  Aels 
tU'clared  not  to  be  incuinbrancps  (/),  luul  of  u  dt-posit 
of  the  hmd  coitiftcutv  or  ii  cortitictttc  of  fhargf.  IJc- 
Kides  tliis,  any  lonsi't'  or  othor  person  entiUed  to  or 
interested  "i  a  lease  or  an  agreement  for  a  lease  of 
registered  land,  wheie  the  term  granted  is  for  or 
determinable  on  a  life  or  lives,  or  exceeds  twenty -one 
years,  or  where  the  occupation  is  not  in  accordanci' 
with  the  lease  or  agreement,  may  apply  for  registra- 
tion of  notice  of  the  lease  or  agreement  ;  and  when 
such  notice  is  registered,  every  registered  proi)rietor  of 
the  land,  and  every  })erson  deriving  title  through  him, 
except  i)roprietors  of  incumbrances  registered  prior  to 
the  registration  of  such  notice,  shall  be  deemed  to  be 
affected  with  notice  of  the  lease  or  agreement  as  an 
incumbrance  on  the  land  in  respect  of  which  tiie 
notice  is  entered  (g).  Such  notice,  however,  cannot  be 
registered  without  the  concurrence  of  the  r(»gistered 
proprietor  of  the  land,  except  imder  an  order  of  the 
Court  (h).    Any  person  entitled  to  an  estate  in  dower  (i) 


ilowcr  or  by  "^*  ^y  ^^'^  curtesy  (fc)  in  any  registered  land  may  ai>ply 
curtesy.  for  registration  of  notice  of  such  estate  ;  and  such 
registration  shall  be  made,  if  the  registrar  shall  be 
satisfied  with  the  applicant's  title  to  such  estate  ;  and 
such  estate,  when  so  registered,  shall  l)e  an  incum- 
brance appearing  on  the  regiter,  and  shall  be  dealt 
with  accordingly  (l). 

Caution  Any  person  interested  under  any  unregistered  iii- 

against  strument    or   as    a   judgment   creditor,    or    otherwise 

dealings  with  howsoever,  in  any  land  or  charge  registered  in  the 
hm'f.*^  name  of  any  other  person,  may  lodge  with  the  registrar 

a    caution   against   registered   dealings  therewith  (m), 

(/)  L.  T.R.  (1903)208— 215.  «)  Ante,   pp.   312,  318,  321 

ig)  Stat.  38  &  39  Vict.  c.  87,  323. 

«.  50  ;  see  L.  T.  R.  (1903)  201—  (/)  Stat.  38  &  39  Vict,  c    87. 

200  :     2   Wms.  \.  &  V.  1215—  t.  52. 

124!i.  2iul  c<l.  ('«)  I'rovidcd    tbat    a    iktsjii 

{h)  HcvX.  51.  interested  unil<T  a  Icaao   or  an 

{i)  Ante,  i>. 'S.il.  agaxmcut  for  a  lease,  or  entitled 
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the  I'ffoct  of  which  is  Umt  the  icKlstnn-  shtill  not  with- 
o»it  tlu»  cautioner'^  consent  ronlster  any  (Icalin^  with 
such  land  or  chargo  until  !»'  has  served  notice  upon 
the  cautioner,  warning  him  that  his  caution  will  cease 
to  have  effect  after  the  expiration  of  the  tini«'  (»)  men- 
tioned in  the  notice,  and  such  time  has  expired  (o).  At 
any  time  before  the  expiration  of  the  period  liinited 
by  the  notice,  or  such  extension  thereof  as  may  be 
planted  by  the  registrar,  the  cautioner  may  show 
cause  (p)  why  the  caution  should  continue  to  have 
effect,  or  why  the  dealing  should  not  be  registen'd— as, 
for  instance,  that  it  has  been  obtained  by  fraud  or 
mistake,  or  that  it  is  inconsistent  with  a  prior  dealing 
or  with  some  adverse  right  or  ecputy  (q).  The  regis- 
trar may  thereupon  either  order  that  the  caution  shall 
thenceforth  cease  to  have  effect  and  that  the  entry 
thereof  on  the  register  be  cancelled,  or  he  may  appoint 
a  time  for  the  registered  proprietor  or  the  applicant 
for  registration,  as  the  case  may  be,  and  the  cautioner, 
and  such  other  persons  (if  any)  as  he  may  deem 
expedient,  to  appear  before  him.  And  after  hearing 
all  such  persons,  and  serving  such  notices  (if  any)  as 
he  shall  think  necessary,  the  registrar  shall  make 
such  order  in  the  matter  as  he  shall  think  just ;  as,  for 
instance,  that  the  caution  shall  continue  to  have  etl'ect, 
or  that  it  shall  cease  to  have  effect  and  that  the  entry 
thereof  on  the  register  be  cancelled,  or  that  the  regis- 
tration be  refused  either  with  or  without  an  inhibition 
against  registration  at  any  future  time,  or  that  it  be 
completed  forthwith,  or  after  an  interval,  or  that  it  be 


Cautioiirr 
may  Mhowr 
cauM)  M-hy  the 
caution 
xhould 
continue  or 
the  dealing 
should  not  bo 
registered. 


And  tho 
rcjcixtrar  niity 
make  an  order 
thereon. 


to  an  estatu  in  dower  or  by  the 
curtesy,  of  which  notice  has  been 
registered  {ante,  p.  677),  shall 
not  be  entitled  to  a  caution  in 
respect  thereof  :  stat.  38  &  3',( 
Viet.  c.  87,  8.  53  ;  see  L.  T.  K. 
(1903)  220.  227. 

(«)  FoiirtriMi  iinvf,  jw  ;i  rule  ; 
L.  T.  IJ.  (1!>03)22». 

(o)  !Stct.  W ;   Bcc  SB.  55,  W  ; 


L.  T.  R.  (1903)  232. 

(;))  By  r.  231,  cause  may  be 
shown  either  by  the  cautioner 
appearing  before  the  registrar  or 
by  his  delivering  a  statement 
in  writing,  sigianl  by  hira  or 
his  solicitor,  setting  forth  the 
iirt'Un'ls  '>li  uhieli  cause  is 
sho\t  n. 

{'I)  L.  T.  U.  (1903)230. 
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Caution 
iigAJnst 
rpgiHt-atiun  o( 
unrpgi«t«rc<l 
land. 


IxHlKiiig 

caution 

without 

rcasonablo 

cause. 


Iiihibitiuiis. 


or    UEOIHTUUBD    LAND. 

coiiiplt'tcd  coiulitiuiuilly  or  with  suiiic  inudilicutioti,  i>r 
subject  to  tlio  prior  rfRistnitiun  of  »  di>»IinK  in  fuvoiir 
of  the  ciiuiioiirr,  or  .siiltjeci  to  koiiic  iiotico,  condition, 
restriction,  or  inliiliition  inidcr  the  Acts.  The  reglslnir 
niuy  refer  the  matter,  ai.  any  stii^e,  or  any  question 
arising  thereon,  for  tlu'  decision  of  the  Court  (r). 

A  caution  may  alsu  be  hid^ed  against  the  registra- 
tion of  any  land,  wliich  is  not  aheady  registered,  by 
any  }i«>rson  having  or  claiming  such  un  interest  in  the 
land  as  entith'S  him  to  object  to  any  dlsponition  thereof 
being  made  without  his  consent  (..).  The  effect  of  such 
u  caution  is  that  registration  shall  not  be  made  of  such 
land  until  notice  has  been  s»'rved  on  the  cautioner  to 
appear  and  oppost-  such  registration,  and  tht  pre- 
scribed time  (t)  has  elapsed  since  the  diite  of  the 
service  of  such  notice,  or  the  cautioner  has  entered  an 
appearance,  which  nuiy  last  happen  (u).  Any  person 
who  lodges  a  caution,  whether  against  registered 
dealings  or  registration,  without  reasonable  cause.  Is 
liable  to  make  compensation  to  any  person  who  has 
sustained  damage  thereby  (r). 

The  Court,  or,  subject  to  an  appeal  to  the  Court, 
the  registrar,  upon  the  application  of  any  person 
interestt>d  in  relation  to  any  registered  land  or  charge, 
nuiy,  after  directing  such  incjuiries  (if  any)  to  be  made, 
and  notices  to  be  given,  atul  hearing  such  persons  as 
the  Court  or  registrar  thinks  expedient,  issue  an  order 
or  make  an  entry  inhibiting  for  a  time,  or  until  the 
occurrence  of  an  event  to  be  named  in  such  order  or 
entry,  or  generally  until  further  order  or  entry,  any 
dealing  with  any  registered  land  or  registered 
diarge  (h). 


(r)  LT.  H.  (l'J03)i'3l. 

{•■»)  Stat.  :J8  iiiid  3!»  Vict.  c.  87. 
».  W  ;  SCO  s.  til  ;  L.  T.  R.  (1903) 
88— !M. 

{I)  i'uurtccn  days,  as  a  rule  ; 


L.  T.  H.  (1003)91. 

(«)  St.il.  38  &.  .19  Vii-I,  .•,  S7. 
s.  H2  ;  ficc  s.  fii. 
(c)  Jx'ct.^.  TtO.  (i3. 
{«•)  Stat.  38  &  3'J  Vict.  c.  ST, 
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Whore  the  icnistcn-d  ]tr()])ri<'tor  «»f  iniv  laiiil  nr  lUNtrivtioim. 
churgf  is  ih'sirotis  to  yhHw  ifstiii'Moiis  on  tnm.xfiTiiiiK 
ui  charging  sucli  liind  or  chiirgf,  sueh  i»ro]iri»'tor  niuy 
apply  to  th«'  n-gLstnir  to  niukf  an  «'iitry  in  thf  rcginttr 
that  no  transfer  shall  hf  laadf  of  or  charge  createil 
on,  such  land  or  charge,  unless  tin-  following  things, 
or  such  of  them  as  the  ]troi)rietor  may  determine,  are 
dono  (that  is  to  say)  :  (1)  unless  notice  of  any  ai)i»lica- 
tion  for  a  hansfer  or  for  the  creation  of  a  charge  is 
transmitted  hy  post  to  such  address  as  he  may  specify 
to  the  registrar  ;  (2)  unless  the  consent  of  some  person 
or  persons,  to  he  named  hy  such  proprietor,  is  given 
to  the  transfer  or  the  creation  of  a  charge  ;  (H)  unless 
some  such  other  matter  or  thing  is  done  as  may  I'e 
re(piirod  hy  the  a])plicant  and  a])proved  hy  the 
registrar  (x).  The  registrar  thereupon  makes  a  note 
of  such  directions  on  the  register,  and  then  no  transfer 
shall  he  made  or  charge  created  excej)!  in  conformity 
with  such  directioiiS,  which  may,  howe\  ♦•r,  at  any  *ime 
be  withdrawn  or  modilied  at  the  instarjce  (if  all  persons 
for  the  time  being  ai)pearing  by  the  registry  to  I)e  in- 
terested therein,  and  are  suliject  to  be  set  aside  by 
»"d<'r  of  the  Court  (y).  As  we  lia\t'  seen  (z),  on  the  ,\,  („  settled 
i/*«^tration  of  settled  land,  such  restrictions  or  in-  '*'"^'- 
ibitions  are  to  be  entered  on  the  register  us  may  be 
!   escribed  I'V  expedient.     Tims  where  a  tenant  for  life 

•  ijister    I  as  proprietor  and  there  are  trustees  for 

i  upo-^es  uf  the  Settled  Land  Acts  (a),  restrictions 
''    red  that,  except  under  an  order  of  the  registrar, 

t.ui^fer  of  the  lund  is  to  be  li-ide  except  on  sale  or 
.  >    hang*',  the  purchase-moneys  on  sale  being  paid  to 
tiii-itees  or  into  Court,  and  no  transfer  is  to  be 
red    .f  the  principal  mansion  house  and  lands 


•s.w>. 

^'.   ."is.    -♦» 

Vict.  f.  B' 


■ciij:)  ::n—     L.  T.  K.  (l<jo:i)  2io. 

(,,)  si  .1.  :is  *:  :>!.>  Vjci.  c,  S7, 

•ii»  Vi,  .     r.  87.         fi.  .W. 

!>•.     *i  &  «1  (:)  All/'.  1'.  tWll. 

;   sec  («)  Ante,  j).  1-M. 


l:i  ■ . 
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iisiiull>  uccupifil  tluTcwith  without.  Mir  cuiisi-tit.  of  th*' 
lU'»iri(  tiuii  tnistiM'H  or  nil  order  of  thf  Court  (h).  VVIuTt'  two  or 
i^'inT''^  "'  iiu>n'  iH'ruoiiH  ttitply  to  U'  roniHtored  hs  joint  ]»roi»ri«'tors 
l>roiiriet4>n.  of  IhikI  or  of  li  chitrKt',  ail  I'litrv  in  to  bt>  iiiudo  in  tlic 
r»'j,'ist«'i-  timt  wIm'II  their  numb«»r  is  riMhivod  to  one,  im 
ri'KLstered  dis|M)sition  of  the  hind  or  ehiii^^e  Hhiill  he 
nuuh>  except  under  an  order  of  the  reKistntr  itft<'r  im 
inquiry  into  tith>  or  tin  order  of  the  Court.  13ut  surh 
iin  entry  need  only  h(>  iimde  where  tiie  (h>edor  histru- 
nient,  hy  virtue  of  which  the  joint  pntprietors  »re 
renisti'ri'd,  sh«)WH  tin  inttntion  tlwt  the  survivor  of 
Iheui  shiili  not  huve  power  to  dispose  of  the  land  or 
chiirge,  or  where  the  ref^Lstnir  l^r  uny  specijil  renson 
considers  that  such  tin  entry  wouhl  be  desirubie. 
8uch  ill!  entry  nuiy,  however,  be  luaile  ut  uny  time 
with  tlie  joint  proprietors'  cons(>nt  («•). 


llcc'tiHcatioii 
uf  the 
rt'gistcr. 


I 


Subject  to  any  estatt's  or  rights  acquired  by  rej^istni- 
tioii  in  pursuance'  of  the  Acts  (d),  where  uny  Court  of 
competent  jurisdiction  has  decided  that  any  person  is 
entitled  to  any  estate,  right  or  interest  in  or  to  any 
registered  land  or  charge,  and  as  a  conse(|uenco  of  sueli 
«lecision  such  Court  is  of  opinion  that  a  rectification  of 
the  register  is  required,  such  Court  may  make  an  order 
directing  the  register  to  be  rectified  in  such  maniur 
as  it  thinks  just  (e).  Subject  to  any  estates  or  rights 
acquired  by  registration  in  pursuance  cf  the  Acts  (/), 
if  any  person  is  aggrieved  by  any  entry  made,  or  by  the 
omission  of  any  entry  from  the  register  under  the  Acts, 
or  if  default  is  made,  or  unnecessary  delay  takes  place  in 
making  any  entry  in  the  register,  any  person  aggrieved 
by  such  entry,  omission,  defuult  or  delay  muy  up])ly  to 


(/.)  Ante,  p.  Ii3;  L.  T.  R. 
(I!>03)8I. 

(<•)  .Stat.  38  &  3»  Vict.  c.  87. 
s.  83  (3),  ax  aiui'inU-ti  by  tW  &  01 
^■i<■t.  <•.  »i,5.  Firxt  .S'littliik- ; 
L.  v.  n.  (1W3)221,  2J5. 


id)  Ante,  pp.  057— («i2. 

(c)  .Stat.  38  &  3!»  Vict.  «•.  ST. 
.-.  !».'»;  «o  A.-(l.  V.  (Mdl.  m>K 
■2  (li.  47.  73,  78,  a»  to  tliia  uu-l 
the  rolliiwing  Hfftii>ii!'. 

(/)  Ante,  pp.  (i07— (MJU. 
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tin-  Court  in  tlw  |>r<'^nilMtl  niu.u.ir  '•»     u  >'!>l'i  lliat 

the  rcKintcr  iiihv  I><-  rcctilii-il,  and  Mi*   .  oiiii  iiius  i  iiIh  i 

rcfuH«>  such  apitlicatioii  with  or  without  oosts.  to  lif  |>uiil 

Uy  the  applicant,  or  it  may,  if  si'Uslicd  of  thi  jiiHticc 

uf  the  ease,  niak**  an  order  for  tlic  rcctilication  of  th<' 

ri'>;Lst»'r  {(f).    Sulgict  to  the  provisions  of  the  Acts  with  I'laudultnt 

rt'spoct  to  rt'nistrrfd  dispositions  fur  vahiahlc  ronsidtia-  ^  "*1'"'""°"'*- 

tion  (h),  any  disposition  of  land,  or  of  a  ciiar^'c  on  land, 

which,  if  unr»'j?istirt'd,  wDiild  he  fraudidinl  and  void, 

sliall,  notwithstanding;  r(',,'stration,  Im>  fraudulint  antl 

\oid  in  liko  nutnn*-r  (i).     Whcrr  any  trror  or  omission  Uight  to 

is  madf  in  tlu'  r«'Ki-"*tfr,  or  wh.ri-  any  tiitry   in  the  "lrJ."j',','a'J,,c". 

resistor  is  nwdf  or  jiroctirfd  Ity,  or  in  itursnancc  of, 

fraud  or  mistuk)',  and  the  rrror,  omission  or  intry  is 

not  capahlo  of  rectilication  under  tin-  Act  of  iHlo,  any 

jH-rson  sutTeruig  loss  thereby  shall  l»e  entitled  to  he  in- 

denmitied  in  the  manner  provided  in  the  Act  of  1h;>7  (j). 

Provided  that  where  a  registered  disposition  would,  if 

uinegisterod,  he  absolutely  void,  or  where  the  ttltct  of 

such  error,  omission  or  entry  would  be  to  depri\e  a 

person  of  land  of  which  he  is  in  possession,  or  in  rei-tipl, 

of  the  rents  and  profits,  the  register  shall  be  rt  ctilied, 

and  the  i)erson  sutTering  loss  by  the  rectitication  shall 

bo  entitled  to  the  indemnity  (A).     A  person  shall  not  be 

entitled  to  indenmity  for  any  loss  where  he  has  cau:  .'d, 

or  substantially  contributed  to  the  loss  by  his  act, 

neglect  or  default  ;  and  the  omission  to  register  a  sufh- 

cient  caution,  notice,  inhibition  or  other  restriction  to 

protect  a  mortgage  by  dej)osit  or  other  ecpiitalde  uiterest. 

or  any  estate  or  interest  created  under  sect,  -l!*  of  the 

Act   of   1875  (/),   shall   be   deemed  neglect   within   the 

meaning  of  this  sub-section  (hi).     \Vhere  the  register  i^ 

rectified  under  the  Act  of  1875,  liy  reason  of  fraud  or 


(<j)  Stat,  as  &  39  \itt.  c.  87, 
(<.  IMi. 

(A)  .l«//\  pp.  fUi:? — (><><•. 

(I)  Stilt.  38  &  39  N'ict.  1-.  87. 
B.  98. 

U)  Slat.  tJO  &,  01  \kt.  t.  UJ, 


.■<.  7(1):  M'<'.l.-(.'.  y.Otl'll,  l!Mis. 
•2  C'h.  i'.  W,  73—75,  78,  as  to 

thi-i  si'l-tinll. 

(dl  .S-.(.  7  CJ). 
(/)  Anl'.  \<.  •'••>:!. 
(»i)  Sixt.  7  ['.i). 
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mistake  which  has  occurred  in  a  registered  disposition 
for  valuable  consideration,  and  which  the  grantee  was 
not  aware  of,  and  could  not  hy  the  exercise  of  reasonable 
care  have  discovered,  the  person  suffering  loss  by  the 
rectification  shall  likewwe  be  entitled  to  indeinnit}- 
under  this  section  (n).  The  registrar  may,  if  the  appli- 
cant desires  it,  and  subject  to  an  appeal  to  the  Court, 
determine  whethi  ■  a  right  to  indenmity  has  arisen  under 
this  section,  and,  if  so,  award  indenmity.  In  the  event 
of  an  appeal  to  the  Court,  the  applicant  shall  not  be 
required  to  pay  any  costs  excejjt  his  own,  even  if 
unsuccessful,  unless  the  Court  shall  consider  that  the 
appeal  k  unreasonable  (o).  Where  indemnity  is  paid 
for  a  loss,  the  registrar,  on  behalf  of  the  Crown,  shall 
be  entitled  to  recover  the  amount  paid  from  any  pei-son 
who  has  caused  or  substantially  contributed  to  the  loss 
by  his  act,  neglect  or  default  (p).  A  claim  for  indemnity 
under  this  section  shall  be  deemed  a  simple  contract 
debt,  and  for  the  purposes  of  the  Limitation  Act,  1623, 
the  cause  of  action  shall  be  deemed  to  arise  at  the  time 
Avhen  the  claimant  kn(jws,  or  but  for  his  own  default 
might  know,  of  the  existence  of  his  claim.  This  section 
shallapply  to  the  Crown  in  like  manner  as  it  applies  to 
a  private  person  (g).  The  Act  of  1897  (r)  established 
an  insurance  fund  for  providing  indemnity  to  persons 
injured  in  the  manner  above  mentioned. 

acVulring  a  ^^  ^^^^'T  '^  ^■^ei'"^*^^'*^*^  l^"d  adverse  to,  or  in  derogation 

title  to  regis-  '>i,  the  title  of  the  registered  proprietor  shall  not  be 
Sr^"^  ^^  acquired  by  any  lyigth  of  possession,  and  the  registered 
proprietor  may  at  any  time  make  an  entry  or  bring  an 
action  to  recover  possession  of  the  land  accordingly  (s). 
Provided  that  where  a  person  would,  but  for  the  pro- 
visions of  tho  Act  of  1875  or  of  thw  section,  ha\e 
obtained  a  title  by  possession  to  registered  land,  he  may 


possession. 


(w)  S<d.  7  (4). 
io)  Stct.  7  (5). 
(y>)  SiTt.  7  ((i). 


(7)  Sei-t.  7  (7). 

(r)  .Sect.  21. 

(")  Sec  ante,  pp.  003—001. 
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apply  for  an  order  for  rectification  of  the  register  under 
sect.  95  of  the  Act  of  1875  (<),  and  on  such  application 
the  Corrt  may,  subject  to  any  estates  or  rights  acquired 
by  regLtration  for  valuable  consideration  in  pursuance 
of  the  Acts,  order  the  register  to  be  rectified  accordingly. 
And  provided  also  that  this  section  shall  not  prejudice, 
as  against  any  person  registered  as  first  proprietor  of 
land  with  a  possessory  title  only  (w),  any  adverse  claim 
in  respect  of  length  of  possession  of  any  other  person 
who  was  in  possession  of  such  land  at  the  time  when 
the  registration  of  such  first  jtroprietor  took  place  (v). 

The  register  of  each  title  consists  of  three  portions  :  Tlic  register, 
the  Property  Register,  the  Proprietorship  Register,  and  '^"^  •"''"''''• 
the  Charges  Register  (x).     The  Property  Register  con-  The  rroi>orty 
tains  the  description  of  the  land  comprised  in  the  title.  ^S"**'"'- 
with  a  reference  to  the  filed  plan  thereof,  and  such  notes 
as  have  to  be  entered  relating  to  the  ownership  of  the 
mines  and  minerals  ;   to  exemption  from  any  of  the 
liabilities,  rights  ;md  interests  mentioned  in  sect.  18 
of  the  Act  of  1875,  as  amended  by  the  Act  of  1897  (y)  ; 
to  easements,  rights  to  profits  d  prendre,  conditions  and 
covenants  for  the  benefit  of  the  land,  and  other  like 
matters  («).    The   Proprietorship  Register  states  the  The  Pro- 
nature  of  the  title,  and  contains  the  name,  address  and  f^"!,!",'^!',!"'' 
description  of  the  proprietor  of  the  land,  ai  1  cautions, 
iuiiibitions  and  restrictions  affecting  his  right  of  dis- 
posing  thereof  (a).     The    Charges    Register    contains  The  (liarges 
incumbrances  prior  to  registration,  and  also  subsequent  Kepister. 
charges  and  other  incumbrances  (including  notice^'  of 
leases  and  of  estates  in  dower  or  by  the  curtesy  {b)),  and 
such  notes  as  have  to  be  entered  relating  to  covenants, 
conditions   and   other   rights   adversely  affecting  the 


m 
il 


1 


i 


(0  Ante,  p.  682. 

(«)  !See  ante.  pp.  0.57 — 050. 

(v)  Stat.  00  &  01  Viet.  e.  0.1 

12. 

(x)  L.  T.  R.  (I1)o:J)  2. 


(y)  Ante,  p.  058.  n. 
(;)  L.  T.  R.  {im\)  3. 
(a)  Rule  0. 
(fc)  Anil,  p.  075. 
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liiiid  (<•) :  and  also  contains  all  such  doalings  with  rof,'is- 
tcred  chargi'H  and  incuinl)ranc»'S  as  aiv  capal)lt>  of  regis- 
tration {(l).  In  th»^  case  of  loaseliold  land,  a  refercnco 
to  tlio  rt'gLsteri'd  Icaso,  and  such  particulars  thereof, 
and  of  the  exceptions  o"  reservations  therefrom  (if  any), 
as  the  applicant  may  desire  and  the  registrar  approve, 
and  a  reference  to  the  lessor's  title,  if  registered,  are 
entei-ed  in  the  Property  Itegister  (e).  The  title  to  each 
registered  [tropertv  hears  a  distinguishing  nund)er  (/). 
In  districts  where  registration  of  title  is  compulsorj',  the 
1  fgisters  of  the  lith*  are  hound  in  volumes  according  to 
the  parishes  wlu'ie  the  lands  I'egistered  lie  (f/).  There 
are  also  kept  in  the  registry  an  hidex  map  showing  the 
position  and  extent  of  every  registered  property,  and  a 
separate  index  map  of  leasehold  titles  and  lands  affected 
hy  the  registration  of  incorporeal  hereditiunents,  an 
index  of  proprietors'  names  (//),  and  a  list  of  pendhig  ap- 
plications to  enter  land  in  the  register  (*).  Of  these  the 
hidex  maps  and  list  of  pending  applications  are  open  to 
l)uhlic  inspection  :  hut  the  index  of  proprietors'  names 
is  open  to  the  inspection  of  the  registered  jtroprii'tors 
oidy  ;  provided  that  if  anj'  person  shall  satisfy  the 
registrar  that  he  is  interested  generally  in  the  property 
of  any  proprietor — for  instance,  as  his  trustee  in  hank- 
ruptcy  or  executor  or  administrator — he  may  inspect 
that  index  also  (A:).  No  entiy  in  the  register  is  to  he 
inspected  except  by  or  under  the  authority  of  some 
]M'rs(in  interested  in  the  land  or  charge  to  which  tin' 
entry  refers  (/).  The  ordnance  map  is  the  hasis  of 
all  registered  desciiptions  of  liiiid  (w).  A  ]>lan  of  thi- 
land  registered  is  icquired  to  he  fded  on  ri'gi>- 
tration  (»)• 


(r)  AHtf,  p,  (i7". 

(d)  L.  'I'.  H.  (IWW)  7. 

i-)  Rule  r.. 

(/)   Rule  2. 

((/)  Rule  !>. 

0,]   Riilf  12. 

(/)   Rule  l:{. 


(i)  Rule  14. 

(/)  Stat.  fiO  &  (II  Vict.  e.  li.'.. 
s.  l>2  (7);  see  F..  T.  R.  (liHi.i) 
2H4  .«/. 

(w)  Stat.  r>(>  &  01  Viet.  e.  I>r>. 
s.  14(2!:   L.  T.  R.  (!«>:n  2<;!» -,,. 

(»)  \..  T.  R.  (I!H»:{)  2. 
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Tho  provisions  of  flic  Act  of  1897  as  to  eompulsorv  Compulsory 
rogistration  hrtvi'  been  statt-d  in  cftrlicr  ])aits  of  tliis  "'*'"' 
l>ook  (o).     Tho  Act  provides  (j))  tliat  nothing  tlierein  Exceptions 
shall  render  compulsory  the  legistration  of  the  title  to  t'>*«"''f'"""i- 
an  incorporeal  hereditament,  or  to  mines  or  minerals 
apart  from  the  surface,  or  to  a  lease  having  less  than 
forty  years  to  run  (q),  or  two  lives  yet  to  fall  hi,  or  to 
an  undivided  share  in  land  (r),  or  to  freeholds  inter- 
mixed with  and  indlstuiguishahle  from  lands  of  other 
tenure,   or   to    corporeal   hereditaments    parcel   of  a 
inanor  (s)  iind  included  in  a  sale  of  a  manor  as  such. 

Wliere  a  person  having  the  right  to  apjdy  foi'  legis-  Transfvr  or 
tration  as  fust  proprietor  of  liuid  desires  to  transfer  [i,"^gf^^^j 
or  charge  the  land  hefore  he  is  himself  registered  as  •*"«'  P""."^  *» 
proprietor,  he  may  do  so  in  the  manner,  and  subject 
to  the  conditions,  which  would  be  applicable  if  he  were 
in  fact  the  registered  proprietor.  Subject  to  any  prior 
rights  obtained  by  registration  under  the  Acts  and 
liides,  a  transfer  or  charge  so  made  shall,  when  cbm- 
])leted  by  registration,  have  the  same  effect  as  if  the 
])erson  making  it  were  registered  as  proprietor.  Pro- 
vided that  a  charge  shall  not  be  accepted  for  regis- 
tration until  an  application  has  been  made  for  the 
registration  of  the  land  to  which  it  relates,  and  if  tho 
application  for  n'gistration  of  the  land  is  subsequently 
refused,  or  withdrawn,  or  abandoned,  the  registration 
of  the  charge  shall  be  annulled  (/).  Recourse  is  had 
to  these  provisions  when  the  sale  of  land  situate  in  a 
compulsory  registrati(m  district  is  intended  to  be 
innnediately  followed  by  a  mortgage  thereof  (?t). 


(o)  /Inte,  pp.  214, 510, 530.  538. 

(p)  Stat.ttO&61Vict.c.65,s.24. 

(V)  Ante,  pp.  510,  630,  538. 

(r)  See  I  Wma.  V.  &  P.  388 
sq.,  2nd  ed. 

(»)  Lands  held  by  copyholders 
fall  within  thi.s  description,  jis 
regards  the  lord's  interest  therein  j 
autf,  p,  472 :  but  lands  held  of 
t  ho  lord  of  a  manor  l)v  free  tenure 


are  not  jmrcel  of  the  manor ; 
anlf,  pp.  428,  429 ;  Williams  on 
iSoisin,  30. 

{<)  I'.  T.  R.  (1903)90.  Under 
r.  1 17,  a  priority  notice  may  be 
obtaine<l  in  favour  of  such  a 
transfer  or  charge ;  sec  anii', 
p.  670. 

(m)  See  2  Will'*.  V.  A  P.  12.''.:i 
«/.,  2nd  ed. 
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Removal  of  Ijiwid  not  situiito  in  u  district  wlierc  the  regLstratidii 

reg^tM.'"  ****  "^  *■'*'*'  ^"*  compulsory  (r)  may  bo  removed  from  the 
register  by  thi'  registered  proprietor  thereof  witli  the 
consent  of  the  other  persons  (if  any)  for  the  time  being 
appearing  by  the  register  to  b(*  interested  thereui,  and 
on  delivering  up  the  land  certificates  and  certificates  of 
charge  (if  any)  (x).  If  any  land  so  removed  is  situate 
within  the  jurisdiction  of  the  Middlesex  or  Yorkshire 
registries  (//).  it  will  again  become  subject  to  sucii 
jurisdiction  as  from  the  date  of  removal  (z). 

The  above  account  gives  the  main  ]>rovisi<)ns  (»f 
tlie  Acts  ;  but  it  is  impossiiile  witlnn  the  limits  of  tli(> 
}>resi'nt  work  to  discuss  the  workhig  of  the  Acts  in 
practice  or  the  questions  which  may  aris«>  thereon. 
The  reader  will  observe,  however  (a),  that,  outside  of  the 
statutory-  methods  of  disposition  by  way  of  registereil 
transfer  and  registered  charge,  registered  land  is  left 
to  be  disposed  of  by  the  same  modes  of  assurance 
as  are  applicable  to  unregistered  land.  Settlements, 
therefore,  leases  and  wills  of  registered  land  must  be 
made  in  the  same  forms  as  before  (b)  ;  but  settlements 
may  be  accompanied  by  an  instrument  of  transfer  for 
effecting  the  registration,  as  proprietor  or  proprietors 
of  the  settled  land,  of  the  tenant  for  life  or  other 
persons  entitled  to  be  so  registered  (c),  with  the  neces- 
sary restrictions  or  inhibitions.  With  respect  to  mort- 
gages of  registered  land,  the  statutory  charge  with 
power  of  sale  (J)  seems  to  form  an  eff'  '  ive  security 
only  so  long  as  the  land  charged  does  depreciate 
in  value  to  sucli  an  extent  that  the  amuant  charged 
cannot  be  realised  by  an  exercke  of  the  power  of  sale. 
If  the  chargee  should  be  driven  to  exercise  his  reiuediis 
by  foreclosure  or  entry  into  possession  (c),  he  will  lie 


Settlement«, 
leases  and 
wills  of 
regist<>re<l 
land. 


Mortgages  of 

registereil 

land. 


(i)  Ante,  p.  214. 

ix)  Stat.60&61Vict.c.65,!<.  17. 

iy)  See  ante,  pp.  212,  214. 

(c)  Sfct.  17  (3!. 
(«)   Sff  (I  lite,  p.  '  t>3. 


(6)  Ante,  pp.  247,  512—510. 

(c)  Ante,  pp.  650, 061  ;  L.  'J\  H. 
(1903)  128. 

(d)  Antf.  pp,  •>(!•>,  (iriC — (Mis. 
(t)  Ante,  p.  tit)7. 


OF   nEOISTEIlED   LANO. 


689 


at  tt  tlisinlviintii<,'»!  us  coiiipdicil  with  the  uuut;,'aKei) 
undor  ii  mortgugc  of  hiiul  in  tlid  old  ostahlislicd 
form(/).  As  we  liavn  seen  (//),  the  mortgage)!  under 
a  conveyance  by  way  of  mortgage  in  the  old  form  has 
the  legal  estate  hi  the  mortgaged  lands  froni  the  time 
of  the  mortgage.  On  foret'losure,  therefore,  he  retains 
the  legal  estate  which  he  had  befori',  dL^churgf'd,  how- 
ever, from  the  mortgagor's  ♦'(|iiity  of  redemptitwi  (h). 
If  he  enter  into  possession  of  the  mortgaged  lands 
and  remain  in  possession  for  twelv  years  without 
giving  any  written  acknowledgment  of  the  mortgagor's 
title  or  right  to  redemption,  the  equity  of  redemption 
will  12)80  facto  be  extinguished,  notwithstanding  any 
disability  on  the  part  of  the  mortgagor,  or  any  person 
claiming  under  him  (i).  But  a  chargee  under  a  statu- 
tory charge  on  registeri'd  land  has  not,  it  appears,  any 
estate  therein,  though  he  has  the  legal  interest  givi'u 
by  the  charge — that  is,  a  lien  on  the  lands  at  law  for 
the  amount  of  moniy  secured.  On  foreclosure,  tlu-re- 
fore,  it  seems  that  he  can  obtain  no  more  than  the 
equitable  estate  in  the  land  charged,  though  he  will 
apparently  obtain  the  legal  estate  on  subsequent  regis- 
tration of  hiuLself  as  proprietor  of  the  land  (A).  If 
he  should  be  obliged  to  have  recourse  to  his  remedy 
by  entry  upon  the  land  charged,  hi-  is  n(>t  is  the 
mortgagee  takhig  possession  of  his  own  fee  nnple  ; 
he  has  nothing  but  the  statutory  right  to  enter  and 
hold  possession  (/),  and  his  iiitercst  when  he  has  so 
taken  possession  seems  to  be  something  like  the 
I'stat'j  of  a  tenant  by  ckgit  (wi).  As  regards  the  bar- 
ring of  the  equity  of  redemption  by  the  Statute  of 
Limitations,  that  does  not  take  place,  as  in  the  case 
of  a  mortgagee,  immediately  he  has  conqtlited  twelve 
years'  possession  and  without  any  further  act  on  his 


(/)  Anic,  pp.  501,  W3. 

(!/)  Ante,  p.  5<>3. 

(A)  Ante,  )>,  rt~t}, 

(1)  Ante,  pp.  003,  07U,  575,  .j7(>, 

W.U.P. 


(X)  A  III',  |«p.  (it)7,  tiiiS. 

(/)  Aiilf.  p.  tKi". 

i.mi  Aii(':^  }'}'.  27i'   n.  {I').  iI78. 

14 


il 
lis. 
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jMiit  (h)  ;    l»ut  tlif  clungt'f,  who  liHS  Ik««ii  for  Iwtlvr 
y<'ars  in  jMissfssioii,  must,  tipply  to  tho  Court  on  this 
j,'roun(l  for  an  or(W  for  rectilictttion  of  tho  register  (o). 
AjuI  it  (lot's  not  rti»poar  that  ho  can  claim  such  an 
ordor  as  liis  un<loubtod  right ;    tlio  granting  thoroof 
appears  to  bo  in  tho  judicial  discretion  of  the  Court, 
which  is  to  bt^  exercised  "subject  to  any  estates  (tr 
rights  accpiired  by  registration  for  valuable  considera- 
tion in  pursuance  of  the  Acts  "  ( p).    And  in  any  case 
the  chargee   would  appear   k>   b»>  saddled  with  the 
burden  of  proof  that  ho  is  entitb-d  to  have  the  register 
rectiliet   as  he  desires,  and  he  would  have  to  pay  the 
costs    of    his    application    out    of    his    own    pock«'t. 
Besides  these  drawbacks,  if  the  land  charged  were  let 
on  lease  previously  to  the  charge,  it  is  at  least  vx- 
treuiely   doubtful   whether  the   chargee,   on  (>nterhig 
into  receipt  of  the  rents,  would  be  in  tho  position  of 
an  assignee  of  the  reversion  and  so  enabled  to  I'uforce 
the  lessees'  covenants  and  tho  conditions  of  re-entry 
contained    in    th«'    leases  (g).     For    these    ri-asons    it 
seems  desirable  for  a  person  advancing  money  on  the 
security    of    registered    freehold    laud,    unless    ho    is 
allowing  an  ample  margin  for   possible  depreciation 
in  value,  to  inskt  on  having  a  conveyance  made  to 
him   of    the    mortgagor's   estate   in   the   land   to    bi 
charged.     This  may  be  done  either  by  a  registernl 
transfer  of  the  land  to  the  mortgagee,  the  mortgagor'.^ 
right    of    redemption    being   secured   to    lam    by    an 
inu-egistered  deed  and  protected  by  a  caution  to  I" 
lodged  by  him  ;  or  else  (according  to  tho  method  uv\\ 
usually  adopted  in  practice)  by  an  unregistered  deetl 
of  mortgage  in  the  old  form  ;    the  mortgagee  taking' 
in  addition  a  registered  charge  on  tho  land,  and  uImi 
procuring  a  restriction  to  be  entered  in  the  regist- 1 


{!,)  Ante,  p.  571). 
(o)  Ank,  p.  »i84. 
ip)  Ante,  p.  t»4. 
(7)  btc  ante,  pp.  'Hi,  o-2'i,  m ; 


I'lipilal  tt  CoiDitirs  Btiiik:  Lid.  •• . 
Khodii,  \mX  1  (  h.  031,  047.  ijc' ; 
•i  Will:;.  V.  &  P.  UMOaii.!  11. 
2iid  id. 


j 


OF  UEtJiHTKltEb   I.ANU. 


691 


ftjjaiiiHt  aiiv  (lfaliuj,'s  witli  flic  Itind  In  llic  iii«irl.j,'»«<'i". 
which  woiihl  I'xtingiiLsh  or  'uu\)»ir  iht-  Icfjul  estate  s(» 
assured  to  the  mort(,'uKcf  (r).  In  the  case  of  rej,'is- 
terod  leaseliold  land,  the  statutory  charge  is  con- 
venient, as  the  chargee,  not  takinf,'  the  niortt,'Hf,'or's 
estate,  does  not  ajipear  to  hi  come  liable  for  the  rent 
and  covenants  of  the  lease  («)  ;  and  lie  can  dispose 
under  his  power  of  sale  of  the  whole  term  for  which 
the  lands  arc  leased  (/).  But  as  the  chargee  is  neither 
assignee  nor  underlessee  «)f  the  land  charged,  it  is 
doubtful  whether,  in  the  case  of  a  breach  connnitted 
by  the  mortgagor  of  any  covenant  contained  in  the 
lease,  the  chargec  would  have  any  locus  standi  to 
apply  to  the  Court  for  relief  against  the  forfeiture 
which  might  be  so  incurred  (w).  On  this  account  it 
is  advisttl)le  for  a  mortgagee  of  registered  liasehold 
land  to  take  an  underlease-  thereof  made  by  deed  iji 
the  ordinary  form,  as  well  as  a  registered  charg  ■ 
thereon  (x). 

The  reader  will  have  seen  that  tiie  modern  law  of  .Summary. 

real  property  is  a  system  of  great  complexity,  and  the 

diverse  rules  which  it  contauis  are  not  to  be  understood 

without  a  knowledge  of  their  origin  and  history.     But 

the  complex  nature  of  the  modern  law,  which  makes  (jauscs  of 

the  student's  task  so  difficult,  is  not  owing,  as  has  been  *'?''  •:'?•"•, 

^  plexity  of 

conuuonly  supposed,  to  the  feudal  system  or  to  the  »ho  present 
subtlety  of  the  judges  who  formulated  the  early  common  *"*''  '**"" 
law  with  regard  to  land.  It  is  in  a  great  measure  duo 
to  the  action  of  the  English  landowners,  who  have 
from  the  earliest  times  been  possessed  with  the  idea  of 
assuring  their  lands  to  themselves  and  theii-  descendants 
by  means  of  family  settlements,  and  have  in  modern 
times  desired  to  effect  this  object  without  losing  the 

(r)^  See  2  Wms.  V.  &  P.  IJ42  (j-)  Sec  uiile.  p.  579.     Such  an 

■"7-  -"d  <'*l.  underlease  is  not  capable  of  regis- 

(«)  Anir,  pp.  5"t»,  (iSU.  t  rat  ion  ;  <intc,  p.  tioO  ;  but  notice 

{I)  Ante,  p.  t)(J7.  liuTfoI  uia\  !«.•  ngL-tcntt  :   «»/(<, 

(m)  See  auU,  pp.  525,  537.  p.  t>70 ;  see  L.  T.  15.  (l'JU3)  7. 
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i^iiiiulicily 
of  tho 
I'lirly  law. 


Liuulowiifis' 
]ia«siun  for 
iicttlcmcnt^j. 


Ik'IU'IH  (if  fclio  iKtwcrs  o!  iilit'iuitioii  incidciit  t<»  full 
owiuTshii*.  Th»'  inHu»'iic«'  of  our  »'urli»'st  liiwyt-rs  nunlf 
for  simplicity  in  liiw.  I'lius  we  Imvc  awn  (ij)  Uiut  in 
this  country  tin'  ffudii  ruh's  of  lundliolding,  which 
allowed  to  till'  luir  ii  distinct  inten-st  in  lands  j^ivcn 
to  a  man  and  his  lu-irs  and  n'strict«'d  alienation  on 
the  part  of  the  done*'  under  such  a  j;ift  except  with 
the  consent  of  both  donor  and  heir,  were  superseded  as 
early  as  the  thirteenth  century  hy  the  judge-made  law 
that  the  heirs  shall  take  nothing  under  such  a  gift,  and 
the  words  of  gift  to  the  heir  shall  take  effect  only  to 
confer  an  estate  in  fee  sini}>l«-  on  the  ancestor.  The 
conception  of  an  estate  in  fee  simple  in  land  being  thus 
accomplished,  it  was  settled  partly  by  decision  and 
])artly  by  statute  in  the  manner  already  related  (s)  that 
the  right  of  free  alienatit)n  is  inseparably  incident  to 
such  an  estate.  At  connnon  law,  too,  the  conveyance 
of  lands  was  a  matter  of  great  simplicity.  Actual 
delivery  of  possession  being  the  essential  part  (a),  it 
could  only  be  etiected  between  living  and  ascertained 
IM'rsons,  certain  feoffor  and  certain  feotitee  (b),  and  by 
way  of  jtresent  and  not  of  future  transfer  (<')•  'A'l»i' 
landowners'  i)assion  for  settlement  lirst  appears,  before 
till"  statute  Dc  Bonis  {d),  in  elaborate  limitations  by 
way  of  successive  conditional  fees  (e).  Then,  when 
their  wishes  had  been  defeated  by  the  action  of  the 
judges  in  allowuig  free  alienation  on  the  birth  of  issue 
to  tenants  under  conditional  gifts  (/),  we  find  strict 
settlement  favoured  by  the  statute  De  Bonis  ((f),  passed 
at  the  instance  of  the  barons.  We  next  observe  the 
result  of  landowners'  determination  to  make  settle- 
ments, to  avoid  creditors'  claims,  and  to  make  wills  in 


(v)  .!)i/c,  pp.  CT^li'J. 

(;)  Anic,  pp.  08—73.  82—81. 

(n)  Anlr.  p.  146. 

(6)  !>cc  the  authijritir.-i  i-iti'<l, 

nil.  p|i.  ;jO!.  '^^}^2.  nn.  {•/,  t,f). 

(•  I  Aiiti.  pp.  ;{<><>.  ;ni7. 

(rf)  Vi  Edw.  1.  c.  1  ;  unU,  p.  04. 


(r)  Sec  the  authorities  eitol. 
iinic,  pp.  93,  n.  (r).  170,  ii.  (o) ; 
Co.  Litt.  290  It,  n.  (1,  V.). 

(/)  Antr.  ]..  93. 

{•/)  13  Mw.  I.  c.  I  ;  '"■.'■■, 
p.  91. 
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i\u'  ))raciic*\  wliicli  prcvailrd  from  flu-  f(Mii't.('*'nlli  fo 
the  sixtt'ctiMi  centuiy,  of  coriVfyinn  liuids  to  frotTn-s  lo 
uses  (h).  \n([  in  IJio  rclit-f  tierorded  \tv  tin-  ('haiict-llor 
against  a  hreacli  of  confidence  on  tlie  ])art>  of  such 
feoffeps  we  find  the  origin  of  the  jurisdiction  of  Courts 
of  Equity  in  res])ect  of  trusts,  which  now  occupies  such 
an  important  jdace  in  our  legal  system  (i).  Tho  prac- 
tice of  conveying  lands  to  feoffees  to  uses  was,  as  we 
have  seen,  pfTectiuilly  checked  i»y  the  Statute  of  Uses  (A): 
l>Ht  the  desire  of  landowners  to  maintain  a  system  of 
family  settlement,  stimulating  the  ingenuity  of  their 
legal  advisers,  again  took  effect  in  the  ])lan  of  settling 
lands  on  living  persons  f(»r  life,  with  remainder  to  their 
unhom  children  successively  in  tail  (l).  This  manner 
of  disposition  could  never  have  prevailed  hut  for  the 
strange  decision  of  the  Courts  in  allowing  as  valid  a 
gift  of  lands  to  an  unascertained  or  unhom  person  hy 
way  of  remainder  (m).  'J'his  seems  to  he  a  distinct 
departure  from  sound  principle,  and  appears  to  "have 
heen  so  regarded  hy  one  of  the  greatest  masters  <if  (»ur 
law  (m).  English  law  does  not  admit  of  gifts  to  the 
dead  ;  that  was  well  settled,  ever  the  civilly  dead  (o) 
heing  excluded  from  taking  (/)).  How  then  could  a 
gift  to  the  unhom  he  held  to  l)e  valid  ?  The  ex])lana- 
tion  seems  to  he  that  this  radical  change  in  the  law  of 
property  was  inadvertently  introduced  under  cover  of 
the  a])proval  of  a  gift  in  remauider  to  the  heir  of  a 
living  person  (q).  Now  we  have  seen  that,  although 
tlie  English  law  deprived  the  heir  of  the  interest  which 
he  once  took  under  a  gift  of  land  to  a  man  and  his 
heirs,   it   left   him   the   possihility   or   expectation   of 


fonyryancci 
tu  usex. 


Origin  r)( 
tnists. 


Settlements 
since  the 
Statute  (if 
Uses. 


fiiftfl  to 
thp  iinlioni 
allowed. 


fiift  to  the- 
heir  of  a 
living  person. 
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{h)  Ante,  pp.  170.  180. 

(I)  Ante,  pp.  171.  172.  181  sq. 

(t)  Stat.  27  Hen.  VIII.  c.  10; 
iinl",  pp.  175,  180. 

(/)  Antf,  pp.  114.  180. 

(m)  Ante,  p.  362. 

(»)  Littleton,  writing  a/fer  this 
derision,  nevert  heless  lavs  down 


the  old  rule  as  to  gifts  l)y  way  of 
remainder ;     ante,    p.    it<>2,    nn. 

{/.  </). 

(o)  Aiitf.  p.  115. 

{;*)  Liti.  ^.  2(t>;   Co.  L:it.  2,i. 
31. :    1  .T.irni.  Wills.  42:$.  C.tli  ed. 

(./)  .!;</..  p.  3ti2. 
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;! 
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inhtiitanct'  (r).  Ami  in  not  rcji fting  a  fjift  l».v  way  of 
continRont  ii-nmindiT  to  the  hoir  of  iv  living  ih-rHon. 
the  jiul>,'»'s  nwrt'ly  iillowfil  liini  Ih'  liki-  jmsiribUHy  («)  of 
siicc»'«HlinK  on  llic  (l«'alli  of  the  particular  t»'nant  scist-d 
us  he  would  Imvo  tMijovcil  under  a  fjift  to  the  ancestor 
and  his  heirs.  However  this  may  have  lieen,  when 
limitations  to  a  man's  tirst  and  other  unlH>rn  scms 
came  to  he  suhstituted  for  gifts  to  his  heirs,  the  judj,'«'s 
concerned  in  interpretinf?  these  liniitatiims  had  not  the 
strength  of  mind  to  rt  turn  to  the  ])rinciples  estahlished 
hy  their  early  ]»rpdecpssors.  But  the  recognition  of 
the  unhorn  as  jM-rsons  capahle  of  receiving  a  direct 


B''|«  t"  «'"•  though  future  gift  of  lands  or  g»M)(ls  is  really  the  prin- 
cipal cause  of  the  comjdexity  and  difficulty  of  the 
English  law  of  ])roperty.  It  is  niaiidy  owing  to  this 
that  the  necessity  arose  for  mg  the  exercise  of  the 

power  of  disposition  hy  the  .le  against  perpetuities 
and  the  rules  governing  the  limitati(m  of  successive 
contingent  remainders  (<).  In  Jipholding  gifts  to  un- 
horn sons,  however,  the  judges  did  hut  give  "•flV'ct  to 
limitatitms  i>enned  at  the  instance  of  landowners  (w) ; 
in  fact,  they  merely  gav*'  expression  to  men's  natural 
desires  to  secm»'  an  inalienahle  ju'ovision  ft»r  their 
children  (j).     In  this  way  the  foundation  of  the  present 


(r)  Ante,  p.  ftO  nnd  n.  (/). 

(^)  Ante,  pp.  'AKl,  .172. 

(/)  Allt^,  pp.  412 — 123;  hom 
Ji.  g.  R.  xiv.  238—242. 

(«)  «<■<■  L.  il  R.  xiii.  4—0, 
xiv.  2:J8.  2:»!>. 

(x)  Ante,  p.  304.  It  should 
nut  Ih>  forgoHen  that,  by  tlic 
time  that  it  had  bt-come  a  general 
custom  among-stwell-tD-doixHiplf 
to  mako  sottleiiifnls  of  hinds  or 
other  property  on  their  unborn 
chihlren,  there  had  l)een  estab- 
llHhe<l  in  our  law  a  freedom  of 
alienation,  especially  by  will. 
whi.h  i^  without  iwralUI  in 
•ither  lejfal  sy.items.  An  regards 
chattels  particukrly,  Knglish 
law   had    abamloned    the   right, 


onee  reoognisc<l  m  indefea.-<ibl<", 
of  a  ueceaiMKl  owner'it  wife  an<l 
children  therein  in  favour  of  un 
alwolute  power  of  testamentary 
disposition;  anif,  p.  20,  n.  (/). 
Hilt  this  extreme  free<lom  of 
alienation  has  in  a  manner  out- 
run the  notural  instincts  of  man- 
kind. These  prompt  men  to 
secure  for  their  ojfspring  by 
settlement  the  like  inalicniiblc 
provision  as  is  in  other  li'giil 
.systems  givi'n  by  law.  So  «!• 
))ay  for  the  wide  power  of  dis- 
]Kisition  annexe<l  in  Knglish  law 
ti>  imiwrxhi]*  with  the  jn(ric:ili' 
rules  relating  to  dis|tiisitions  in 
favour  of  the  unltorn. 
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svstfin  of  s«t»l«nu'iit  wan  UkI.  Imt  it  was  not  firmly  In vrn» ion 
hiiilt  njKHi  until  ui  tlir  tiio*'  of  llio  ( oim  >onwealtn  t„  prewrvn 
meftiiH  of  i»iovontiiiK  t\w   il- 4i notion   of  Po'iting^-nt  J^nHU8«'^_ 
rt-njiundi'is  wero  cliHCovercd  in    lit-  limitation  U*  tnisliH's 
to   pit'st  rvc   Uu'UJ  0/).     Ilfnccfovwiii <l   continRrnt   n- 
nmin(l«'iH  to  nnhorn  sons  wi-ro  y»racticuH.v  ra'wd  to  tin- 
l«'V«'l  of  indeftnisihle  intorests.     And  tho  firm  e^tablish- 


m«nt  of  the  law 
facility  of  nssun 
yt't  unborn.     Fr 
contiirv  scttU'ni*^ 
and  will ;    and   r<» 
coiirso  of  tlio  VH%4 
Kunious  duvicp  t"* 


WPS  (2)  oddf  d  to  th»'  n(  expontory 

nefit  of  Kt-nfratjonH 


putoiy  <l 

#t  fut    till 

'  latter  {wri  >l  tin-  spvonteenth 
trinh*-  I  viRoi  .i«'*ly  both  l)y  dw-d 
ianct  iiitri  1uc«mI  and  in  tho 
nth  V'  iiturv-  I't-rf'Ctpd  the  in- 
r<»uvi  \it  !«>»>  uf  laud  by  mfftiiH 
of  powers  of  ai>|c  iiinipni  (HH-raiing  U  ai^-h  the  pff«'Ct  of  powen 
of  tho  Statnto  ...  fses,  i«s  ubling  Urn  is  placed  in  n,p'?J*""'  ' 
sottlement  to  h<  elTcctua  iv  1  d.  .old  ci  mortgaged, 
notwitliHtandLna  that  th.     nhtr  'hh-^-  ther.<if  had  btt-n 

-      In     jUMChu-MTN  (tt),       ;\s    Wl' 

.J.    <l   i-  nuw  attained  by  the 

.V  tbt  Stttl.d  Tiiuid  Acts.  The  S«tiU-.> 

>  is  tn,nl>  to  further  the  '"""»  Act.. 

lit  iiit-rf.  iiu'^  with  the  custom 

h  mi\  a  substantial  benefit 

nd.  but  they  certainly  do 

1.  another  main  reason  of 


limited  to  mil    .m  ^m  (m 
have  seen  (h).     he  Mam 
exercise  of  < '      jKiw-rs 


And  the 


;n  o 


f 


alienati«)n  <>\  lands  witl- 
ofsettU'iunit.  They' 
upon  the  owners  of  ..  M 
not  simplify  t-he  law. 


the  intricacy  of  the  | 
ill  which  thev  haw  1 


tilt  laud  laws  is  the  manner  Intripary 


I'll 


alttn'  bv  statute   during 


caused  by 
statutory 


the  last  eighty  years.  The  ival  property  lt'<,aslati«>n  reforms, 
of  1833  (c)  not  only  introduced  ...'H.-ficial  refovnis  in 
practice,  but  also  n-iul  red  obstiltic  a  S'rat  deal  ftf  the 
previous  law.  Thus  practitioners  are  relifved  frrtin 
the    necessity    of    acrpiaintins    tlifiiistlvcs    with    the 


;i'  ! 


^m 


ill)  Antf,  pp.   378.  370;    sop  308— 401. 
Wiiliiiiiw  on  .ViKin,  tii:t.  (//)  Aiitr.  yp.  101.  Ur2. 

(:)  Antf  pp.  -KXi.  407.  (« )  A'lte.  pp.  tW.  n.  (<;).  09.  100, 

(.1)  .lH/^  pp.    11!)  ami  n.  (/),  2is.  liiri,  :I3l»,  5«J3. 


nfwi 


OP  nEni8TRnF.n  land. 


Thf  Und 
'I'rnn»ffr 
Art,  1807, 


learning  (»f  fuH's  and  rt'Cov«'rk'»  c»r  of  ronl  ttctionn  (d). 

Hubwqucnt  li^islution,  howover,  Iihh  alniu^t  without 

t>xc«>]ition   i»i-oc«'«'(l»'d  on  tho  linos  of  removing  par- 

ticulur  inHtuncfS  of  Ittirclship  without  regard  to  legal 

l)rinci|»le.     The  consequence  of  thw  is  thai  the  rules 

now  in  force  are  nothing  but  a  series  of  anomalies, 

and  in  order  to  understand  them  tlje  student  w  obliged 

to  devote  his  mind  in  tho  first  instance  to  the  apj.re- 

hension  of  the  principles  which  the  rules  infringe,  j  nd 

when  he  has  succeeded  in  this  he  iias  to  encounter  the 

lal)our  of  extracting  the  meaning  of  a  vast  number  of 

legislative  enactments  from  the  uivolved  and  intricate 

language  in  which  they  are  usually  expressed  (<■).    Eadi 

successive  reform  1ms  added  something  to  the  burden 

of  knowledge  which  the  student  nuist  painfully  acquire, 

but  has  taken  nothing  away.    The  I^and  Transfer  Act, 

1897  (/),  affords  an  extreme  instance  of  the  method 

which  the  Jjegislature  has  pursued.    The  devolution  of 

ft  dead  man's  real  estate  to  his  executors  or  admmis- 

trators  is  of  great  jjraetical  convenience,  as  enabling 

sales  to  pay  debts  or  for  like  purposes  to  l)e  readily 

effected  ((f).     But  except  for  the  purposes  of  the  ])ay- 

ment  of  <le1)ts,  the  laws  of  succession  after  death  still 

remain  widely  different  in  the  case  of  reaHy  and  i)er- 

sonalty.     The  heir's  title  to  succeed  to  the  enjoyment 

of  his  ancestor*.  tate  has  not  been  abolished  (/<) ; 

and  the  student  is  .,  it  to  digest  the  apparent  paradox 

that,  to  confer  on  a  man  such  an  estate  in  lands  as 

shall  devolve  to  his  executors,  the  essential  thing  is  to 

give  the  lands  to  him  and  his  heirs  (i).    Again,  the 


(rf)  Of  Course,  acquaintance 
with  tho  previous  law  was  neccH- 
8arv  for  some  time  after  in  order 
to  be  able  to  pronounce  upon  the 
validity  of  past  trR;i8actioas. 

(<■)  Good  examples  are  found 
in  the  doctrinex  of  tho  destructi- 
bility  of  continsent  remainders 
and  of  the  inili visibility  of  a 
condition  «t  re-entry,  and   the 


statutes  which  have  lartiidly 
remove<l  them  :  nnU.  pp.  litis, 
.309.  374,  377.  f)27— 529. 

if)  Stat.  tJO&Cl  Vict.  c.  (i,-. : 
ante,  pp.  220.  225.  288,  294,  324. 
358,  and  elsewhere. 

(<})  Ante.  p.  222. 

(A)  Ante,  pp.  29.  220.  22(5. 

(i)  Aiile,  pj).  208,  209  ami 
n.  (p). 
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ngwtmtion  of  i\n'  tith-  to  hind,  wliicli  tic  snim-  Act  RcRmhreU 
huH  Iliad*'  coinimlHory  on  s«lr  in  cfittiiii  dlstrifts,  is  an 
udvuntngo  to  liindownfis  in  so  fur  us  it  suvrs  tlicin  the 
oxponHp  of  invt'stigittion  of  titlo  on  vwvy  salr  or  nioit- 
Kuge.  But  when  the  nnuliT  iinds  that  undt-r  the  law 
Ko  introduced  lundrt  niuy  l)t>  licld  and  disjiostd  of  for 
all  nmnnor  of  unrcKlsti'rcd  cstutts  and  intt'rrsts  as 
well  JiH  for  the  cstati's  and  h_v  thf  nuans  of  ronvcvanrt' 
rccognwcd  on  tin-  roglstir  (/»),  lie  will  note  a  lik«'ly 
source  of  further  confusion.  The  difTerence  Itttween 
legal  and  equitahle  '.states  (/)  in  land  is  sut!iciently 
]iiizzling  to  a  student  :  hut  we  are  here  confronted 
with  a  new  distinction,  not  necessarily  coinciding  with 
that  difference,  hetween  registered  and  lunegistered 
estates.  ThoNe  who  have  now  to  learn  and  those  who 
have  to  teach  the  law  of  real  jjroperty  can  hest  ap- 
j»reciute  the  iiressing  need  for  reform  which  shall  nc' 
merely  chann"-  hut  really  simplify  the  law.  But  it  is 
not  likely  that  this  will  he  effected  unless  the  silnie 
Conditions  can  he  again  secured  us  resulted  in  the 
passing  of  the  Fines  and  Recoveries  Act  (»/).  The 
uuthor  of  that  stutute  wus  ut  once  a  lawyer  well  versed 
in  conveyancing  pructice,  a  muster  nf  Irgul  i»rineiples, 
and  a  consummate  draftsman  (n)  ;  and  his  work  wus 
not  niarred  hy  what  are  called  "amendments  "  made 
in  its  pussuge  through  the  Legisluture. 


(it)  Ante, pp.  C02, 0C3,  fiflfi,  078. 
088. 

(0  Ante,  pp.  174. 182,  18.1, 198. 

(m)  8tat.3&4\Vill.  IV.c.  74; 
ante,  p.  99. 

(»)  It  may  Ix)  rc'latod,  pour 
enrourager  leu  autre*,  that  Air. 
BrfKlie'n  eminent  public  services 
in   drafting;   thin   Act    were    re- 


wanle<l  by  nf>  renuineratinn  at 
all.  lieHiilfM  which,  tin  account 
of  the  lime  he  had  to  give  to  the 
>tork,  his  practice  xuHtained  a 
blow  fro.ii  which  it  never  com- 
pletely recovered  ;  we  .loshua 
NVilliam.x'n  T^'iters  to  John  Bidl, 
:u.  3.'-.. 


if 
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APPENDIX  (A). 

R<>frrrr>il   «o,   pp.    200,   307.    filll 


Bargain  and  Sale,  or  Tjfose  Jor  a  Year.     (S«'0  p.  205.) 

Thls  IsDENTrRE  made  the  first  day  of  January  (n)  [in  the  tliird  T)iitf. 
year  of  our  Sovereign  l^ady  Queen  Victoria  by  the  grace  of  (!od  uf 
Ihe  lTnite<l  Kingdom  of  (ireat  Britain  and  Ireland  Queen  Defender 
of  the  Faith  and]  in  the  year  of  our  Lord  1840 

Betwken  a.  B.  of  Cheapside  in  the  city  of  Ixindon  E.squire  of  Parties, 
the  one  part  and  C.  D.  of  Linoohi's  Inn  in  the  cotmty  of  Mi«Ullesex 
Ksquire  of  the  other  part 

WlTNE.s,SETH  that  the  .said  A.  B.  in  consideration  of  five  shil-  Testatum, 
lings  (b)  of  lawftd  money  of  Great  Britain  to  him  in  hand  paid  by  Ponsidera- 
tile  said  C.  D.  at  or  before  the  .sealing  and  delivery  of  these  jiresents  <i""' 
(the  receipt  whereof  is  hereby  acknowledged)  Hath  liargained  and  Rirgain  and 
sold  and  by  these  presents  Doth  bargain  and  sell  unto  the  said  f.  D.  *'ale. 
his  executors  administrators  and  assigns 

Al.L  that  messuage  or  tenement  situate  lying  and  l»«>ing  at  &e.  Parcels, 
and  commonly  called  or  known  by  the  name  of  &c.   [here   ihnrrihe 
the  premi/ies] 

Together  with  all  and  singular  the  houses  outhouses  edifices  Oenera 
buildings  bams  dovehouses  stables  yards  gardens  orehards  lights  words, 
easements  ways  ]>aths  j)a.sNages  waters  watercourses  trees  woods 
underwoods  commons  and  commonable  rights  hedges  ilitehes  fences 
liberties  privileges  emoluments  commodities  advantages  heredita- 
ments and  ai)purtenances  what.soever  to  the  said  messuage  or  teiie- 
mont  lands  and  hcreditanu-nts  or  any  part  thereof  l)elonging  or  in 
anywise  appertaining  or  with  the  same  or  any  part  thereof  now  or 
at  any  time  heretofore  usually  held  used  occupied  or  enjoyed  [or 
accepted  reputed  taken  or  known  as  jiart  parcel  or  uiemlier  thereof] 
And  the  reversion  and  reversions  rcnminder  and  nnnainders  yearly 
and  other  rents  issues  and  profits  of  the  same  premises  and  every 
l>art  thereof 

To  HAVE  AND  TO  Hoi.i)  the  .said  mes.snage  or  tenrnienk  land  ami  }Tal)endum. 
hereditaments  and  all  and  singular  other  the  premises  hereinlK>f(ii'i' 
Imrgained  and  .sold  or  intended  .so  to  l)e  wiili  their  and  every  of  their 


ii  M 


(fl)  The  word.s  within  brackets 
Were  latterlv  oinilled. 


{h)  Aiilf.  pp.  2().">.  2«Mi. 
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APPKN'niX. 

rishts  mpmbers  and  appurtenances  unto  the  sbid  C.  D.  his  executors 
administratora  and  assigns  from  the  day  next  Ircfore  the  day  of  the 
date  of  these  presents  for  and  during  and  until  the  full  end  and 
term  of  one  whole  year  thence  next  ensuinj;  and  fully  to  be  complete 
and  ended 

YiELDixo  AND  TAYixo  thcrefor  the  rent  of  one  peppercorn  (c)  at 
the  expiration  of  the  said  term  if  the  same  shall  be  lawfully  demanded 

To  the  intent  and  purpose  that  by  virtue  of  these  presents  and 
of  the  statute  for  transferrinjr  uses  into  possession  the  said  C.  D. 
may  be  in  the  actual  possession  of  the  same  premises  and  may  thereby 
l»e  enabled  to  accept  and  take  a  <;rant  and  release  of  the  freehold 
reversion  and  inheritance  of  the  same  premises  and  of  cverj'  p»rt 
and  parcel  thereof  to  the  said  ('.  T>.  his  heirs  and  assigns  to  the  uses 
and  for  the  intents  and  purposes  to  l)e  declared  by  another  indenture 
of  three  parts  already  prepared  and  intended  to  be  dated  the  day 
next  after  the  day  of  the  date  hereof 

I\  wiTXEss  whereof  the  said  parties  to  those  presents  have  hen>- 
nnto  set  their  hands  a    1  seals  the  day  and  year  first  above  written 


The  Rehasr. 


Dale. 


Parti 


'J'his  IxnEXTrBF.  made  the  second  day  of  .Taiuiary  (</)  fin  the 
third  year  of  the  reign  of  our  .Sovereign  I^dy  \'iit<)ria  by  the  grace 
of  Ood  of  the  United  Kingdom  of  Oreat  Hritain  and  Ireland  Queen 
Defender  of  the  Faith  and]  in  the  year  of  our  liord  1840 

Bktweex  a.  H.  of  Cheapside  in  the  city  of  liondim  Rsquiiv  of 

111'-  first  part  ('.  D.  of    IJncohrs  Inn  in  the  county  of  Middlesex 

Esquire  of  the  second  part  and  V.  Z.  of  Lincoln's  Inn  aforesaid 

gentleman  of  the  third  part  (c). 

Recital  of  the        Whereas  by  indentures  of  lease  and  release  l)earing  date  respcr- 

vendor!"'^*'*"  "^'''•■'  *.'"  '""  "'"'"*  *'""  ''™*  *'"'  "> '"•'"•I  <lay«  of  January  1S;{8  and 
resjieetively  made  or  expressed  to  l»e  ma<le  Iietween  E.  F.  iliereiii 
descril)ed  of  the  one  part  and  the  said  A.  B.  of  the  other  part  for 
the  consideration  therein  mentioned  the  messuage  or  tenement  lan<l-i 
and  hereditaments  hereinafter  descriljed  and  intended  to  l)e  hereby 
granted  with  the  appurtenances  were  conveyed  and  assured  by  tiic 
said  E.  F.  jinto  and  to  the  use  of  the  siiid  A.  H.  his  heirs  and  assiiins 
for  ever 


(r)  Ante.  j).  340. 

(d)  The  words  within  brackets 
were  latterly  omitted. 

(e)  1'he  reason  why  Y.  Z.  was 
made  a  Jiarty  to  this  deed  is. 
that  the  wi<low  of  (.  I).,  if 
limriiiil  on  or  Ix'fore  llic  Isl  of 
.lanuiiry.  1S:<4.  niiiiht  Im>  barred 


or  deprived  of  her  dowi'r.  S<'c 
ante,  pp.  .-JOT.  :J98.  If  this  witc 
not  intended,  the  deed  would 
have  l)een  made  lietween  A.  H. 
of  the  one  part,  and  ('.  D.  of  the 
othei  |)art.  as  in  the  deed  irivin. 
iinlv,  |).  1127. 
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Anu  Whekeas  tlic  said  A.  U.  liatli  coiilr<VLU-d  and  agiccd  with  lU'tital  of  tin- 
the  Haid  C.  I),  for  the  absohite  sale  to  him  of  the  inheritaiKT  in  fee  eontract  for 
simple  in  possession  of  and  in  the  said  messuaj^e  or  tenement  lands  "*" 
and  hereditaments  herein b^'fore  referr.Hl  to  ami  hereinafter  deseiilted 
with  the  appurtenances  free  fr.)m  all  incumbrancL's  at  or  for  the 
priee  or  sum  of  one  thoM>:anil  pounds 

Now  THIS   iNDKNTfuK  wiTSKSSETK  that   for  ciUtyiii;;   tile  said  'I'estatum. 
eontrat't  for  sale  info  etfcit  and  in  cousiderition  ol  the  sum  of  one  C'onsidera- 
thousand  ]Hmiuls  of  lawful  money  of  Groat  Britain  to  the  said  A.  I?,  tion. 
in  hand  well  and  truly  piid  by  the  said  C.  i).  upon  or  immediatelv 
k'fore  the  sealing  and  delivery  of  these  presents  (the  receipt  of  whiih  Iteeeipt. 
said  sum  of  one  thousand  pounds  in  full  for  the  absolute  purchase 
of  the  inheritance  in  fee  simple  in  possession  of  and  in  the  messuaije 
or  tenement  la'  ils  and  hereditaments  hereinafter  descriljed  ami  in- 
tended to  be  hereby  granted  and  released  with  the  appurtenances  ho 
the  said  A.  B.  doth  hereby  acknowledge  and  of  and  from  the  same 
and  every  part  thereof  doth  acquit  release  and  discharge  the  stiil 
('.  D.  his  heirs  executors  administrators  and  assigns  [and  every  of 
them  for  ever  by  these  presents])     He  the  said  A.  H.  Hath  granted  Oii  -rativo 
bargained  sold  aliened  relevsod  and  confirmed  and  by  these  presents  wort' ,. 
J)oTH  grant    bvrg>iin  sell  alien   release  and  confirm  unto  the  said 
('.  I),  (in  his  actual  possession  now  being  by  virtue  of  a  bargain  and 
sale  to  him  thereof  made  by  the  siid  A.  H.  in  consideration  of  live 
shillings  in  and  liy  an  indenture  bearing  date  the  day  next  before 
the  day  of  the  date  of  these  presents  for  the  term  of  one  whole  year 
commencing  from  the  day  next  before  the  day  of  the  date  of  the 
same  indenture  of  bargain  and  sale  and  by  force  of  the  statute  made 
for  transferring  uses  into  possession)  and  to  his  heirs  (/  ) 

Ai.i.  that  messuage  or  tenement  situate  lying  and  being  at  &c.  Parcels, 
conunonly  called  or  known  by  the  name  of  &c.  [hrrc  dricriOc  the 
premines] 

TouETHEU  with  all  and  singular  the  houses  outhouses  cdilices  Cicneral 
buildmgs  bams  dovehouses  stables  yards  gardens  orchards  lights  weds, 
casements  ways  paths  passages  waters  watercourses  trees  woods 
underwoods  commons  and  commonable  rights  hedges  ditches  fences 
liU-rties  privileges  emolunu-nts  commodities  advantages  heivdita- 
nients  and  appurtenances  whatsoever  to  the  .said  messuage  or  tene- 
ment laniU  hereditaments  and  premises  hereby  granti  d  and  released 


(/)  If  the  deed  were  dated  at 
any  time  between  the  month  of 
May,  1841  (the  date  of  the  .statute 
■1  &  5  Vict.  c.  21  ;  ante,  pp.  201, 
207),  and  the  1st  of  January, 
1845  (the  time  of  the  commence- 
mcut  of  the  operation  oi  tho 
Transfer  of  Property  Act,  aiUc, 
p.  207,  n.  (c)),  the  form  would  bt^ 
a.s  follows  : — "  He  the  .said  A.  B. 
"Doth  by  these  presents  (Ix'ing 
■•  a  dii'd  of  rdca.^c  made  in  pur- 
•■  suaucc  of  an  Act  of  Parliament 


"  made  and  passed  in  the  fourth 
"  year  of  the  reign  of  her  present 
"  Aliijesty  Queen  Victoria  in- 
'■  tituled  An  Act  for  rendering 
"a  Kelcaso  as  effectual  for  the 
'■  Conveyance  of  Freehold  Estates 
"a.s  a  Leaac  and  Release  by  the 
"  same  Parties)  grant  bargain  sell 
"  alien  release  and  confirm  unlo 
"  the  .said  C.  i).  and  his  heirs." 

As  to  (he  form  in  a  deed  of 
gram,  fccc  (intc,  p.  0:;s. 
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Kotcilc. 


And  all  ili'i'd^ 


Halx'iuhiiii. 


I'.-es  to  l>ur 
clowir. 


Covenants 
for  title. 


That  tho 
vendor  is 
seised  in  fee. 


API'ENIUX. 

ur  intended  so  U>  liu  or  any  part  thort-of  b(<longin){  or  in  anywiso 
apjicrtaininK  or  with  the  same  or  any  part  thereof  now  or  at  any 
time  heretofore  {g)  usually  held  used  oeeupied  or  enjoyed  [or  aocopti'l 
reputed  taken  or  known  ag  part  parcel  or  member  thereof]  And  tli<f 
reversion  and  reversions  remainder  and  remainders  yearly  and  other 
rents  issues  and  profits  of  the  same  premises  and  every  part  thereof. 

Am)  all  the  estate  right  title  interest  use  trust  inheritance  pro- 
perty |H)SHession  benefit  claim  and  demand  whatsoever  both  at  law 
and  in  equity  of  him  the  jaid  A.  B.  in  to  out  of  or  upon  the  said 
niesijuagc  or  tenement  lands  hereditaments  and  premises  hereby 
gi-anted  and  released  or  intended  so  to  be  and  every  part  and  parcel 
of  the  same  with  their  and  every  of  their  appurtenances 

Axu  all  deeds  evidences  and  writings  relating  to  the  title  of  the 
said  A.  H.  to  the  said  hereditaments  and  premises  hereby  grantcil 
and  n-leased  or  intended  so  to  be  now  in  the  custody  of  the  said 
A.  H.  or  which  he  can  procure  without  suit  at  law  or  in  equity 

To  HAVE  AKD  TO  HOLD  the  said  messuage  or  tenement  lands  and 
hel^■ditaments  hereinbefore  tlescribed  and  all  and  singular  other  tlic 
jiremises  hereby  granted  and  rclea.scd  or  intended  so  to  Ijo  with 
their  and  every  of  their  rights  members  and  appurtenances  unto  tlic 
.said  V.  D.  and  his  heirs  (/i) 

To  such  us<>s  ujwn  and  for  suih  trusts  intents  and  purposes  uml 
with  under  and  subject  to  such  (towers  provisoes  declaiutioas  anil 
iigreenients  as  the  said  (_'.  1).  shall  from  time  to  time  by  any  decil 
or  dee<ls  instrument  or  instruments  in  writing  with  or  without 
{wwer  of  revocation  and  new  ap{X)intment  to  lie  by  him  sealed  and 
deli\cn'd  in  the  presence  of  and  t<j  bo  attested  by  two  or  more 
credible  witnesses  direct  limit  or  appoint  And  in  default  of  ami 
until  any  such  direction  limitation  or  appointment  and  so  far  an 
any  such  direction  limitation  or  apixiintment  if  incomplete  shall 
not  extend  To  the  use  of  the  said  i'.  I),  and  his  assigns  for  and 
during  the  term  of  his  natural  life  without  impeachment  of  WA>lf 
And  from  and  after  the  determination  of  that  estate  by  forfeiture  or 
otherwise  in  his  lifetime  To  the  u.sc  ol  the  said  V.  Z.  and  his  heirs 
d\iring  the  life  of  the  said  C.  D.  in  trust  nevertheless  for  him  tlic 
said  C.  I),  and  his  assigns  and  after  the  decease  of  the  said  (J.  D.  To 
the  use  of  the  said  C.  J),  his  heirs  and  assigns  for  ever 

And  the  said  A.  U.  doth  hea-by  for  himself  his  heirs  exccutois 
and  adnunistrators  covenant  promise  and  agree  with  and  to  the 
said  (.'.  J>.  his  appointees  heirs  and  assigns  in  manner  folio  win.: 
that  is  to  say 

Th.vt  for  and  notwithstanding  any  act  deed  matter  or  tliiiiu' 
whatsoever  by  him  the  said  A.  H.  or  any  person  or  persons  lawfully 
or  equitably  claiming  or  to  claim  by  from  through  under  or  in  trii-t 


(;/)  !Scc  U(  'e,  p.  038. 

(A>  IJ  C.  D.  was  not  married 
on  Ol  before  the  1st  of  January, 
ls;U,  or  if,  h^ivini;  Ix'en  so 
ni.irricd,  the  dower  of  his  widow 


should  not  be  intended  lo  l»' 
barred,  instead  of  the  nc\i 
clause,  the  form  would  simph' 
Ik-  "  to  the  use  of  flic  .-.;iid  ('.  I), 
his  heirs  and  assigns  for  cci.' 


AIU'BNDIX. 
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for  him  inadt;  dinic  or  cominitteil  t"  ill (utriiy  (i)  [lio  tin-  siiid 

A.  H.  in  at  the  time  of  the  xcaling  ami  delivery  "f  tlienc  presents 
lawfully  rightfully  and  absulutcly  Hciacd  uf  or  well  and  NuiliciuiUly 
entitled  to  the  messuage  or  tenement  lands  hereditaments  and 
premises  hereby  granted  and  released  or  intended  so  to  l>c  with 
their  appurtenanees  of  and  in  a  good  sure  perfect  lawful  absolute 
and  indefeasible  estate  of  inheritanee  in  feu  simple  without  any 
manner  of  condition  contingent  proviso  power  of  revocation  or 
limitation  of  any  new  or  other  use  or  uses  or  any  other  m-itter 
restraint  cause  or  thing  whatsoever  to  alter  change  chiirge  revoke 
make  void  lessen  or  determine  the  same  estate 

And  that  for  and  notwithstanding  any  snih   niatdr  or  thing  'I'luil  the 
as  aforesaid]  he  the  said  A.   H.  now  hath  in  himself  good  right  full  vendor  has  a 
l>ower  and  lawful  and  absolute  authority  to  grant  bargain  sell  alien  o'"^'  right 
release  and  confirm  the  said  messuage  or  tenement  lands  heredita-  '■^  ^'^ 
nientti  and  premises  hereinbefore  granted  and  released  or  inten<led 
BO  to  be  with  their  appurtenances  unt  j  tlie  saiil  ('.  D.  and  his  heirs 
to  the  uses  and  in   manner  aforesiid  and  according  to  the   true 
intent  and  meaning  of  these  presents 

And  that  the  same  messuage  or  tenement  lands  hereditaments  For  (juicl 
and  premises  with  their  appurtenanees  shall  and  lawfully  may  enjoyment, 
accordingly  from  time  to  time  and  at  all  times  hereafter  be  held 
and  enjoyed  and  the  rents  issues  and  profits  thereof  received  and 
taken  by  tlie  said  (".  I),  his  appointees  heirs  and  assigns  to  and  for 
his  and  iheir  own  absolute  use  and  benetit  without  any  lawful  let 
suit  trouble  denial  hindrance  eviction  ejection  molestation' dis- 
turbance or  interruption  whatsoever  of  frcMU  or  by  the  s;iid  A.  H.  or 
any  pci'son  or  persons  lawfully  or  e<iuitably  claiming  or  to  claim 
by  him  through  under  or  in  trust  for  him 

And  that  (X)  free  and  clear  and  freely  and  clearly  ai  (luiltci 
exonerated  and  discharged  or  otherwise  by  him  the  said  A.  B.  hi: 
heirs  cxecutoi-s  or  administrators  well  and  sufficiently  saved  defended  "'*"'^'*^'"'' 
kept  harndess  ond  indemnified  of  from  and  against  all  and  all 
manner  of  former  and  other  Igifts  grants  bargains  sales  leases 
mortgages  jointures  ilowers  and  all  right  and  title  of  dower  uses 
trusts  wills  entails  statute's  merchant  and  of  tlie  staple  recognisances 
judgments  extents  executions  annuities  legacies  payments  rents  and 
arrears  of  rent  forfeitures  reentries  cause  and  causes  of  forfeiture 
and  re-entry  and  of  from  and  against  all  and  singular  othcrj  estates 
rights  titles  charges  and  incumbrances  whatsoever  had  made  done 
committed  executed  or  willingly  suifered  by  him  the  said  A.  H.  or 
any  jK-rson  or  i)ersons  lawfully  or  equitably  claiming  or  to  claim 
by  from  through  under  or  in  tru-     or  him 

And  mokeoveh  that  he  the  said  A.  Ji.  and  his  heirs  and  all  ancl  ^.•^,r^  further 
every  j)ersons  and  iktsou  having  or  lawfully  claiming  or  who  shall  assurance, 
or  may  have  or  lawfully  claim  any  estate  right  title  or  interest 
whatsoever  at  law  or  in  equity  in  to  or  out  of  the  suid  messuage  or 
tenement  lands   hereditaments  and   premises  hereinbefore  granted 


l'"or  freedom 
from  incuni- 


if 


'  '  }  :  I 


(')  fi'ee  anil,  p.  lii'l. 


(/■)  The  word  tlidt  Id  here  a  pronoun. 


u 
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and  released  or  intended  *»  to  be  with  their  spptirtcnanoos  l>y  from 
through  under  or  in  trust  for  him  or  them  shall  and  will  from  time 
to  time  and  at  all  times  hereafter  upon  every  reasonable  request  and 
at  the  cost  and  charges  of  the  said  V.  D.  his  appuintecs  heirs  and 
assigns  make  do  and  execute  or  i^ause  or  procure  to  be  made  donii 
ant  executed  all  and  every  or  any  such  further  and  other  lawful 
and  reasonable  acts  tieeds  things  grants  conveyances  and  assurances 
in  the  law  whatsoever  for  further  better  more  perfectly  and  effectually 
granting  releasing  conveying  and  assuring  the  said  messuage  or 
tenement  lands  hereditaments  and  premises  hereinbefore  granted 
and  released  or  intended  so  to  bj  with  their  appurtenances  unto 
the  said  C.  I),  and  his  heirs  to  the  uses  and  in  manner  aforesaiil 
an<l  according  to  the  true  intent  and  meining  of  these  presents  as 
l>y  him  the  said  C.  I),  his  appointees  heirs  or  assigns  or  his  or  their 
counsel  ill  the  law  shall  or  may  be  reasonably  advised  or  devised 
and  required  [so  that  no  such  further  assurance  or  assurances 
contain  or  imply  any  further  or  any  other  warranty  or  covenant 
than  against  the  person  or  persons  who  shall  make  and  execute 
the  same  and  his  her  or  their  heirs  executors  and  administrators' 
acts  and  deeds  only  and  so  that  the  person  or  persons  who  shall  be 
rc(iuiivd  to  make  and  execute  any  such  further  assurance  on 
assurances  bo  not  compelled  or  compellable  for  making  or  doing 
thereof  lo  go  or  travel  from  his  her  or  their  dwelling  or  rcspcclivo 
dwellings  or  usual  place  or  places  of  abode  or  residence] 

IX  WITNKSS,  &c. 

On  the  back  is  endorsed  the  attestation  and  further  atcipt  as 
follows  : — 

Signed  scaled  and  dclivcrtd  by  the  within  named  A.  B.  C.  D.  and 
Y.  Z.  in  the  presence  of 

John  Doe  of  London  (!ent. 
lUcltard  Roc  Clerk  to  Mr.  Doc. 

l^cceived  the  day  and  year  lirst  within  written  of  anil 
from  the  within  named  C.  D.  the  sum  of  One  Thousand 
Pounds  being  the  consideration  witliin  mentioned  to 
be  paid  by  him  to  uic. 

(Si-ncd)  A.  li. 
Witness  ^0/1(1  Doc. 
Richard  Roc. 
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Jtef erred  to,  p.  231. 


iHB  ca.sc  ,.f  MuggUton  v.  BarncH  was  >li„rtly  as  follows  (a)  :— 
hdward  MiiggleUin  purchased  in  1772  certain  copyhold  property, 
held  of  a  manor  in  whicli  the  custom  was  pn.ved  to  be,  that  the 

and  descended  to  the  youngest  son  the  i^rsou  last  seised,  if  ho 
ha.  more  than  one ;  and  if  no  son,  to  the  daughters  as  p:irceners  ; 
and  if  no  issue,  then  lo  the  youngcM  brollier  of  the  imson  last  sciml. 
and  to  t/te  fjoungesl  son  of  such  youngest  brot/icr.  There  was,  however, 
no  formal  record  upon  the  rolls  of  tlie  Court  of  the  custom  uf  the 
manor  with  respect  to  descent*,  but  the  custom  was  prove.l  by 
mimcrous  entries  of  admission.  The  purchaser  died  intestate  in 
1812,  leaving  two  granddaughters,  the  cnly  children  of  his  only 
«on,  who  died  in  his  lifetime.  One  of  the  granddaughters  died 
iiiU-stat«  and  unmarried,  and  the  other  died  leaving  an  only  s.Jn, 
who  died  in  18i54  without  issue,  and  apparently  intestate,  and  who 
was  the  iK>rsoii  last  seiseil.  On  his  death  tho  youngest  son  of  thu 
youngest  brother  of  tho  purchaser  brought  an  ejectment,  aiul  tho 
U)urt  of  Lxchequer,  by  two  against  one,  decided  against  him.  On 
npiH»I  this  decision  was  confirmed  by  the  Court  of  the  ilxi  hciiicr 
Chamber,  by  four  judges  against  tliree.  liut  much  as  tho  judges 
differed  amongst  themselves  as  to  the  extent  of  the  cust-in  amongst 
collaterals,  they  appear  to  have  aU  agreed  tl.at  the  Act  to  amend  tho 

aw  of  inheritance  had  nothing  to  do  with  the  matter.  The  Act, 
however,  expressly  extends  to  lands  descendible  according  to  tho 
custom  of  Iwrough  English  or  any  other  custom  ;  and  it  enacts  tiiat 
'«  cmry  case  descent  shr.ll  lie  traced  from  the  purchaser.  Uiulcr 
the  old  law,  seisin  ma,le  the  stock  of  descent,  ily  the  new  law  tho 
imrchaser  is  substitute,!  in  every  cn,e  f<,r  the  person  last  seised. 
ihe  legislature  itself  has  plac.J  this  interpretation  uiwn  tho  almve 
enactment.  A  well-known  statute,  commonly  called  the  Wills 
Act  (6),  enacts,  "that  it  shall  be  lawful  for  every  person  to  demise 
or  dispose  of  by  his  will,  executed  in  manner  hereinafter  required 
all  real  estate  which  he  shall  be  entitled  to,  either  at  law  or  in' 
equity,  at  the  time  of  his  death,  and  which,  if  not  so  diri.al  or 

{'<)  The    .sul)stancc    of    these       pp.  ,5, ,-,(! 
obst-rvatious  appc..aml  in  l.tt-r.  (/,)  SUu.  7  Will.  l\.  L  .1  \  ai. 

lo  (he  editor  of  the   "  luri.-^t  "       t.  liii,  ,s.  ;{.  uiilc   n    ni 
neusimixr,  4  Jur.  N.  S.  I'art  2,  ^    " 

W.IU..  J- 
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tliapont'l  of,  would  dnvlvt.  iijmn  the  heir  ikt  law  iir  rmtoinnnj  heir  uj 
him,  or,  1/  hr  bcrnmr  ciilillrd  by  dricC'il,  «J  his  itiiceator."  Now  lli'^ 
old  dottrino  of  poaacusio  Jiatrit  was  thi^, — that  if  a  purchasir  dud 
ccidcd,  leaving  a  non  and  daughter  by  hia  lirst  wife,  and  a  son  by  his 
KCi-ond  wife,  and  the  cldont  Hon  entered  as  hoir  to  his  father,  tho 
IKtssession  of  the  m\\  ina<le  hi»  «i»t«r  of  the  whole  blood  to  inherit 
as  his  heir,  in  exclusion  of  his  brother  of  tho  half-blood  ;  but  if  tho 
eldest  »on  did  not  niter,  his  brother  of  thu  half-blood  wis  entitled 
«.»  lulr  to  hii  jathrr,  thr  purchnrr.  This  dootrino  was  alwlished  by 
the  statute.  Descent  in  every  case  is  to  be  traced  from  the  purchaser. 
Let  tho  eldest  son  enter,  and  reuiiin  over  so  long  in  pjssession,  hia 
brother  of  the  half-bloo  1  will  now  bn  entitled,  on  his  dm^^aso,  in 
preference  to  his  sister  of  the  whole  blood,  not  as  his  heir,  but  rt* 
heir  to  his/athtr  (c). 

Let  us  now  take  the  converse  oaso  of  a  descent  accordin;;  Ot  tho 
custom  of  IxirouKh  English,  and  let  tho  purchaser  dio  intestate 
leaving  a  son  by  his  first  wife,  and  a  son  and  da\ighter  by  his  second 
wife.  Here  it  is  evident  that  the  youngest  son  has  a  right  to  enter 
as  customar"  heir.  Ho  enters  accordingly,  and  dies  intestate,  and 
without  iss  Who  is  the  next  heir  sinio  tho  statute  ?    Clearly  tho 

brother  of  .no  half-blood,  for  he  is  tho  cmtoinary  heir  of  the.  pur- 
chaser. As  the  (cmmon  law,  which  is  tho  general  custom  of  the 
realm,  was  altered  by  the  statute,  and  a  person  became  entitled  tj 
inherit  who  before  had  no  right,  so  the  custom  of  Iwrough  English, 
and  every  other  special  custom,  being  expressly  comprised  in  tho 
statute,  is  in  the  same  manner  altered  ;  and  the  stock  of  descent, 
which  was  formerly  the  person  last  seised,  is  now,  in  every  case,  tho 
purchaser  and  the  purchaser  only. 

Huppose,  therefoiT,  that  Edward  Muggleton,  tho  purchaser,  who 
died  in  1812,  had  left  a  son  by  his  first  wile,  and  a  son  and  daughter 
by  his  second  wife,  and  that  the  youngest  son,  havin  ,•  entered  as 
customary  heir,  died  intestat.1  in  1854, — who  would  lie  entitled  '! 
Clearly,  the  elder  son,  as  customary  heir,  being  of  the  male  sex,  in 
preference  to  the  daughter.  Before  the  Act  the  sister  of  the  wholes 
blood  would  have  inherited,  as  customary  heir  to  her  younger 
brother,  and  t  older  brother,  boing  of  tho  half-blood  to  the 
person  last  seised,  could  not  have  inherited  at  all ;  but  since  tin; 
Act  tho  descent  is  traced  from  the  purchaser  ;  and  the  elder  brother 
vrould,  accordingly,  l)c  entitled,  not  as  heir  to  his  half-brother,  bill 
as  heir  to  his  father.  Tho  Act  then  breaks  in  upon  the  custom,  liy 
the  custom  before  the  Act  the  land  descended  to  tho  sister  of  the 
person  last  seised,  in  default  of  brothers  of  the  whole  blood.  By  the 
Act  the  purchaser  is  .substituted  for  the  person  last  seised,  and 
whoever  would  be  entitled  as  heir  to  the  purchaser,  if  he  hid  ju^l 


(r)  See  Sugilcn'.s  Real  IVolKTt  v 
IStatutcs,  pp.  280,  281  (l.>t  cd.)'; 


2()",  208  (2nd  cd.). 


AIU'KNDIX. 

died  Hcisfd,  munt  now  bo  latitlwl  h»  hi<i  heir,  Imwover  long  ago  hin 
deceaiMi  may  liavo  taken  place. 

Ut  us  put  anothot  caw  :  .Siij.iw.w  tiiu  fatluT  uf  liUwaid  Mugglc- 
toH,  tho  puahaMcr,  had  been  living  in  1854,  when  his  iMue  failed. 
It  is  clear,  tiiat  under  the  Act  tho  father  would  have  been  entitled 
to  inherit,  notwithstanding  tho  custom.  Here,  again,  the  cu>)tom 
would  have  been  broken  in  ui>on  by  tho  Act,  and  a  person  wouhl 
have  been  entitled  to  inherit  who  before  was  not. 

Suppose,  again,  that  the  father  of  Edvrartl  Muggleton  had  been 
tho  purchaser,  and  that  Edwanl  Muggleton  was  his  youngest  son, 
and  that  the  CKUte,  instead  of  being  a  fee  simple,  had  been  an 
estate  tail.  KsUtes  tail,  it  is  well  known,  follow  customary  modes 
of  descent  in  the  same  manner  as  estates  in  fee.  The  purchaser, 
however,  or  donee  in  tail,  is  and  was,  both  under  tho  new  law  and 
under  the  old,  the  stock  of  descent.  The  Courts  appear  to  have 
been  satisfied  that  in  lineal  descents  according  to  the  custom  U>o 
youngest  was  invariably  preferred.  It  is  clear,  therefore,  that,  when 
tho  issue  of  Edward  Muggleton  failed  in  18M,  tho  land  would  havo 
descended  to  tho  plaintiff  as  youngest  son  of  tho  next  youngest  »on 
of  tho  purchaser,  although  tho  plaintiff  was  but  tho  Urst  cousin 
twice  removed  of  tho  iK-rson  last  seised. 

'J"ho  change,  however,  which  the  Act  has  accomplished  is  .simply 
to  assimilate  tho  descent  of  estates  in  fee  to  that  of  estates  tail. 
The  purchaser  is  made  the  stock  in  lieu  of  the  i»erson  last  seised. 
It  is  evjdonf,  therefoi-e,  that  uihiii  the  supposition  last  put,  of  tho 
father  of  Edward  Muggleton  being  the  purchaser,  although  tho 
estate  was  an  estate  in  fee,  tho  plaintiff  would  have  been  entitled  us 
customary  heir. 

The  step  from  this  case  to  that  ..hich  actually  occurred  is  very 
easy.  On  failure  of  the  issue  of  tho  purchaser  (whether  after  his 
decease  or  in  his  lifetime  it  matters  not),  the  heir  to  be  sought  is 
the  heir  of  the  purchaser,  and  not  the  heir  of  the  ix-rsoii  last  .■ieised  ; 
and  if  the  descent  bo  governed  by  any  special  custom,  then  tho' 
customary  heir  of  the  purchaser  must  be  sought  for.  Who,  then, 
was  the  customary  heir  of  Edward  Muggleton,  tho  purchaser  V  The 
case  ill  Muggleton  v.  Burnett  expressly  states,  that  the  land  descends, 
if  no  iarae,  to  thb  youngest  son  of  the  youngest  brother  <if  the 
IK-rson  last  seised,  that  is  of  the  stock  of  descent.  There  is  no 
magic  in  tho  phrase  "last  seised."  These  worils  were  evidently 
used  in  the  statement  of  the  custom  as  they  would  have  been  used 
before  tho  Act  in  a  statement  of  the  common  law.  It  Avould  have 
been  said  that  the  land  descends,  for  want  of  issue,  to  the  eldest 
son  of  the  eldest  brother  of  tho  person  last  seised.  It  would  have 
Wen  taken  for  gr.mted  that  e^tiybody  knew  that  bci.sin  made  tlic 
stoik.  The  law,  however,  is  now  altered  in  this  rcsptxt.  The 
purchaser   only    is    the    stock.      If    Edward    Muggleton    had    died 
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Without  icttvmg  ixKUf,  tlu>  pliiiiitifl  ilcftrly  wuuld  h»vo  been 
iiititled.  Hi«  imuo  UiU  after  his  dccewtc  ;  but  so  long  «»  h€  it  tho 
Ntovk,  tho  •»me  penult  under  the  wuio  custom  mu»t  of  necewty  bo 
hu  heir. 

It  WM  expressly  sUtcd  in  tho  case,  that  there  was  no  formal 
record  with  respect  to  descenU.  This  is  imporUnt,  as  showing 
that  the  person  last  seised  waa  mentioned  in  the  statement  '  '  ho 
custom  simply  in  accordance  with  tho  ordinary  rule  of  law,  that  ,he 
perscn  last  seised  was  tho  stock  of  descent  prior  to  the  Act.  If, 
however,  them  had  been  such  a  formal  record,  still  Edward  Mugglc- 
ton,  the  purchaser,  died  seised.  If  ho  had  not  died  seised,  it  might 
bo  said,  according  to  the  strict  construction  placed  upon  the  records 
of  customary  descent,  that  tho  custom  did  not  apply,  and  that  his 
heir  according  to  the  common  law  was  entitled  (d).  But  in  tho 
present  case  tho  custom  is  expressly  stated  to  be  gathered  from 
admissions  only  ;  and  so  long  as  the  person  last  seised  was  l)y  law 
tho  stock  of  descent,  it  is  evident  that  a  statement  of  tho  cuntoni 
lis  applying  to  tho  person  last  seised,  was  merely  a  Ktatcmcut  with 
reference  to  the  stock  of  descent  as  then  existing.  The  Act  alters 
the  stock  of  descent,  and  so  far  alters  tho  custom.  It  substitutes 
the  purchaser  for  the  iwrsou  last  seised,  whatever  may  l»  tho 
custom  as  to  descents.  It  follows,  therefore,  that  tho  plaintiff  in 
Jlugglctun  v.  JiarntU,  being  the  customary  heir  of  tho  purehaser, 
was  entitled  to  recover. 

Since  these  observations  were  written,  the  following  remarks 
have  been  made  by  Lord  St.  Leonards  on  tho  case  of  Aliujglctun  v. 
UariicU . — "  In  tlie  result,  tho  ExcluHiucr  and  Exchequer  Chamber, 
with  much  diversity  of  opinion  as  to  the  extent  of  tho  custom, 
decided  tho  case  against  the  claimant,  who  claimed  as  heir  by  tho 
custom  to  tho  last  purcliaacr,  which  ho  was ;  because  ho  was  not 
heir  by  the  custom  to  tho  person  laal  aciaed.  And  yet  the  Act 
extends  to  all  customary  tenures,  and  alters  the  descent  in  all  sucli 
cases  as  well  as  ii.  descents  by  tho  common  law,  by  substituting  tijc 
last  purehaser  as  the  stock  from  whom  the  descent  is  to  bo  traced 
for  the  pci-son  last  seised.  The  Court,  perhaps,  hardly  explained 
tho  grounds  upon  which  they  held  the  statute  not  to  apply  to  this 
case"  (c). 


'  (d)  Faync  v.  Unrkcr,  O.  Britli;. 
18 ;  aider  v.  Wood,  1  K.  &  J. 
644. 


(c)  Lord  St.  Leonard's  Esttay 
on  tho  lU;al  Proi)crty  Statutes, 
p.  271  (2nd  ed.). 
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On  the  decease  of  a  woman  entitled  by  descent  to  an  estate  in 
foe  simple,  is  lier  husband,  having  had  iMue  by  her,  entitled,  accordiiif; 
to  the  present  law,  to  an  estate  for  life,  by  the  curteny  of  England, 
in  the  whole  or  any  part  of  her  share  7  (a). 

In  order  to  answer  this  question  satisfartorily,  it  will  be  neces- 
sary, first,  to  examine  into  the  principles  of  the  ancient  law,  and 
then  to  apply  those  principles,  when  ascertained,  to  the  law  as  at 
present  existing.  Unfortunately  the  authorities  whence  the  prin> 
ciplei  of  the  old  law  ought  to  be  derived  do  nut  appear  to  be  quite 
consistent  with  one  another ;  and  the  consequence  is,  that  some 
uncertainty  seems  unavoidably  to  hang  over  the  question  above 
propounded.  X^et  us,  however,  weigh  carefully  the  opposing 
authorities,  and  endeavour  to  ascertain  on  whirii  side  the  scale 
preponderates. 

Littleton,  "not  the  name  of  the  author  only,  but  of  the  law 
itself,"  thus  defines  curtesy  :  "  Tenant  by  the  curU'sie  of  England 
is  where  a  man  taketh  a  wife  Hcised  in  fee  simple  or  in  fee  tail 
general,  or  seisetl  as  heir  in  tail  especial,  and  hath  issue  by  the  same 
wife,  male  or  female,  bom  alive,  alljeit  the  issue  after  dieth  or 
liveth,  yet  if  the  wife  dies,  the  husband  shall  hold  the  land  during 
his  life  by  the  law  of  England.  And  ho  is  called  tenant  by  the 
curtesie  of  England,  because  this  is  used  in  no  other  realme,  but  in 
England  only  "  (b).  And,  in  a  sulisequent  section,  he  adds,  "  Memo- 
randum, that  in  every  case  where  a  man  taketh  a  wife  seised  of 
such  an  estate  of  tenements,  &c.,  aa  the  issue  which  he  hath  by 
his  wife  may  by  possibility  inherit  the  same  tenements  of  such  an 
estate  as  the  wife  hath,  cm  fieir  to  the  uiife  ;  in  this  case,  after  the 
decease  of  the  wife,  he  shall  have  the  same  tenements  by  the  curtesie 
of  England,  btU  otherwitt  not'' (c).  "Memorandum,"  says  Ijord 
Coke,  in  his  Commentary  (J),  "  this  word  doth  ever  lietuken  8i<me 


(a)  The  sulMtanoo  of  the  fol- 
lowing observations  appeare<l 
in  the  "  Jurist  "  newspaper  for 
March  14,  1846. 


(b\  Lite.  s.  :r,. 

(c)  Litt.  8.  52. 

(d)  Va.  r,itt.  4(»  .1. 
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•  X'rlli'iit  (Niiiil  fif  li'aniiiiK."  Attain,  "  .!»  hrir  /»>  Me  ii'ijr.  Tlli* 
■loth  imply  a  wi  »■(  nf  l»w  ;  fur,  i'Xrt'|it  tlit-  wif<>  Im'  i<<  limlly  M>im-il, 
t>'i>  hrir  Khali  imt  {ah  hath  Im'imi  Naiil)  niako  hinttrir  hrir  t<i  thn  wifi*  j 
iDiii  thin  M  Ihf  rtanoM,  that  a  man  i>hall  not  Im>  tfiiant  liy  th«  rurt^-NJc 
iif  a  wiMiii  in  law."  Ht>n>  w<«  f.nd  it  aMu-rti'il  liy  LitllHnn  that  thn 
liiixiMnd  *>hall  not  Im-  IrnanI  l>y  th<<  curt<>«y,  nnU-iui  Iip  hat*  had  iiwup 
l)y  hilt  wiiV  rapabli-  uf  inhrritii  g  thr  Unil  (M  htr  hrir  ;  .md  thix  in 
f'xplainml  >>y  J»rd  Ooki-  to  lie  nuoh  iHnni'  an  would  havt*  Irarcd  their 
df«'pnt  from  the  wife,  an  the  HtiH'k  of  dewent,  aeennling  to  the 
maxim,  "  SrUina  facit  Kli/iilim."  FnlesM  an  actual  neinin  had  Ix-eii 
ohtained  by  th«  wife,  Hht;  eouhi  not  have  Immmi  the  Mtoik  of  Uexepnt  ; 
for  the  dexeent  of  a  fee  Mimple  waH  traced  from  the  person  taut  actually 
xeinol  ;  "and  /Am  m  Ihf  riiisoH,"  xay*  liord  f'oke,  "that  a  man 
Nhall  not  Ite  tenant  by  the  curtetiy  of  a  mere  seiMin  in  law."  The 
Mtme  rule,  with  the  ^ame  reaNon  for  it,  will  alxo  be  found  in  Painr'i 
fiiAf.  {f),  where  it  in  waid,  "  And  when  Littleton  Naith,  tu  heir  to  thr. 
u'iff,  these  wordx  are  very  material ;  for  that  in  M^  trur  reruon  that 
a  man  Rhall  not  be  tenant  by  the  rurteHy  of  a  KeiHin  in  law  ;  for,  in 
NUt'h  eaM>.  'he  imue  ought  to  make  himxelf  heir  tu  him  who  wk.-i 
laiit  actually  tteined."  The  xanui  doctrine  again  appear*  in  Black- 
Ktone(/).  "And  thin  HeeniH  to  \»  the  principal  reaiton  why  the 
huKliand  cannot  lie  tenant  by  the  curtewy  of  any  land*  of  which  the 
wife  waH  not  actually  xeiMcd  ;  because,  in  order  to  entitle  him.-u'll' 
to  such  CHtate,  ho  must  have  begotten  ixnue  that  may  lie  heir  to 
the  wife  ;  but  no  one,  by  the  utanding  rule  of  law,  can  lie  heir  to  the 
ancestor  of  any  land,  whereof  the  aneeHtor  wan  not  actually  Neiited  ; 
uiid,  therefor?,  as  the  hunhand  had  never  liegottcn  any  iMnc  that 
can  Im<  heir  tu  llione  lands,  he  shall  not  lie  tenant  of  them  by  the 
curtesy.  And  hence,"  contiinicM  liluckstone  in  his  usual  laudatory 
strain,  "  we  may  observe,  with  how  much  nicety  and  oonsideration 
the  old  rules  f.f  law  were  framed,  and  how  closely  they  are  connecte<l 
and  interwoven  together,  supporting,  illustrating  and  demonstrating 
one  another."  Here  we  Imve,  indeed,  a  formidable  array  of  authoritiei, 
all  to  the  point,  that,  in  order  to  entitle  the  husband  to  his  ctirtesy, 
his  wife  must  have  lieen  the  stock  from  whom  the  descent  should 
have  lieen  traced  to  her  issue  ;  for  the  principal  and  true  reason  that 
then*  could  not  be  any  curtesy  of  a  seisin  in  law  is  stated  to  lie,  that 
the  issue  could  not.  in  such  a  rase,  make  himself  heir  to  the  wife, 
l)ecause  his  descent  wa.s  (hen  required  to  lie  traced  from  thepereon 
last  actually  seised. 

lA;t  us,  then,  endeavour  to  npply  this  principle  to  the  pretwut 
IftW.  The  Act  for  the  amendment  of  the  law  of  inheritai!ce  (9) 
enacts  (A),  that  in  every  case  ue.scent  .''m  '  be  traced  from  the 
purchiiser.  On  the  decease  of  a  woma'  '  itled  by  descent,  the 
<lescent  of  her  share   is,   therefore,   to   Ik-  now  traced,  not  from 


(f )  8  Rep.  3G  a. 

(/)  2  Hiack.  fomm.  128. 


(./)  .1  &  4  Will.  IV.  c.  Km;. 

(A)  Sect.  2. 


h>r«i<lf,  but  fmm  h«r  »nr«'jit.(r,  the  piiri  hiifwr  from  whom  -ihe  inhatitnl. 
With  Bxtpcot  trt  tbo  prison  to  lwi'iiiiu»  ••ntill<'«l,  an  heir  Ut  thit  ^ur- 
(■hM»r  on  thJK  'tpMent,  if  the  wumaii  Iw  •  aopa  'o«nor,  tho  qiiention 
•roM  which  hM  alrMuly  lM»eii  mmiticinod  (i),  whether  th«  aurvirinR 
RiHter  equally  with  the  i<Mue  uf  the  ilf<eaae<l,  or  whethor  wurh  iuniv 
Kolely,  are  now  entitled  to  inherit  T  And  the  eonoliixion  at  which 
the  Oourtu  have  arrired  in,  that  tho  imua  alone  inicoee«l  to  their 
mother'*  Kh«n>.  But,  wheth<  r  'hin  wero  no  .  r  n.>t,  nothing  in  riearei 
than  that,  on  the  dereaae  r>f  a  woman  entitl»<d  by  dewent,  the 
liermmKi  who  next  inherit  take  a«  heir  to  the  purrhaNer,  and  not  to 
Ikt  ;  for,  from  the  puri'haiter  alone  ran  deneent  now  l»e  t-  >re<l ;  and 
the  mere  rirt^umxtniire  of  havintf  obtained  an  actual  neiitin  ihtrx  not 
now  make  tho  heir  the  iilork  of  de«ient.  How.  then,  ran  her 
liunbind  be  entitled  to  hold  her  landn  n«  tenant  by  tho  eurteny  ? 
If  tenant  y  by  the  rurteny  wns  idlowed  of  thone  landu  only  of  which 
the  wife  had  obtained  actual  ««'ixin,  U-caiifie  it  wan  a  noceiwary  eon. 
dition  of  cnrteny  that  the  wife  should  \m  the  »U)ek  of  doscent,  and 
liecauiie  an  aotuol  neiHir.  ulone  made  tho  wife  the  iitoek  of  dentient, 
how  can  the  hualxind  obtain  hia  niirtesy  in  any  cane  where  the  iitook 
of  deacent  in  eonfeiwedly  not  the  wife,  but  the  wif-'«  anccntur  7 
AmongHt  all  tho  recent  alterations  of  the  law,  the  doctrine  o' 
curtcMy  ban  lieen  left  I'ntoiiehed  :  there  Heemx,  thorofore,  to  b«  no 
raeoiiK  of  determining  any  qucHtiou  respecting  it.  but  by  applying 
tho  old  prini'iplcM  to  the  new  enoctmentH,  by  which,  indirectly,  it 
may  be  atTected.  No  far.  then,  ns  ot  iirescnt  appoam,  it  seemi*  a'fair 
and  proper  <le4lurti<m  from  the  authoritioR,  that,  whenever  a  woman 
has  become  entitled  to  laiuU  by  descent,  her  huxband  cannot  claim 
his  curtesy,  becauw  llie  ilcscont  of  mu.1i  lands,  on  her  <leceaiio,  is  n.i 
to  Ik-  traced  fMm  her. 
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B'lt,  by  carrying  our  inveMtigations  a  little  further,  we  may  bo 
disptiwd  to  doid)t,  if  not  to  deny,  that  such  ii  the  law  ;  not  that  the 
conclusion  drawn  i^^  unwarranted  by  the  outhorities,  but  :.he  autho. 
ritioa  them.selveit  may,  perhapH,  be  found  to  be  erroneou.s.  Ixrt  ua 
now  compare  the  law  of  curtesy  of  an  estate  tiil  with  tho  la"  of 
ci,  ..>wy  of  an  estate  in  fee  mmple. 


t'-1 


In  the  section  of  Littleton,  which  we  have  already  quoted  (t),  it  h 
laiil  down,  that,  if  a  man  taketh  a  wife  seised  as  heir  in  tail  esi)eclal, 
an<l  hath  issue  l>y  her,  Iwrn  alive,  he  sliall,  on  her  decea.se,  be  tenant 
by  the  curtesy.  And  on  this  Lord  0>ke  makes  the  following  com- 
mentary :  "  And  here  Littleton  intendcth  a  seisin  in  deed,  if  it  may 
It*  attained  unto.  As  if  a  man  dieth  seised  of  lands  in  fee  simple  or 
fee.  tail  general,  and  these  lauds  descend  to  his  daughter,  and  she 
taketh  a  husband  and  V  th  issue,  aiui  dieth  before  any  entry,  the 
K  band  sha'l  not  lie  U->\i.  t  by  the  curtesy,  and  yet,  in  this  ca.se,  .she 
ii.   i  I.  seisin  in  law  ;    but,  if  she  or  iicr  litisii.iiid  had,  during  her  life, 


fi^'i 


(t)  All'';  p.  24(». 
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rntered,  ho  should  have  boon  tonant  by  the  curtesy  "  (/).  Now,  it  is 
well  known  that  the  descent  of  an  estate  tail  is  always  traced  from 
the  purchaser  or  orif?inaJ  donoo  in  tail.  The  actual  seisin  which  might 
bi>  obtained  by  the  heir  to  an  estate  tail  never  made  him  the  stock  of 
d' ■■  nt.  The  maxim  was  "  Possessio  fratris  de  feudo  simjJici  faeit 
f(  .  rem  esse  hseredem."  Where,  therefore,  a  woman  who  had  been 
Bc  jed  as  heir  or  coparcener  in  tail  died,  leaving  issue,  such  issue  made 
themselves  heir  not  to  her,  but  to  her  ancestor,  the  purchaser  or 
donee ;  and  whether  the  mother  did  or  did  not  obtain  actual  seisin 
was,  in  this  respect,  totally  immaterial.  When  actual  seisin  was 
obtained,  the  issue  still  made  themselves  heir  to  the  purchaser  only, 
and  yet  the  husband  was  entitled  to  his  curtesy.  When  actual  seisin 
was  not  obtained,  the  issue  were  heirs  to  the  purchaser  as  before  ; 
but  the  husband  lost  his  curtesy.  In  the  case  of  an  estate  tail, 
therefore,  it  is  quite  clear  that  the  question  of  curtesy  or  no  curtesy 
depended  entirely  on  the  husband's  obtaining  for  his  wife  an  actual 
seisin,  and  had  nothing  to  do  with  the  circumstance  of  the  wife's 
being  or  not  being  the  stock  of  descent.  The  reason,  therefore,  before 
mentioned  given  by  Lord  Coke,  and  repeattd  by  Blackstone,  cannot 
apply  to  an  estate  tail.  An  actual  seisin  could  not  have  been  required 
in  order  to  make  the  wife  the  stock  of  descent,  because  the  descent 
could  not,  under  any  circumstaiicos,  be  traced  from  her,  but  must 
have  been  traced  from  the  original  tloneo  to  the  heir  of  his  body 
per  fonnam  doni. 

Again,  if  we  look  to  the  law  respecting  curtesy  in  incorporeal 
heretlitaments,  we  shall  find  that  the  reason  above  given  is  in- 
applicable ;  for  the  husband,  on  having  issue  bom,  was  entitled  to 
his  curtesy  out  of  an  advowson  and  a  rent,  although  no  actual 
seisin  had  been  obtained,  in  the  wife's  lifetime,  by  receipt  of  the  rent 
or  presentation  to  the  advowson  (m).  And  yet,  in  order  to  make  the 
wife  the  stock  of  descent  as  to  such  hereditaments,  it  was  necessary 
that  an  actual  seisin  should  be  obUined  by  her  (n).  The  husband, 
therefore,  was  entitled  to  his  curtesy  where  the  descent  to  the  issue 
was  traced  from  the  ancestor  of  his  wife,  as  well  as  where  traced 
from  the  wife  herself.  In  this  case,  also,  the  right  of  curtesy  was 
accordingly  independent  of  the  wife's  being  or  not  being  the  stock 
from  which  the  descent  was  to  be  traced. 

W*!  arc  driven,  therefore,  to  search  for  another  and  more  satis- 
factory reason  why  an  actual  seisin  should  have  been  required  to  be 
obtained  by  the  wife,  in  order  to  entitle  her  husband  to  his  curtesy 
out  of  her  lanils  ;  and  such  a  reason  is  funiished  by  Lord  Coke  him- 
self,  and  also  by  Black.«tone.  Lord  Coke  says  (o),  "  Where  lands  or 
tenements  descend  to  the  husband,  before  entry  he  hath  but  a  seisin 


(I)  lb.  Litt.  29  a. 
(»i)  Walk.    Descents.   .•!(>  (47. 
4th  ed.). 


(ft)  Ibid.  fiO  (07,  4lh  od.). 
(o)  (Vj.  Litt.  :U  11. 
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in  law,  and  yet  the  wife  shall  be  eiidnwod,  allK-it  it  lie  not  reduced 
to  an  actual  possession,  for  it  lii^th  not  in  the  power  of  the  wife  to 
bring  it  to  an  actual  seisin,  «.«  the  hu,ihand  mai/  do  of  his  wife's  land 
wften  he  is  to  be  tenant  b;/  curiegy,  which  is  worthy  the  observation." 
It  would  seem  from  this,  therefore,  that  the  reason  why  an  actual 
seisin  was  required  to  entitle  the  huNband  to  his  curtesy  was,  that 
his  wife  may  not  suffer  by  his  neglect  to  take  possession  of  her 
lands  ;  and,  in  order  to  induce  him  to  do  so,  the  law  allowed  him 
curtesy  of  all  lands  of  which  an  actual  seisin  had  been  obtained, 
but  refused  him  his  curtesy  out  of  such  lands  as  he  had  taken  no 
I)ains  to  obtain  possession  of.  This  reason  is  also  adopted  by  Hlack- 
stone  from  Coke  :  "  A  seisin  in  law  of  ttie  husband  will  be  as  effectual 
as  a  seisin  in  deed,  in  order  to  render  (he  wife  dowablc  ;  for  it  is  not 
in  the  wife's  power  to  bring  the  husband's  title  to  an  actual  seisin, 
as  it  is  in  the  husband  s  power  to  do  with  regard  to  the  wife's  lands  ; 
which  is  one  reason  why  he  slutll  not  be  tenant  by  tlie  curtesy  but  of 
such  lands  whereof  the  wife,  or  he  himself,  in  her  right,  was  actually 
seised  in  deed  "  (p).  The  more  we  investigate  the  rules  and  principles 
of  the  ancient  law,  the  greater  will  appear  the  probability  that  this 
reason  was  indeed  the  true  one.  In  the  troublous  time  of  old,  an 
actual  seisin  was  not  always  easily  acquired.  The  doctrine  of  con- 
tinual claim  shows  that  peril  was  not  unfrequently  incurred  in 
entering  on  lands  for  the  sake  of  asserting  a  title  ;  for,  in  order  to 
obtain  an  actual  seisin,  any  person  entitled  if  unable  to  approach 
the  premises,  was  bound  to  come  as  near  as  he  dare  (q).  And  "  il  is 
to  be  observed,"  says  Lord  Coke,  "  that  every  doubt  or  fear  is  not 
suSRcient,  for  it  must  concern  the  safety  of  the  person  of  a  man, 
and  not  his  houses  or  goods  ;  for  if  he  fear  the  burning  of  his  houses 
or  the  taking  away  or  spoiling  his  goods,  this  is  not  sufficient "  (r). 
That  actual  seisin  should  bo  obtained  was  obviously  most  desirable, 
and  nothing  could  be  more  natural  or  reasonable  than  that  the 
husband  should  have  no  curtesy  where  he  had  failed  to  obtain  it. 
Perkins  seems  to  think  that  this  was  the  reason  of  the  rule  ;  for  in 
his  Profit  »■■  Book  he  answers  an  objection  to  it,  founded  on  an 
extrere  ..     "But  if  possession  in  law  of  lands  or  tenements  in 

fee  def.ic  .  vnto  a  married  woman,  wliich  lands  are  in  tlie  county  of 
York,  and  the  husband  and  his  wife  are  dwelling  in  the  county  of 
Essex,  and  the  wife  dieth  within  one  day  after  the  descent,  so  as 
the  husband  could  not  enter  during  the  coverture,  for  the  shortness 
of  the  time,  yet  he  shall  not  be  tenant  by  the  curtesy,  &c.  ;  and  yet, 
according  to  common  pretence,  there  is  no  default  in  the  husband. 
But  it  may  be  said  that  the  husband  of  the  woman,  Iwforc  the  death 
of  the  ancestor  of  the  woman,  might  have  spoken  unto  a  man 
dwelling  near  unto  the  place  where  the  lands  lay,  to  outer  for  the 
woman,  as  in  her  right,  immediately  after  the  deatli  of  her  ancestor." 
&c.  {s).     This  reason  for  the  rule  is  also  quit<'  cnnsisteiit  with   the 
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rircumsianre  that.  i\\c  liuslmiul  waa  entitled  to  his  nirtosy  out  of 
incorporeal  horeditaments.  notwithstanding  his  failure  to  ohtain  an 
actnal  seisin.  For  if  the  advowson  were  not  void,  or  the  rent  did 
not  become  payable  during  the  wife's  life,  it  was  obviously  im- 
possil)le  for  the  husband  to  present  to  the  one  or  receive  the  other  ; 
and  it  would  have  been  u.  reasonable  that  ho  should  sufJcr  for  not 
doingan  impossibility,  the  maxim  being  "  inipotentia  (  xcusat  legem.'" 
This  is  the  reason,  indeed,  usually  given  to  explain  this  circumstance ; 
and  it  will  be  found  both  in  Lord  Coke  (<)  and  Blackstone  (u).  This 
reason,  however,  is  plainly  at  variance  with  that  mentioned  in  the 
former  part  of  this  pajn^r,  and  adduced  by  them  to  explain  the 
necessity  of  an  actual  seisin,  in  order  to  entitle  the  liuslwind  to  his 
curtesy  out  of  lands  in  fc,  simple. 

There  still  remains,  however,  the  section  of  Littleton,  to  which  we 
liave  Itefore  referred  (jr).  as  an  apparent  authority  on  the  other  side. 
Littleton  expressly  says,  that  when  the  issue  may,  by  possibility, 
inherit,  of  nvrh  an  fslale  as  Ihf  vnfe  hath,  a»  heir  to  the  wife,  the 
husband  shall  have  his  curtesy,  but  otherwise  not ;  and  we  have  seen 
that,  according  to  T^ord  C'-ke's  interpretation,  to  inherit  as  heir  to  the. 
vife,  means  here  to  inherit  from  the  wife  a.s  the  slock  of  descent.  But 
the  legitimate  mode  of  interpreting  .in  author  cervainly  is  to  attend 
to  the  context,  and  to  notice  in  what  ■  «e  he  himwlf  uses  the  phrase 
in  question  on  other  occasions.  If  i.  ,,  wo  turn  to  the  very  next 
section  of  Littleton,  we  shall  find  the  very  same  phrase  made  use  of 
in  a  manner  which  clearly  shows  that  Littleton  did  not  mean,  by 
inheriting  as  heir  to  a  l>erson,  inheriting  from  that  person  as  the  stm  k 
of  descent.  For,  after  having  thus  laid  down  the  law  as  to  curtei;y, 
Littleton  continues  :  "  And,  als<,,  -i  every  case  where  a  woman  taketh 
a  husl)and  seised  of  such  an  estate  in  tenements,  &c..  so  as,  by  possi- 
bility, it  may  liajypen  that  the  wife  may  have  issue  by  her  husband, 
and  that  the  same  is.sue  may.  by  pos.sibihty,  inherit  the  same  tene- 
ments of  such  an  estate  as  the  hiishaml  hath,  as  heir  to  the  husliaml, 
of  such  tenements  she  shall  have  her  dower,  and  otherwise  not"  (y). 
Now,  nothing  is  clearer  than  that  a  wife  was  entitled  to  dower  out  of 
the  lands  of  which  herhusband  had  only  s«'isin  in  law  (;) ;  andnothinp, 
also,  is  clearer  than  that  a  seisin  in  law  only  was  insufficient  to  make 
the  husband  the  stock  of  descent :  for,  for  this  purpose,  an  actual 
seisin  was  requisite,  according  to  the  rule  "seisina  facit  stipitem." 
In  this  case,  therefore,  it  is  obvious  that  Littleton  could  not  nu-an  to 
say  that  the  husband  must  have  In-en  made  the  stock  of  descent,  by 
virtue  of  having  obtained  an  actual  seisin  ;  for  that  would  have  been 
to  contradict  the  plainest  rules  of  law.  What,  then,  was  his  meaning  ? 
The  subsequent  part  of  the  same  .section  affords  an  explanation  : 
"  For,  if  tenement;  'je  given  to  a  man  and  to  the  heirs  which  he  shall 


(M  <'o.  Lill.  2!»  a. 

in)  '1  Black,  ('..mm.  127. 

(X)  Sect.  i")!'. 


()/)  Litt.  s.  .■„'{. 

(:)  Watk.    Itescenta.    32    {^2. 
4th  ed.). 


APPKNmX. 


J  111! 


Ix-get  of  tho  l)ody  of  his  wife,  in  liiis  rase  t\u\  wifi'  iiath  notliiiig  in 
the  tenements,  and  the  hnsband  linlh  an  estate  tail  ns  donee  in  Hi)erial 
tail.  Yet,  if  tho  husband  die  withont  issue,  the  same  wife  shall  Iw 
endowed  of  the  same  tenements,  lieeanse  the  issue,  whieh  she  l>y 
possibility  might  have  had  by  the  sjvme  husband,  might  have  inherited 
the  same  tenements.  But,  if  the  wife  dieth  leaving  her  husband,  ami 
after  the  husband  taketh  another  wife  and  dieth.  his  seeond  wife 
sliall  not  be  endowed  in  this  case,  for  tltf  irnson  aforesaid."  This 
example  shows  what  was  Littleton's  true  meaning.  He  was  not 
thinking,  either  in  this  section  or  the  one  next  In-fore  it,  of  the 
Inisband  or  w  ife  lieing  the  sto(  k  of  descent.  Instead  of  some  earlier 
iintestor.  He  was  laying  downi  a  general  rule,  applirable  to  dower  as 
wrll  as  to  curtesy  ;  namely,  th.it  if  ihe  issue  that  might  have  l»eeii 
lH)ni  in  the  one  <  ase,  or  that  were  bom  in  the  other,  of  the  siirviving 
])arent,  could  not,  by  possibility,  inherit  the  estate  of  their  deceased 
j)arcnt,  l)y  right  of  representavion  of  such  parent,  then  the  surviving 
parent  was  not  entitled  to  dower  in  the  one  case,  or  to  curtesy  in  the 
other.  It  is  plain  that,  in  the  ."xample  just  adduced,  the  issue  of 
the  hu.-iband  by  his  sccoiul  marriage  could  not  possibly  inherit  his 
estate,  which  was  given  to  him  and  the  heirs  of  his  body  by  his  first 
wife  ;  the  second  wife,  therefore,  was  exchided  from  dower  out  of 
this  estate.  And,  in  the  parallel  case  of  a  gift  to  a  wome.n  and  the 
heirs  of  her  iHxly  by  her  lirst  husband,  it  is  indisputable  that,  for  .1 
precisely  similar  reason,  her  second  husband  could  not  claim  his 
curte-sy  on  having  issue  oy  her;  for  such  issue  could  not  possibly 
inherit  their  mother's  estate.  All  that  Littleton  then  intended  to 
state  with  rcsjiec  t  to  curtesy,  was  the  rule  laid  downi  by  the  Statute 
Do  Bonis  (a),  which  provides  that,  where  any  person  gives  lands  to 
a  man  .and  his  wife  and  the  heirs  of  their  bodies,  or  where  any  person 
gives  land  in  frankniarria^'c,  ilie  second  husband  of  any  such  won..tn 
:  hall  not  li.ive  anything  in  the  land  so  given,  after  the  deatli  of  hi« 
wife,  by  the  law  of  England,  nor  shall  the  issue  of  the  second 
husband  and  wife  succei  J  in  the  inheritance  (6).  When  the  two 
sections  of  Littleton  arc  read  consecutively,  without  the  intrmluction 
of  Lord  Coke's  commentary,  their  meaning  is  apparent ;  and  the 
intervening  commentary  not  only  j)uts  the  reader  on  the  wrong  chie 
but  binders  the  recovery  of  the  right  one,  by  removing  to  a  distance 
the  explanatory  context. 

Having  at  length  arrived  at  the  true  principles  of  the  old  law.  Ihe 
application  of  them  to  tho  state  of  circumstances  produc-.-d  by  the 
new  law  of  inherit.ance  will  l)e  very  easy.  A  coparcener  dies  leaving 
a  husband  who  has  had  issue  by  her,  .and  leaving  one  or  more  sisters 
surviving  lier.  The  descent  of  her  share  is  now  traced  from  their 
common  parent,  the  purchaser.  Hut,  in  tracing  this  descent,  we  have 
seen  (c)  that  the  issue  of  the  deceased  coparcener  would  inherit  her 
entire  share  by  representation  of  her.     And  the  condition  wliich  will 
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entitle  her  huslvxiul  to  curtesy  out  of  her  share  appears  to  be,  that 
his  iasne  might  possibly  inherit  the  estate  by  right  of  representation 
of  their  deceased  mother.  This  condition,  therefore,  is  obviously 
fulfliled,  and  our  conclusion  consequently  is,  thnt  the  husband  of  a 
deceased  coparcener,  who  has  had  issue  by  her,  is  entitled  to  curtesy 
out  of  the  whole  of  her  share.  But  in  order  to  arrive  at  this  oon^ 
elusion,  it  seems  that  we  must  admit,  first,  that  Lord  Coke  has 
endeavoured  to  support  the  law  by  cme  reason  too  many  ;  and 
secondly  that  one  laudatory  flouiisli  of  Blackstone  has  been  made 
without  occasion. 
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TiiJ::  Manor  uf,  A  Cicneral  Court  Baioti  o'^  Juliii  JbYcL-iiiiui  Es(|. 
Fairfield  iu    {Lord  of  the  said  Manor  hcldui  in  uud  fur  the  auid 

the  County  of  [Manor  on  tiic  1st  day  of  January  in  tiie  thiid  year 
.Middlesex,  jof  the  reign  of  our  Sovereign  Lady  tiuorn  X'ictoria 
by  the  Grace  of  God  of  the  United  Kingdon'.  of  Gieat  Britain  and 
Ireland  Queen  Defender  of  the  Faith  and  in  tl^e  year  of  our  Lord 
iS40     Before  Jolm  Doe  Steward  of  the  said  Manor. 

At  thia  Court  comcii  A.  B.  one  of  tlie  cu.stouuiry  tenants  of  this  ConsidTa- 
nianor  and  in  consideration  of  the  sum  of  iiUUO  of  lawful  money  of  tion. 
Great  Britain  to  hiin  in  hand  well  and  truly  paid  by  C.  D.  of  Linuohis  iSunciidcr. 
liui  in  the  county  of  Middlesex  Esq.  ia  open  Court  surrcndcrH  into 
the  hands  of  the  lord  of  this  manor  by  the  hands  and  acceptance  of 
the  said  steward  by  the  rod  according  to  the  custom  of  this  t'lanor 
Ail  that  messuage  &c.  [here  dMcribe  the  prcinisea]  with  their  ajtpur-  i'arLL.i.s 
tenauces  (and  to  which  san)c  jircmiscs  the  said  A.  B.  was  admitted 
at  thu  general  Court  holden  for  this  manor  on  the  I2th  day  of  Uctob  r 
1838)    And  the  reversion  and  reversions  remainder  and  remainders 
rents  issues  and  jirolita  thereof   And  all  the  estate  right  title  interest  K.stulu. 
trust  benefit  property  claim  and  demand  whatsoever  of  the  said  A.  B. 
i:>  to  or  out  of  the  same  premises  and  every  part  thereof.     To  the  use 
of  tae  said  C  D.  his  heirs  and  assigns  for  ever  according  to  the  custom 
v'i'  this  manor. 

Now  at  this  Court  comes  the  said  C.  D.  and  prays  to  be  admitted  Admittance 
to  all  and  singular  the  said  customai.y  or  copyhold  hcrcditamenta  and 
premises  so  surrendered  to  his  use  at  this  Court  as  afr-'esaid  to  whom 
thu  lord  of  this  manor  by  the  said  steward  grants  seisin  thereof  by  the 
rod  To  HAVE  AND  TO  HOLu  the  saiti  messuage  hereditaments  and  llalx'nJuin. 
premises  with  their  appurtenances  unto  the  said  C.  D.  and  his  heirs 
to  be  holden  of  the  lord  by  copy  of  Court  roll  at  the  will  of  the  lord 
according  to  the  custom  in  this  manor  by  fealty  suit  of  court  and  the 
ancient  annual  rent  or  rents  and  other  duties  and  services  thereof  due 
and  of  right  accustom'  d  And  so  (saving  the  right  of  the  lord)  the 
said  C.  D.  is  admitted  tenant  thereof  and  pays  to  the  lord  on  such 
his  aumittauou  ^i  line  cciiaiu  of  iOy  Mid  his  icaity  is  iCspiieU.  1  inc  iOO. 

(.Signed)  John  Doe  Steward. 
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A. 

AllA.NUIi.NMENT,  uviikiicc  of,  (iOl. 

ABEyANiE  of  inhciitaiiui',  3(i4. 

Abolition  of  military  tcnua's,  2ii,  27 

Absolute  title,  registration  with,  tiol- 
of  lottseholiU,  liOl). 

AlibTUACT  of  titli^,  vendor  bound  to  furnish,  t(U4. 
vcrilieation  of,  tK)ri. 
on  application  for  registration,  ILJI. 
length  of  time  to  l»e  covered  by,  tiOii,  1)07. 

A((:UiMULATl')X,  restriction  on,  415,  4I(). 

during  minority  of  infant,  tllH  and  n. 

At  KNOWLElHiMEXT  of  deeds  by  married  womin   315,   3:il,    lO.'J    OO' 
017.  '       "' 

of  title,  .j7t),  593,  5U8 

of  right  t<j  production  of  douumunts,  lill — (ilii. 
stamp  on,  (115  n. 
Acno.NS,  real  and  pei-sonal,  23  and  n.,  24,  430. 

fur  recovery  of  possession,  17,  18,  45  and  n.,  01  u.,  05  and  u., 

170  n.,  592. 
by  landlord,  343. 
by  copyholder,  27,  40!(— 47i. 
,..,..        ,   .,.,  ,      l>y  niortgagor,  5ii!>,  570. 

limitation  of,  o!>2  .iq.—Scv  Limitation. 
by  trustee  on  behalf  of  calui  que  trutl,  IS'J. 

Ad.mi.msti'.atiun,  lettei-s  of,  223. 

Adjiin  istkatok ,  222—224. 

appointed  in  ignoianco  of  will,  220  n. 
descent  to.  222,  225.  228.  -And  sec  K 
of  convict's  estate,  305. 

AuMiTTANCE  to  copyholds,  492,  490. 
tines  on,  469. 

of  appointee  of  trustee  in  bankruptcy,  4)S4. 
of  heir,  485. 
of  joint  ti-nant,  488. 
out  of  the  manor,  496. 
of  devisee,  497. 

of  infants,  married  women,  and  lunaties,  498. 
of  tenant  for  life  under  a  settlement,  502. 
of  purehiu-ier  frriin  exccuti.-r,  503. 
of  mortgagee,  578. 
cjLamjilc  of,  717. 
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AuvcHTisKMKNT  uf  *iipUcution  fur  rugiatratioo  of  title,  US2. 

AuvowsoM  aiii)cndant,  431.  440 — 405. 
in  groM,  431.  449,  451. 
of  rootoriM,  460—452. 
kgreomenta  for  roaigiuttion,  400. 
stamp  on  appointment  to,  400  n. 
convoyanoe  of,  452,  454. 
(if  vicaragea,  452. 
devolution  of,  454. 

limitation  of  actions  and  suitu  fur,  Ci>7. 
length  of  title  to,  606. 
curtesy  of,  712. 

AmuAViT  of  intestacy,  rogLstratioii  uf,  205. 

Auuei:mi!:m:j. — tJee  Contiia<  r. 
stamps  on,  101  n. 
for  resignation  uf  heudifc,  4.">0. 
fur  kuiu.;  123  n.,  187,  3!W,  513,  JJll. 

uruof  of  titli!  on,  (ill. 

m  registered  land,  iilH. 

Htumps  on,  010,  n. 

by  mortgagor,  508. 

AciliU  Li.iUKAi.  liolJings,  notice  to  quit  required  for,  01 1. 

covenants  as  to  cultivation  of,  520  und  n. 
condition  of  forfeiture  on  bankruptcy,  527. 
compensation   for    improvements,    and    in 

respect  of  damage  dune  by  game,  042 — 544, 

567  n. 
charges  on,  search  fur,  618. 

AiuiRi  i.TUiiE  and  Fisheries,  Buaid  uf,  143  and  n.,  233,  446,  490,  044. 

Aids,  47,  .'51,  55. 

due  frum  tenant  in  tail,  110. 

AUK.N,  300,  3tKi,  307,  und  nn. 

Aliknation,  puwcr  uf,  inherent  in  uwnirsiiip,  «2,  83,  347,  360. 
exeeptiurw  to,  76—78.  84,  308,  324. 
uf  real  .Htatc,  27,  38,  39,  66—76,  347,  374,  39(i.— Seo 

FkE  iSlMl'LE,  &C. 

iiivuluntary,  81—80,  271  a?.-  And  see  BANKKUrrcY. 

l.y  will.    Seo  Will. 

under  power  unconnected  with  ownership,  394. 

by  tenant  for  life,  118. 

of  co[)yhold8,  leaseholds. — Sec  Coi-vholds,  Leaskuolus. 

encouraged  by  law,  120,  360. 

opposed  by  feudal  system,  38,  39  n.,  67,  374. 

limitation  to  hold  until,  83,  84. 

of  use,  173. 

Allutmem'»,  comi)en»utiuii,  042  n. 

Alterations  in  deed,  104,  150. 
in  will,  201. 

AMLiTiU:,  ("ittcr  of,  over  cxpi'.tatioiis  "f  heirs,  "0. 
ilesccnt  to,  88,  235—237,  241—243. 

Akcient  demesne,  tenure  of,  61,  62  and  uu.,  460,  470. 
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At'NcmEs  for  live.,  regiatntion  of,  437  and  n. 
■e»rch  for,  437,  618. 
Mle  in  oonaideration  of,  581. 
to  a  man  and  hia  heir«,  29  n. 

AxTiciPATioiT,  claum  against.— See  Restraixt  on  Anticipatiox. 

Appkxdast  incorporeal  hereditament!,  429 — 432,  .'>90— 4)01   6.38 
common  appendant,  431,  600.  ' 

Appucatiov  of  purchase-money,  necessity  of  seeing  to  the,  2(13  n.. 

Appointment,  powers  of.— See  Powms. 

of  new  trustees. — See  Trustees. 

Apportionment  of  rent,  130,  131,  446,  629. 
of  rent-charge,  446,  446. 
of  rent  seek,  44.5  n. 

Appropriation  of  rectories,  452. 

Appurtenant  incorporeal  horoditamonts,  433 — »3">,  .'■.99—001,  03.'! 

Arms,  directions  for  use  of,  386. 

Arrangement  with  creditors,  283. 

public  trustee  may  not  undertakf,  198  n. 
search  for,  019. 

Arrears  of  rent  or  interest,  recovery  of,  598.  ' 

of  tithe,  recovery  of,  467. 

Assent  of  executor  to  specific  bequest,  224,  531. 
to  devise,  227,  202. 

Assets.  96.  285,  297,  427,  483.  532. 
equitable,  285. 
order  of  application,  287  and  n. 

Assionee  of  lease  liable  to  rent  and  covenants,  521 523  570 

of  tenant  for  life,  126.  ' 

Assignment  of  lease,  510,  n.  519,  522.  529,  530,  579. 
stamp  on.  530  n. 
of  powers  under  Settled  Land  Act,  is  void,  120. 
of  chattel  interest  must  be  by  deed,  630. 
of  trust  must  be  in  writing,  191. 
of  property  for  creditor87283. 
of  satisfied  terms,  649 — 654. 

A.SSI0N8,  71—74,  76, 149,  522,  523. 

Assueancb,  further,  621,  028,  037,  703,  704. 

ArTACHMBNT,  164. 

Attainder,  48,  116,  306. 

of  tenant  in  tail.  1 10  n. 
abolition  of,  50,  115. 

Attendant  terms,  649—552. 

W.R.P.  4g 
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Attest ATTOH  of  de«da,  629. 

of  will*.  247—249,  393. 

of  the  exercise  of  powers,  391,  303. 

of  trftiufen  of  registered  Und,  0U3 

Attestio  copies,  614  n. 

Attornmkxt,  344,  348. 

of  freehold  tenant,  429.  436  n. 

Autbe  droit,  estates  in,  548. 

Autre  vie,  estate,  131—135,  294,  443. 
in  copyholds,  482,  483. 


B. 

Bo.KRtTPTtY,  82-84,  85  n.,  281—283. 

insolvent  esUte  of  deceased  debtor  may  be  admiuM. 

tcred  in,  289. 
limitation  to  bold  until,  83,  84. 

confers  estate  of  freehold,  129. 
severance  of  joint  tenancy  by,  140  n. 
of  tenant  for  life,  294. 
of  tenant  in  fee  simple,  282,  280,  U72. 
of  tenant  in  tail,  293. 
of  cestui  que  trust,  297. 
of  trustee,  194  n.,  297 
of  convict,  305. 
nfhusband,  313,  3l8n. 
of  copyholder,  483,  484. 
of  owner  of  land  subject  to  nntcbargf,  447. 
of  leaseholder,  51 1,  533,  634. 

condition  of  forfeiture  on,  520. 
powers  of  trustee  in.    See  Trustee  is  BANKRUPrrv. 
exercise  of  powers  of  appointment  in,  388,  389. 
search  for,  618, 619.  .     ,      .„        ...     „-., 

registration  of  trustee  under  Land  Transfer  Acta,  672. 

Bare  possibility,  373  n. 

trustee,  of  copyholds,  496. 

married  woman,  326  and  n. 
descent  of  estate  of,  193  n.,  244  n. 

Baroain  and  sale,  207,217,517. 

of  lands  raised  a  use,  173,  179. 

of  the  fee,  203,  204  and  n. 

under  the  SUtute  of  Uses,  203,  217. 

required  to  be  inrolled,  204,  217. 

for  a  year,  205,  206. 

of  lands  in  Yorkshire,  217  n. 

covenants  implied  by,  623. 
by  executors,  406. 
customary,  490  n. 
form  of  deeds,  699. 

Base  fee.  104,  106,  109. 

Bastardy,  50. 

Bedeors  Level  registry,  214. 
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BsMErtcE  with  euro  of  loiiU,  not  rhargeablo,  83. 
■eqiirttration  of,  85  n. 
•ppointmcnt  to,  440,  4M,  433. 
cannot  bo  told  by  publio  motion,  4.'>.'5. 

BiNEncKs,  fouUal,  1.1  n. 

DRNKriciAL  ownrr,  conveyanno  m,  (12.1,  024,  n.1rt,  tl40,  041. 

BuKOAsn,  41. 

UoRouou-Bngluh,  tcniiro  of,  00,  102,  4ii<l,  .'HK)  n. 

BBACToy,  9,  400. 

Bkkai  II  of  covenant,  lioeuoe  to  commit,  .127,  fiis 
waiver  of,  628. 
of  tru»t.  Chancery  relief  againat,  100  n. 

Brotueiu*,  doMOont  to,  88,  231,  23it. 

BuiLDiNQ  liumi  of  settled  land,  120  n.,  121,  122. 
by  mortgagor,  607. 
land,  ground  rent  on,  443,  444. 

BuiLDiNii  Societies,  mortgages  to,  rt'Tt. 

BunuAOK,  tenure  in,  43,  46,  63,  00. 

alienation  by  will,  27  n.,  74. 

BlTROENSES,  43. 

BuBXiii^  place  of,  78  n. 


i 


a 


Capacity  in  law,  70,  300—310. 

Capita!,  money  under  Settled  l^nd  Acts,  121—123,  127,  129,  641  n. 

Capite,  tenants  in,  37,  40—43,  46,  67. 

special  burdens  on,  39  n.,  48  and  n.,  64,  73. 

Cadtios  against  dealing  with  registered  land,  003,  070,  077,  078— <180, 
683. 
against  registration  of  unregistered  land,  080. 

Caveat  in  Yorkshire  registry,  213  n. 

Central  Office  of  Supreme  Court,  inrolment  in,  77  n.,  99, 103, 204  n 

883.  299  n. 
search  in,  299,  617. 

Certificate  of  ofticial  search  of  registers,  &o.,  299  n.,  617  n.,  619  n. 
of  acknowledgment  by  married  woman,  310  n.,  017. 

Ces.iation  of  a  registered  charge,  660. 

Ces.<4eb  of  a  term,  proviso  for,  540. 

Cestui  quo  use,  position  of,  in  Chancery  and  at  law,  172—174. 

legal  estate  trunaforred  to.  17-5. 

que  trust,  position  of,  in  equity,  180 — 184,  18!). 

IS  tenant  at  will  iit  law,  188,  610. 
que  vie,  132,  13:1. 
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Chamibh,  34. 

Chaxoxry,  Court  of.  jurUdiction  of,  1U2— 104,  IM  »nd  nn.,  172,  ITS— 
I  MR.— And  Me  Uhoh. 

iiroccM  knd  procedure  of,  104—16(1,  IM. 

•  nforood  uiea,  172—174,  383.  406. 

tniufor  to  High  (jourt  of  Jiutioe.  168. 

apiwintuiont  of  new  trustoea,  194. 

aiimitiktrktion  ol  esUtoa  of  debtors,  288.  21)3. 

I)owrr  over  guardiana,  303. 

rt'lioved  l««»cci,  343. 

relieved  defective  execution  of  poweri,  302, 

conaent  of,  to  infant's  aettlenient,  301,  30-t. 
to  diiposal  of  minerala,  402. 

partition  of  copyholda,  488. 

fntirpo»ition  of,  between  mortgagor  and  mort- 
gagee, MO— fiOl,  080,  C8I. 

Cbamckrv  Division,  matten  antignod  to,  108. 

forocloaure  proceeding*.  570. 
action  for  rodemptiun,  575. 
regiitration  of  title,  053. 

Chaiwe  of  dobU  on  real  catate.  82,  202,  203  and  n.,  286—287.  GOO  n. 
of  iudgmonts  on  land,  271  tiq.—.\nd  nee  Jodqmknt. 
of  legaciea,  221  n..  202  and  n. 
on  regiatered  land.  002,  000,  009. 

by  deposit  of  land  oertilirate,  070. 

f '-URITY,  deviae  to,  78. 

conveyance  to,  77. 

csemptiona  from  Mortmain  Act,  78  n. 

requiromenta  for  conveyance  to,  77  n. 

investment  of  funds,  78  n. 

alienation  by,  308. 

relief  of  defective  execution  of  power,  392. 

public  trustee  may  not  undertake,  198  n. 

Chabtir,  151. 

CBATnLS.  11. 

real  and  pononai,  26. 

real,  28,  29,  32,  47  ^.,  't8.  508,  509.  632. 

are  apecifically  i  ouverable,  26  n. 
property  in.  dillirs  from  property  in  land,  0,  II.  12,  23. 
not  objects  of  feudal  tenure,  16. 
recovery  of.  18.  19  and  n. 
an  oquiUble  estate  in,  178,  186. 
will  of.  247. 

devolution  of.  20,  21,  26,  608. 
And  see  Tkbm — Mortoaok. 

Chbltesham,  manor  of,  505. 

Civn.  death,  116. 

Civn.  list,  57  n. 

CLBr.VMAN,  faanitruptcy  of,  85  ami  u. 

CuDlciL,  262. 
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CoLLATilUL  rvUtiona,  8ti,'0l,  335. 

CoxMBMOATinH,  in  foudttlism,  13  n. 

CuNMissioifiM,  Land  and  Inoloauro,  U3  n. 
Roal  Property.  23U. 
of  Wooda,  fto.,  60  n. 
o(  the  TroMury,  cortiticatu  uf,  2tM)  ii. 
for  Uking  Mknowlodgmcntii,  310. 

CoMMiTTSB  of  lunatic,  304. 

ouvonanl  for  title  by,  U24. 

Common,  rigbU  of,  31,  62.  81,  430,  431. 
•|ipond*nt,  431. 
appurtenant,  434. 
in  groM.  440,  401. 
tioldf,  40.  41,  14«.  430,  4<I0,  4ttl. 

inolo«uro  of,  02.  U3. 
of  oopvholda,  490. 
preMjnption  m  to,  000,  001. 

CuMUuM  PleM,  Court  of,  0  D.,  08. 

Common,  tenancy  iu,  137,  141— 143. 

of  copybolda.  488. 

Common  forma,  033. 

Common  Law.  founded  on  ouatom,  0  n. 

oonvoyanoe. — See  Convbvani.b. 

righta  oppoaed  to  equitable,  101,  10,')— 100. 

conatniotion  of  mortgage,  658. 

Community,  tribal  and  village.  430,  461. 

Commutation  of  tithea,  460. 

of  manorial  righta,  400,  481),  41M)  and  u. 

CoMFANisa,  jojnt-itock.  308,  309. 

mortgage  of  landa  by,  688. 

Compensation  for  improveraenU,  641—644,  507  n. 

for   damage   done   by   game   or   unroaaonablo   dis- 
turbance, 643. 
power  to  charge  holding  with  rcimynient,  543. 

CoMFosiTiON  with  creditors,  283. 

CoMruLSOBY  regiatration.  214.  616,  530.  685—087. 

Concealed  fraud,  limitation  in  cases  of,  590. 

Condition  of  reentry  fornon-payment  of  rent,    342—344,    521    n.. 
524. 
furniprly  inalirnablc.  ;i43. 
attached  to  the  reversion,  .'J44,  523,  524 
Bcveranco  of  reversion,  524,  529. 
how  enforced,  525. 
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ConDiTioN  of  ro-entry 

on  breach  u{  covcnanta,  S21  ii.,  023 — 62tf,  5tt*J  u. 

effect  of  lioenoe  for  breach  uf  covenant,  027. 

effect  of  waiver,  528. 
effect  on  underlessce,  537  and  n. 
annexed  to  registered  land,  U77. 

Uu^l>ITlu^AI.  gift,  92,  ti92. 

conveyance,  163,  608. 
surrender,  677. 

CuNFiBMATluK,  conveyance  by,  lUU,  218. 

by  lord  or  heir,  of  grant  by  tenant,  08  and  n. 

t'onsENX  of  protector,  104. 

as  to  copyholds,  482,  000. 

COKSIUEKATIKX,  70,  217,  291. 

required  for  simplu  contract,  102. 

on  feoffment  after  the  Statute  of  Uses,  100,  209. 

a  deed  said  to  import'  a,  102. 

receipt  for,  028,  042. 

marriage  is,  218  n. 

trust  implied  by  absence  of,  173. 

on  sale  of  reversion,  013. 

Consolidation  of  securitic<i,  589,  690. 

Construction  of  wills,  113,  254—201. 
of  marriage  articles,  187. 
of  law  as  to  attendant  terniti,  050 
of  deeds,  112. 
of  mortgage,  608. 

CVtNSTUUCTiVK  trust,  186,  191. 

Contempt  of  Court,  104. 

Contingent  remainders,  301—^81. 

dcflnition  of,  300. 
ori^  of,  301—304. 
anciently  illegal,  S^M. 
abolished,  361  n. 

rules  for  creation  of.  300—309,  417—423. 
vesting  of,  300,  308. 

preserved  by  statute,  309,  377,  378,  417. 
conveyance  of,  372,  373. 
descent  of,  373. 
destruction  of,  374—381,  417. 
trustees  to  preserve,  378,  379  and  n. 
of  equitable  estates,  380,  381,  423,  424. 
of  copyholds,  502. 

difference  between  executory  interests  and, 
301,  382,  380,  407,  408. 

Contingent  Remainders  Act,  1877.--Scc  stat.  40  4,  41  Vict.  c.  33. 

Contract,  debts  by  simple,  82,  285 — 287. 
cannot  bar  estate  tail,  107. 
in  writing  requires  connideratioji,  102. 
for  a  Icttae,  aali'. — >Sif  Aukkemknt. 
by  married  woman,  infant,  &c. — iScc  WifE— Infant,  &u. 
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'^'<>5TBACT,  by  tenant  to  pay  tithes,  457  n. 

a*  to  compenaation,  541 — 543. 
not  to  oxoTciM  powers,  126,  403,  404. 
stamps  on,  191  n. 
to  mortgage,  not  specifically  enforced,  UlU. 

CoNVXYAMCB  of  freehold  at  common  law,  146 — 101. 

when  in  settlement,  119,  125, 120. 

modem,  201—219. 

form  o^  627— «48. 
by  feoffment,  145—160,  216,  348. 
by  deed,  167,  207. 

by  fine  and  recovery,  72  n.,  93  n.,  99,  100,  159. 
by  Icaso  and  release,  160,  201,  215.— And  sec  Lease 

AND  Release. 
by  rcltaso  only,  201,  207,  218. 
by  covenant  to  stand  seised,  217. 
by  confirmation,  exchange,  or  surrender,  lUO,  218. 
by  vesting  declaration  or  order,  196^198,  411. 
by  bargain  and  sale,  203—207,  217,  699. 
under  powers,  119,  219,  400. 
by  executors  to  devisee  or  heir,  86,  87,  139,  227,  228. 

to  purchaser  from  testator,  264. 
by  surrender  of  copyholds,  494. 
by  way  of  mortgage,  658,  661. 
fraudulent,  79,  291,  292. 
innocent,  215. 
voluntary   and    for   value,    78,    79,    292.— And   see 

VOLCNTABV  CONVXYAKCE. 

to  uses,  76,  210,  211,  217. 
by  infant,  effect  of,  301. 
to  or  by  the  Crown,  159  n. 
toself,  210,  211. 

by  married  women,  314  nq. — ^And  see  Wife. 
by  joint  tenant,  tenant  in  common,  142. 
by  tenant  for  life,  126,  190.— And  see  lava  Estate. 
by  executory  devpee  for  testator'i  debts,  409  u. 
by  mortgagee,  672,  683. 

of  land  passes  advantages  not  strictly  appurtenant,  434. 
all  the  estate  and  interest  of  party  con- 
veying, 636,  6.39. 
of  advowson,  452,  454. 
of  tithes,  456. 
on  sale,  stamps  on,  629  n. 

meaning  of,  in  Convevancing  Act  (1831),  623  u.,  037. 
in  Land  i?ransfer  Act  (1897),  214  n. 

CoNVKYANciNO  Aots.— Seo  stats.  44  &  45  Vict.  c.  41  ;  45  &  46  Vict. 
0.  39 ;  55  &  66  Vict.  o.  13. 

Convicts,  305. 

CoFABCENEBS,  232,  233  n. 

descent  amongst,  2.')2,  242. 

Copyhold  Acts,  1»52  to  1894.— >Soo  Index  ok  Statutes. 

Copyholds,  definition  of,  459. 

included  in  real  estate,  28,  471. 

I'annot  '><.■  oonvcvod  by  vesting  declaration,  197  n. 

origin  of,  27,  41,  459.  " 

iHicovcry  of  possession  of,  27. 
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CuFVHoLOS,  growth  of  the  Uw  of  copyhold  tenure,  466. 
Littleton's  aooount  of  the  tenure,  467. 
exteniion  of  copyholden'  righta,  468—471,  47U. 
tenure  of,  459,  472—489. 
Beiain  in  the  lord,  472, 473,  498. 
minea  and  timber  on,  473. 
when  customary  freeholds,  473. 
forfeiture  of,  473,  474. 
for  lives,  469,  477,  489  n. 

not  affected  by  Land  Transfer  Act,  1897. ..483,  484. 
of  inheritance,  468,  477. 
estates  in  copyholds,  468,  472,  477. 
cetete  tail  in,  478—482,  484. 499,  501. 
customary  recovery,  481. 
forfeiture  and  regrant,  481 
estate  pur  autre  vie,  482,  483. 
remainders  of.  602,  503. 
lease  of,  473, 474  and  n. 
esecutoiy  interests  in,  503,  504. 
held  jointly  and  in  common,  488. 
of  married  woman,  495,  496,  498,  50 J,  504^500. 
gnnt  of,  493 

seisore  quoWtue,  497, 498. 
escheat  of,  485,  486. 
■uiiender  of,  admittance  to. — Soo  ADMirrANCE— >Sub- 

BENDBB. 

alienation  o^  480,  483,  492—496. 
subject  to  debts,  bankruptcy,  28  n.,  483,  484. 
commutation  of  manorial  righta  in,  466,  486,  491  u. 
enfranchisement  of,  488—490,  506,  606. 

by  tenant  for  life,  489. 
mortgage  of,  577 — 679. 

by  deposit;  580. 
will  of,  28  n.,  496,  497. 
devolution  of,  on  death,  28  n.,  486. 
curtesy  and  freebench  of,  505,  606. 
equitable  estates  in,  498—502. 
uses  and  trusts  as  to,  498,  499,  600. 
settlement  of,  499. 
title  on  purchase  of,  606. 

sale  of  land  formerly  copyhold  which  has  been  en- 
franchised, 806. 
cannot  be  registered,  650. 
covenant'  for  title  on  sale  of,  622. 

CoBPOBATiOK,  76  n.,  300,  301,  307—310. 
side,  19  n. 

CoBFOBBAi,  thinss,  4,  5,  8. 

hereditaments,  30 — 32. 

now  lie  in  grant,  207. 

Costs  of  protectina  settled  land,  124  n. 
of  ronewins  lease,  541. 
mortga«ee%  661  n.,  676  n. 
vendor's,  604,  614  n. 
purchaser's,  606,  614  n. 
of  conveyancing  U32 — (hJS. 
of  rectifying  register,  083,  690. 
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COTASII,  41. 

CouNTEBFARX  ncccsBary  on  lease  under  Settled  Laud  Act,  122  n. 
stamp  on,  616  n. 

CouNTUS  r'^tinc— Sec  Palatine. 

CooNTY  CouBTS,  oqult^r  jurisdiction  of,  198,  570  n.,  575  n. 
appointment  of  receiver  by,  295  n. 
partition  by,  143  n. 

CouET,  The  King's,  9  n.,  45,  463,  409. 
suit  of,  48.  61;  66,  485. 
payment  into,  121. 
customary,  467,  492. 
rolls,  459,  466,  493,  494. 

search  of,  618. 
baron,  44,  45,  48,  58,  407. 

CuuBT  of  Probate,  21,  222,  249. 

of  Chancery.— See  Chanceuv. 
of  Wards  and  Liveries,  54  n. 

Covenant  with  tenant  in  villenagc,  effect  of,  17  n. 
defined,  18  n. 
to  stand  seised,  184,  187. 
in  void  deed,  154  n. 
voluntary,  cot  enforced  in  equity,  184. 
restrictive,  189,  447,  521,  634,  530  n. 
with  self  and  another,  210  n. 
on  grant  of  rent-charge,  446. 
to  indemnify  lessee,  622. 
personal,  in  a  mortgage,  550,  501,  509,  (i44 
to  surrender  copyholds,  579,  623  and  n. 
to  produce  title  deeds,  615  n.,  010  n. 
in  a  lease,  621—528,  530  n. 

"  usual,"  521  n. 

running  with  the  land,  523. 

not  to  assign  or  sub-let,  619. 

re-entry  on  breach  of,  521  n.,  524 — 528. 

for  title,  025. 
implied  in  registered  charge,  600,  007. 

Covenants  for  title,  021—020,  030,  637. 
by  mortgagor,  622,  024. 
bv  trustees,  622,  624. 
statutory,  623,  624  sq.,  630,  040. 
on  sale  of  copyholds,  622. 

of  leaseholds,  624. 
implied  by  certain  words,  024. 

in  lease,  625 

Creditors,  conveyances  to  defraud,  79,  1()9,  291. 
of  trustee,  bound  by  trust,  183. 
rights  against  land,  81,  82. 

under  judgment,  81,  271 — ^299.— And  sto  Judomb.nt. 
in  bankruptcy,  81,  281 — 283. — ^And  sec  B.inkuuptuv. 
un  debtor's  death,  82,  284—289. 
in  equity,  295—298. 
may  witness  a  will.  249. 
specialty  and  simple  contract,  82,  284—289. 
of  married  woman,  321. 


780 


INDEX. 


CsowN  debte.  82.  271  and  a,  289—291. 

dc«th  duties  are,  268  n. 

on  eaUte  tail,  294. 

affecting  equitable  estates,  298. 

postponed  to  claim  for  dower,  329. 

affcotinK  leaseholds,  533. 

affecting  interest  of  mortgagee,  682. 

search  for,  299,  618. 
licence  in  mortmain,  77,  308. 

forfeiture  and  escheat  to  the,  48, 49, 5C,  and  u.  57, 70, 300, 3U7. 
conveyance  to  or  by,  159  n. 
limitation  of  rights  of,  66  n.,  598,  601. 
lands,  66  n.,  309,  433,  489  n.,  601. 
grants,  title  to  be  shown  to,  606. 

may  reserve  rent  out  of  incorporeal  hereditaments,  448  n. 
estates  tail  granted  by,  106. 
entitled  to  soil  of  tidal  rivers  and  seashore,  433. 
rights  over  mines,  80  n. 

CuuTBSV,  tenant  by,  312,  313. 

sale  or  lease  by,  314. 
of  gavelkind  lands,  59  n.,  313. 

as  affected  by  the  new  law  of  inheritance,  313,  "00 — 710  n. 
of  equitable  estates,  318,  321. 
of  separate  e8tat«,  323. 
uf  copyholds,  505. 
of  incorporeal  hereditaments,  712. 
registered  notice  of  estate,  678. 

Custody  of  documents,  undertaking  for  safe,  015,  010. 

Custom,  59,  74,  245,  398,  459,  467,  473,  480. 
tithes  cannot  bo  subject  to,  450. 
heriot,  488  n. 
to  entail  copyholds,  480,  481. 

Customary  devises,  404. 

court,  46.      "'2. 
heir.— See  .     tE. 
freeholds,  4'(  4—470. 

no  registration  of,  050. 
recovery,  481. 
bargain  and  sale,  4UU  u. 


Cv  x>res,  doctrine  of,  421. 


D. 


Damages,  24,  25. 

for  waste  by  tenant  for  life,  117. 

Bauuhters,  descent  to,  80,  88. 

De  Donis,  Statute. — See  stat.  13  Edw.  I.  c.  1. 

Ueaiu,  will  s|)caks  from,  253. 
liyil,  115. 
without  issue,  in  gift  by  will,  207. 

Dehentuues,  559  ii.,  588  u. 
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Dkbts,  liability  of  fco  simple,  in  cmm  of  cschoat,  57. 

on  obarge  by  will,  202,  2U3  and  n.,  28o, 

286,  408  n. 
in  hands  of  devisee,  or  of  heir,  82,  285- 
in  hands  of  penonal  representatiTes, 

221,  261,  288. 
on    bankruptcy,  282,   283.— And    aoo 

Bakkruptcv. 
to  judgment.   Crown,   specialty,   and 
simplo    contract. — ijeo    JumiiUMr, 
&c. 
of  esUte  tail,  293,  204. 
of  estate  fur  life,  294. 
of  estate  pur  autre  vie,  132. 
of  equitable  estates,  190,  205—207. 
of  copyholds,  28  n.,  483,  484. 
of  leaseholds,  532 — 534. 
of  mortgagee's  interest,  582,  583. 
uf  record,  289  and  n. 

where  trustees  and  rzccutora  may  soil  or  niortuairu  to  i>av. 

2«2, 263  and  n.  *  *         *^' 

insolvent  estate  of  deceased  debtor  may  be  administered  in 

bankruptcy,  280. 
creditors  who  now  stand  in  equal  degree,  287. 
sale  or  mortgage  for  payment  of,  by  executory  deviHcc,  408  n. 
limit  to  the  recovery  of,  598. 

DucLAHATioN  of  title.  Act  for,  649  n. 

vesting  property  in  new  trustecH,  1<J(>,  1<J7,  411. 
of  trust,  must  be  in  writing,  101. 
stamp  on,  101  n. 
of  term,  551. 
Dksd,  152-158. 

necessity  and  effect  of,  at  common  law,  152. 

parties  to  a,  154,  155. 

construction  of,  113. 

execution  by  sealing  and  delivery,  153. 

conditional,  as  an  escrow,  153. 
alteration  or  destruction  of,  154,  155. 
whether  signing  necessary  to,  157,  158. 
poll  or  indented,  155,  156. 
stamp  on,  156  n. 
of  grant,  32,  207,  216. 

conveyance  of  reversion  by,  339,  340. 
consideration  unnecessary,  152. 
of  arrangement  with  creditors. — See  Aebanoemest. 
required  to  transfer  incorporeal  hereditaments,  32,  202,  207, 
218,  330,  428,  452. 
to  effect  partition,  143,  233. 
to  convey  freeholds,  145. 
to  evidence  feoffment,  157,  216. 
for  a  bargain  and  sale  of  freeholds,  206. 
for  exchange  or  surrender  of  freeholds,  218. 
for  grant  of  rent-charge,  437. 
for  assignment  of  leases,  5.')0. 
for  registered  charge,  663,  668. 
where,  for  leases,  121,  340,  341.  512.  513,  535. 
for  surrenders,  .547. 
di»ontaiUng. — See  Duentaiunu  AsittURAMii. 
cxoruiso  of  power  by,  380 — 303. 
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Dutos,  sUmiw  on,  inrolmcnt  of,  regiater  of. — ^oe  Stamps,  &o. 
production,  oiutody,  depotit  of. — Hoo  Titlk-Ukids. 

UxuvKBY  of  land  in  execution,  effect  of,  276 — ^270,  296. 
of  deed,  153. 

DnuiTD  for  rent,  342,  343. 

DxitAKDANT,  96,  97,  98. 

Dkmesmj,  meaning  of,  36  and  note,  38  n. 

the  lord's,  41,  436,  461,  462,  472. 

Dkmise,  implies  a  covenant  for  quiet  enjoyment,  625,  620. 
Dknizkn,  306  n. 

Dkfosit  of  percentage  of  purcbase-money,  619  n. 
of  deeds,  equitable  mortgage  by,  680,  687. 
of  land  certificate,  670. 

Uesckkt  of  an  estate  in  fee  simple,  80,  87,  88,  22(K— 244. 
gradual  progress  of  the  law  of,  87—89. 
stock  of,  229,  230,  238  »?.,  705—708. 
alterations  in  law  of,  20, 75,  85,  86,  111,  225—230,  235,  237, 

238,  358,  706. 
to  widow,  236. 

of  an  estate  tail,  90, 110,  111,  229—234. 
of  estate  of  trustee,  139,  193,  244,  500. 
of  estate  of  mortgagee,  244,  664. 

in  copyholds,  678,  579. 
to  and  from  aliens,  306  n. 
of  estates  of  mairied  woman,  314,  323. 
of  Kavelkind  lands,  59, 192. 
of  Dorough-English  lands,  60  and  n. 
of  an  equitable  estate,  192. 

in  copyholds,  500. 
of  a  Tested  remainder  or  reversion,  358,  359. 
of  a  contingent  remainder,  373. 
of  incorporeal  hereditaments,  448,  449. 
of  tithes,  456. 
of  copyholds,  468,  485,  600. 

Detkbminablx  life  estates,  129,  134. 

Devisk.— See  Will. 

Devisee,  equitable  interest  of,  227. 

Disabilities,  time  allowed  for,  676  a,  593,  394,  001. 

DiscLAiMEB,  by  heir  at  law,  86,  87. 

of    particular    estate,  contiugont  remainder  not  now 

destroyed  by,  378. 
of  power,  404. 

of  property  of  bankrupt,  447,  533,  534. 
renunciation  of  probate  is,  220. 

Discovery  in  equity,  166  and  n. 

DiSENTAiUNQ  assurance,  requisites  of,  9*,). 
eiu:olment  of,  99  and  n. 
search  for,  617. 
of  money  directed  to  bo  laid  out  un  land,  188. 
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DnsxisoB,  whether  boand  by  equitiea,  183  n. 

Dismiss,  340, 341, 444,  836. 

to  compel  the  performance  of  feudal  serrices,  67,  340. 

for  rent,  340, 341. 

for  rent  seek,  430,  436. 

exemptions  from,  341  n.,  S35. 

olaoae  of,  440, 445. 

statutory  powers  of  distress,  440,  441. 

for  rent  reserved  by  underlease,  530,  530. 

for  tithe  rent-charge,  467  and  n. 

liability  of  undertenant  to,  530. 

Dockets  of  judgments,  274. 

DOMXSDAT  SCBVXT,  40—43,  461. 

DoHiKAXT  tenement,  600. 

DoNATivx  advowsons,  4fiO. 

DoxoK  and  Dokkk,  91. 

Double  possibilities,  370,  371  and  n.,  419. 

Dower.  171,  328,  334,  713,  714. 
release  of,  by  fine,  328. 
of  equitable  estates,  328,  332,  398. 
of  gavelkind  lands,  58  n.,  329. 
of  copyholds,  605,  606. 

under  old  law  independent  of  husband's  debts,  329.   . 
old  method  of  barring,  330. 
under  the  Dower  AoC  331,  332. 
barred  by  jointure,  331. 
declaration  against,  333,  398  n. 
modem  method  of  barring,  397,  398. 
uses  to  bar,  398,  702. 
proceedines  by  widow  to  enforce,  334. 
formeriy  defeated  by  assignment  of  attendant  term,  552. 
registered  notice  of,  678. 
assignment  of,  333,  334. 
tenant  in,  powers  given  by  Settled  l^nd  Acts  to,  334. 

Drainino,  127  n. 

Dbunkeit  persons,  capacity  of,  303,  304. 

Duty. — See  Estate  Duty,  &o. 


;-Ml 


E. 

i 

Easements,  434, 435. 

^nt  of,  by  general  words.  435,  628,  035,  038. 
right  to,  by  prescription,  599,  600. 
registration  of  title  to,  658  n.,  659  n.,  685. 

Ecclesiastical  courts,  jurisdiction  over  chattels  on  death,  21  and  n. 

over  breach  of  faith,  171  and  n. 
over  wills  of  personalty,  223,  249. 
corporations,  308,  541  n. 
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EoncATioXAr.  MiooUtion,  oonTajru>c«  to,  78  n. 

Ejxctmeht,  Mtion  of,  6S  n. 

Allowed  to  oopyhold«r,  470^  471. 
of  mortgagor  by  mortgagee,  06S. 

Eldut  aon,  deioent  to,  86,  231,  232. 

Elxoit,  writ  of.  272—274,  276,  296. 
affecting  copyhdda,  483. 

leaaeholda,  S32. 

eaUte  tail,  293. 

reveraion  or  remainder,  427. 

property  subject  to  power  of  appointment,  388. 
estate  by,  27U  n.,  278—280,  689. 

Ehblxmxnts,  130,  SIO. 

Encxosurr. — Sec  Incloscre. 

ENnuNrniHBHXNT  of  copyiiolds,  126  n.,  488—400,  COO. 
length  of  title  to  bo  shown  after,  000. 

Enlabokment  of  base  fee,  104, 106  n. 
of  long  terms,  654,  656. 

ENButiMEKT. — See  Inrolment. 

Entail. — See  Tah. 

ENTHurriEfl,  husband  and  wife  took  by,  317. 

Entirety,  233. 

Entry,  freeholder's  right  of,  06. 

forcible,  is  prohibited,  06  n. 

by  and  against  feoffee,  146  n.,  147,  140  n. 

required  for  other  assurances,  159,  100. 

necessary  to  a  base,  201,  202,  204,  617. 

right  of,  supported  a  contingent  remainder,  370. 

taken  away  by  descent  oast,  149  n. 
power  of,  to  secure  a  rent-charge,  441. 
statutory  power  of,  441. 
bar  of  right  of,  676,  693. 
by  proprietor  of  registered  charge,  067. 
by  registered  proprietor,  084. 

Equitable  assets,  285. 

estate,  162—200. 
waste,  118. 
origin  of,  169—174. 
modem,  182. 
real  and  personal,  185. 
creation  of,  184,  100. 
restrictions  on,  189. 
alienation  of,  190,  500,  564. 
title  to,  199. 

contingent  remainders  in,  380,  381,  423,  424. 
liable  to  debts,  190,  296—297. 
will  of,  247,  405. 
descent  of,  186,  192,  564. 
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Eq(nTABLErstate,o«ohMUo/,  102,  193. 
forfeitara  of,  193. 
cartMy  of,  318,  321. 
dower  of,  329,  332.  398. 
limit  to  the  neortry  of,  S90. 
of  heir  or  deviaee,  Xt!. 
effect  of  bankmptOT  on,  297. 
of   wife,    318,    001,    602,    839.— Soo   Swarati 

EsTATX — Wm. 
oontingent  renudnden  Id,  S80.  381. 
under  •greement  lor  a  leue.  123  n.,  187,  399,  r>13, 

019. 
under  marriage  artiolee  or  contract  for  lalc,  180. 
in  a  rent^iharge,  439. 
in  copyholds,  498— «0S. 

descent  of,  600. 
in  mortgaged  landa,  664.— 8(>o  Equity  of  Re- 

DIMFTIOIT. 

tenant  for  life,  189,  190. 

reUef,  165—168,  182, 183,  343,  392,  559. 

And  lee  Chanckrv,  Court  or. 
execution,  295,  427. 
jointure,  331. 

mortgage,  662  n..  672  n.,  680. 
lien,  580,  581,  587. 

Equity,  102—169. 

a  distinct  system,  162. 

meaning  and  rules  of,  162, 165,  180,  585. 

jurisdiction  to  enforce,  164—169,  172. 

rules  of,  now  to  prevail,  168. 

follows  the  law,  185. 

to  a  settlement,  wife's,  318  and  n.,  6.19. 

Equitv  of  redemption,  504—506. 
origin  of,  166  n.,  559. 
clog  on,  660. 

is  an  estate  in  the  land,  664,  566. 
devolution  on  death,  566. 
alienation  of,  566, 
foreclosure  <i,  670. 
onforoed  by  redemption  action,  676. 
lost  by  lapae  of  time,  676. 
mortgage  of.  680,  684,  686. 
dangers  of  dealing  with,  691  n. 

Errors  on  register,  682. 

E.s(  HF.AT,  48,  49,  61,  53,  71,  72,  238,  244,  .106. 
modern  law  as  to,  55—58  and  nn. 
of  estate  of  trustee  or  mortgagee,  57  n.,  193,  194. 
of  equitable  estate,  192,  193. 
of  incorporeal  hereditament,  449. 
of  copyholds,  486,  486,  490. 
effect  of  land  registration,  669  n. 

EscKuW,  153  and  o. 

EscuAOB,  46  and  n.,  52  n. 
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ElTATB,  6  m.,  IIS. 

red  Mid  penoiua,  2fr-30,  007,  OM. 

clurifieatkn  of,  64. 

of  fiwhoM,  64.  6S. 

of  inheriUnoe,  64,  1  IS. 

in  fee,  tail,  for  life. — See  Fir,  Ac. 

creation  of,  mutt  b«  in  writing,  ISO. 

by  deed.  Ifi7. 
limiUUon  of   an,    112—114,    147—140,  208—210.   205— 

2S9. — ^And  tee  Wobdi  or  Limitatiov. 
legai,  174,  199. — And  aee  Lmal  Eutati. 
equiUble,  truat,  162— 200.— See  Equitaiilx  ;  Trust. 
taMn  by  trustees  under  a  will,  260. 
by  wrong,  180. 
at  will.  472.  009,  010. 
of  wife.— See  Wm. 
settled. — See  Skttlxd. 
determinabb  life,  129,  134. 
pur  autre  vie.  131—134,  220,  294,  443,  483. 
by  elegit,  278 — 280.— And  sec  Eleoit. 
IM  autr*  droit,  048. 
particuUr,  337,  347,  306,  370. 
one  person  may  have  more  than  one,  300. 
in  remainder,  reversion. — See  Kkmaindir  ;  REVRiwioif. 
future. — See  Pkhfituitiba. 
arising  by  force  of  statute  on  execution  of  statutory  power, 

409—411. 
in  incorporeal  facrcditaroents,  442 — 444,  447,  4.'>0. 
copyhold,  400. — And  see  Copyholds. 
of  mortgagee  and  mortgagor,  ri<l3  aq. 
clause.  636,  639,  702. 

Estate  doty,  240,  207-270,  420,  420. 

after  voluntary  conveyance,  70  n. 

on  succession  to  joint  tenant,  138  n. 

rates  of,  269  n. 

charge  of,  270,  610. 

on  registered  land,  668  n.,  67^. 

EsToFPKL,  lease  by,  018,  066  n.,  026. 
by  recital,  643  n. 

EviDKNCE  of  title,  600.— And  see  Tm.R. 

ExcBANOK  and  entry,  160  and  n. 

of  settled  land,  109,  123—120,  400—402. 
implied  e£Fect  of  the  word,  024. 
carried  out  by  deed  of  grant,  218. 

ExcHXQtncB,  Court  of,  9  n. 

ExKCDTiOH  of  a  deed,  163. 
of  a  trust,  173. 
writ  of,  24  n.,  276,  632. 
equitable,  290,  427  n. 
against  land,  81,  276—279,  427,  483. 
process  of,  24  and  n. 

ExEorroRS,  right*  an.?  duties  of,  20,  2J,  222—225. 

devolution  to,  of  term  of  years,  20,  21,  531. 
of  chattels,  20,  21. 
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ExiOOTOM,d.tolutk.„  t<..of  w*l«ute.  89.  78.  M.  87.  200.  220.  606. 
<>(  Und  wibiiwt  to  eMshMt,  M. 
ofeaUtcUil.  111,228. 
of  MtoU  pur  autrt  tit.  133.  220,  483. 
of  tnwt  etute.  138,  103,  244.  263. 
of  MUt«  oontHMted  to  b«  bought.  187. 

*        ..  L.  ^  beiold;264. 

of  equiUble  etUte,  192. 

,     .,  ,  iu  copyholda.  000. 

of  wife's  wparato  ttM»,iu. 
of  roTeraion  or  remainder.  308. 
of  oontingent  renwinder,  373. 
of  propel^  aubjeot  to  power  of  appoint- 

of  Tcnt^lurge,  448 
of  adrowion,  404. 

of  Mtftt*  of  mortgM«e,  244,  203.  064. 
In  oopjrboTdi,  578,  079. 
of  mortgagor,  560. 
of  titiM  rent-charge,  407. 
copyholda  do  not  devolve  on,  i&,  480 
of  tenant  for  life,  right  to  emblemente,'  130. 

...  ,     »PJ»rtionmentof  rent.  131. 

of  tnutee,  are  bound  by  truit,  183 
uorat  of,  to  ipeoiflo  beq-ont,  224,  220,  031. 

.  to  (&Tiee,  227,  262. 

derive  title  from  will,  223. 
■urviviMBhip  of  offloe  of,  224. 
of  a  joint  tenant,  139. 
can  leU  real  e»Uto.  221,  226,  261,  *q. 
^^  ^^In*'^  ""  °'  mortgage  to  pay  debt.,  222, 201— 
direotiona  to,  to  sell  land,  404—406,  004 
exoneration  of,  from  liabiUty  to  pay  rentcharges.  440  n. 

may  hold  in  a.i^TK  M^"  "''""•''*' •'""^•'"'  "• 

"*^**J^rSdi.°"""'^**""''  '""'  Assigns,"  effect  of  grant  to, 

ExicuTOBY  devieefc— See  Exbcutory  Intrbrst 
truat,  186  n.,  187. 
of  copyholda  for  heir,  000  n. 
inteieot,  382—411. 

deSnition  of,  382. 

creation  of,  under  SUtute  of  Usee,  382—380 
by  will,  404—407. 

*"*SSI^7^*i^*'*"'*'"8*"*  >«raainder,  301,  382, 
•soo,  4U7,  408. 

bar  of,  by  fine,  382  n. 

oL'enation  of.  407. 

Mtatea  under  statutory  powers,  400—411 

umit  to  creation  of.— ijoe  PKRPKTurnES 

where  preceded  by  estote  Uil,  414. 

ezeoutory  limitations  to  tako  effect  on  failure 

of  issue,  410. 

in  copyholds,  0at,  504^ 


ExoNBaAiioN  of  mortgaged  estate,  065,  606. 
ExPBCTATioif,  alienation  of,  09  n. 
W.R.P. 
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Riraia*  tnista,  IK3. 

timiUiKin  u(  «ntiom  to  enfi>rc«,  SOU,  (Mi, 


P. 

FiBMIKtl  l«««»l«.— 8«S  AomciTLTUIlAL  HiiLI)I»(l«. 

FiTBKii,  (leMent  to,  23A.  23ll,  241. 

bia  power  tu  •ppoint  a  guanlkn,  302. 

Peai.tv,  1:»  n..  3»,  47.  fil.  83.  84.  65.  M.  02,  429. 
due  (rum  teiuint  in  t«il.  1 10. 
forlifp,  118. 
(or  tettva  of  yeua,  331). 
from  copyholder,  4!iO. 

Ff.r,  mckning  nf  term.  10,  36. 
tftil.— 8fe  T*ii.. 

Fir  Simfi.e.  Estate  in,  0,  7.  tVl— 81). 

*  creation  of,  3«,  30.  1 13,  148,  180,  208,  2.10. 

478. 
tpnurc  of,  subinfoudation  forbidden,  30. 

givM  froo  enjoyment,  00,  80,  81. 
alipnatinn  of.    daring   lifetime   of    tenant, 
06—74.  81—80. 
for  debt<i,  81,  82.  271—298. 
by  will,  74,  78. 

exceptions  to  right  of,  70 — 78. 
doMcnt  of,  86,  87—89,  220—244. 
"  in  fee  simple."  208. 
juint  tenanta  of,  137,  138. 
oquitable,      180.— And     sco      EguiXABi.E 

Emtatc. 
in  a  rent-vharf(e,  443. 
in  cnpyholda,  472,  477,  478. 
pnlargement  of  long  term  into  fee  timple,  654.  635. 
of  base  fpo  into  fee  dimple,  104,  105  n. 

Fklouy,  forfeiture  for,  48,  60. 

Females  inherit  tci^ether,  231. 

postponed  to  malea,  231,  241. 

Feme  covert. — See  Wi»B. 

Feoffment,  31,  146—160,  216,  348.  462. 
requiaitM  of,  146—147,  150. 
deed  required  for,  160,  167,  210. 
might  create  an  estate  by  wrong,  140,  160. 
to  uses,  170—173. 

dutiea  of  feoffee.  173. 
effect  of  the  Statute  of  Uses  on,  150,  175—177. 
none  of  future  eatatcn,  367. 
by  !'.ii  nU  of  gavelkind  landx,  69.  167,  2I)>,  3UI. 
hy  it     's  and  lunatic*,  304  n. 
by  ccrporation,  309  n. 
title  by,  602.  603. 

by  tenant  in  tail  or  for  life,  149,  150. 
may  Rtill  be  URcd.  210. 
conveyance  of  n-version  by,  338,  339. 
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FiVDAL  tyttoin,  Introduotion  o/,  IS— 10  37 
main  fe«tanM  of,  19  n. 
ohaiiM  of  tenaw  in.  20-28.  43-4S.  6.1-07 

iSo'S^Tn  ''°''""*  "•*"  "•"  """""'"*  "' 

•llffcrence  in  EngUnd.  13  n. 

"'eT'Sl*'*"^  "  ^^'^  ""'^  •  Peric.  t  intcr^f. 
tenknciM  become  hereditary.  10  37   u7 
oppoB.  d  to  alienation.  07,  374.   '      ' 

FiBMi  faritti,  writ  of,  272,  5^2. 

FiNi,  feudal.  69. 

on  alienation  by  tenant  in  eavite,  30  n.,  48  1 
linea  on  leaww.  122.  ' 

oonveyanoo  by,  72  n.,  159. 
nearch  for.  017. 
nooi>aaity  of  iioiain,  ISO. 
formerly  umnl  to  convuy  wif„'i  landn.  02  n    illi 

to  bar  an  eatote  t*U.  93  n..  m,  m. 

to  releaM  dower,  328. 

to  conrey  reT««ion,  34fl. 
.earoh  for.  Oh!*'  ''•'  ''*'""^««*  remainder.  372. 

Htlf?!"*"*.*^''.  ^  compelled  00  eonveyanoe  bv.  34a 
payable  to  lord  of  copyholda.  4«9  477  4!»fl  iS«  Krti^' 
Car  of  executory  inteSat  b^S^n  '  '  '  '  "' 
for  renewal  of  leaaea.  540,  541. 

FiRi,  relief  a^aln^t  forfeiture  fornon-inaura.ice  535  n 
power  to  iiwuro  against,  in  mortgagea,  573. 

FoRfiBLK  entry  on  land  prolubit<«d,  05  n. 

FoRKCLOSURK,  5«i0,  570.  670. 

by  prc>|,ri.  lo'  of  rpgiatcrpd  charge,  007. 
FoRKSHORK,  433. 

FoKnirURR  for  trflaaon,  48,  49,  60,  94,  110  b.,  170  487 
abolished,  66.  ' 

of  equiUble  eaUte,  19.1 
lor  alienation  into  mortmain  TO  77 
for  waate.  116,474.  ' 

for  feoffment  by  wrong,  160  and  n 
equitable  relief  againat,  166  n. 
on  account  of  outlawry,  48.  30«i 
for  conveyance  to  al-  .u,  307. 
for  non-payment  of  rent,  340,  525-5-'7 

RilsTEv'  *=°'«'»*"*^  .'520.-A,.d  Hee  CoNDrrioR  .., 
of  cupyiioldt    473.  474,  487. 

madp  use  of  to  bar  an  estate  tail.  48 
of  mortgagor's  estate  at  lav,  lofl  n..  S.-SS 
relief  against,  340,  625—527. 

PRATfEALMuiaS,  46,  53,  55,  oi,  OS,  -iBti. 
FaiNKM.tRRiAOB,  08.  no. 

a  conditional  gift,  92. 


I^'i 
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Fraud,  eqniUble  relief  •gainst,  166  n. 

oonoealed,  limitation  in  casea  of,  696. 

Frauds,  Statute  oL— See  atat.  29  Car.  II.  a  3. 

Frik  Mrvioea,  16, 46 — 68. 
tenun,  16,  36—63. 

inddente  of,  37,  38,  46—61,  64. 

at  present  time,  56 — 58. 
olaasifioation  of,  45,  46. 

Friebknch,  605,  506. 

Friehold,  22,  64.— Sefl  Frir  Tbnurr. 

not  devisable  at  oommon  law,  19,  74. 

onstomaiT  freeholds,  474:— 476. 

estates  o^  64  jw. 

determinable  life  estate  is,  120. 

estate  pur  avire  vit  is,  132. 

any  estate  of,  is  larger  than  estate  for  term  of  yean,  04, 

547. 
oonTeyanoo  of. — See  CtoKVRYAitOK. 
recovery  of,  at  oommon  law,  45,  66  n. 
limits  to  Uie  recovery  of,  693 — 597. 
aUenation  of,  20,  27,  38.  39,  60—78. 
descent  of,  19,  20,  27,  68—70.  74.— And  seo  Descrnt. 
length  of  title  on  sale  of,  606. 

i  ItERHOLDRR,  30,  43,  66. 

remedies  of,  17. 

FRKKMRir,  43,  49,  463,  404.  480  and  n. 

Friendly  societies,  mortgages  to,  676. 

FuTURR  estates.— See  Prrprtuttirs. 

Fyrd,  14  n. 


O. 

Oavrlrird,  68—00  and  nn. 

dewMnt  of,  69,  192,  600  n. 

tithes  cannot  be  held  by  custom  of,  450. 

curtesy  of  gavelldnd  lands,  r>9  n.,  313. 

dower  of  gavelkind  lands,  59  n.,  320. 

conveyance  of  gavelkind  lands  by  infant,  50,  157,  210, 

301. 
power  to  devise,  27  n.,  74.  246. 

Grnrral  residuary  devisee,  263. 

words,  434.  628.  636,  638,  699,  701,  702. 
devise  of  lands,  631. 
occupant,  132. 

Grstation,  period  of,  included  in  time  allowed  by  rule  of  perpetuity , 
102  n.,  414. 

GiiT.  conditional.  92.— Seo  Convey ancr. 
"  to  the  heirs  of  A.,"  358  n. 
to  or  by  the  King,  159  n. 
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GiVK,  word  usod  in  a  feoffment,  147. 

warranty  formerly  implied  by.  (i02,  (i>4. 
Gl^NVILLl,  9. 

Goods.— See  Chattels. 
Gbani.  ».rjeanty,  49,  58. 

Grant,  deed  of,  32,  202,  207,  027,  041. 
an  innocent  conveyance,  215. 

proper  operative  word  for  a  deed  of  grant,  215.  210  338. 
mcorporeal  heroditamenU  lay  in,  32,  207,  33<»  408 
corporeal  hereditaments  now  lie  in.  207  33<J  '    '  ' 
of  eaaements,  638,  099.  ' 

presumption  of  loss  of,  599  n. 
of  copyholds,  493,  494. 
implied  effect  of  the  word,  024. 

CiBOM,  incorporeal  horoditamonte  in,  428,  435—457  038 

scignory  in,  435.  ' 

common  in,  449. 

advowson  in,  449,  452. 

villein  in,  468  n. 

prescription  for  exercise  of  rights  in,  599—001. 
GUAEDUN,  51,  62. 

in  socage,  302,  303. 


U. 

HABBNO0M,  028,  031,  642,  (i44,  045,  099,  717. 

Haljbloou,  descent  to,  88,  89,  237,  242. 

Ubir,  took  land  of  inheritance,  19. 

originally  liable  for  ancestor's  debts.  20 

term  descending  to,  21. 

anciently  took  entirely  from  grantor,  67. 

alienation  aa  Mainst,  08 — 70. 

does  not  take  J5y  purchase,  69. 

power  of  ancMtor  over  expectations  of  heirs,  absolute.  70 

w  appointed  by  the  law,  76.  ""suiute,  <u. 

bound  by  specialty,  72,  284. 

at  law,  86. 

oxpectanoy  of,  69  n. 

apparent,  86. 

presumptive,  86. 

X'^^'Fi^^i^'  *^'  '*«^'  487,  500,  099. 
in  gavelkind,  69,  600  n. 

in  boroogh-English,  60. 

could  not  ditolaim.  86.  87. 

is  special  occupant,  132,  133. 

IS  a  worf  of  limitation,  132.  148,  254.  351-358. 

..  2W:2(»2!'S^2&77^"  "'"'''''  "'-"*•  '*''  '*'•  '«'^' 

'isS!  208,*'2all^o"^"'^  ^  *''"'  *  '""  ^*'''  ""'  "^'  ^47'  '*'♦ 
equitable  interest  of,  227. 
devise  to,  261. 
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Heir,  of  mortgagor,  former  right  of,  S65,  566. 
remaiiKter  to.  353—358. 
sift "  to  the  heir*  of  A.,"  363  n. 
bound  by  warranty,  602,  603. 

Hereditaments,  22. 

real,  26. 

eorporeal,  30—32,  207. 
incorporeal,  30—32,  337,  428—458. 
personal,  29  n. 

Heriots,  486—488. 

heriot  serrioe  and  custom,  58  n.,  4H7  ii. 
eztinguiskment  of,  491. 

High  Court  of  Justice,  108. 

Highway,  432. 

Homage,  47, 54.  ,         •        , 

not  required  from  tenants  in  socage  or  fraukulniuign,  51 ,  53. 
due  from  tenant  in  tail,  1 10. 
in  customary  Court,  492,  494. 

Honour,  titles  of,  467. 

House,  meaning  of,  33. 
in  boroughs,  43. 

Hull  registry,  221.— And  see  Youkshike. 

Husband,  right  of,  in  his  wife's  freeholds  at  eommsu  law,  1 10,  312 — 

318,  555  n. 
in  equity,  318,  319. 
copyholds,  504,  605. 
leaseholds,  312,  538,  539. 
Married    Women's    Property     Acts.— Sco     Index     or 

Statutes. 
conveyance  of  wife's  freeholds,  313,  314 — 310,  319. 
copyholds,  495,  601. 
leaseholds,  538. 
taking  by  entireties,  317. 
and  wife  one  person,  311,  316. 
could  not  convey  to  his  wife,  317. 

unless  by  Statute  of  Uses, 
317. 
made  trustee  for  his  wife,  319. 
holding  in  autre  droit,  549. 
holding  over,  is  a  trespasser,  314  n. 
appointment  by,  to  his  wife,  392. 

and  see  Curtesy. 


Idiot. — See  Lunatic. 
Immoveable  property,  11. 
Impe.vhmbnt  of  wast<',  1 17,  118,  I2!t. 
ImpuiatioN,  gifU  in  a  will  by,  1158,  25'.). 
iMfUEU  trusU,  173.  184,  191. 
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iMrnoVEMBNTS  of  settled  land,  12«— I2fl  aixi  lu..,  438,  442. 
rent-charges  for,  438,  442. 

search  for,  «18. 
by  leaseholder,  compensation  for,  S4 1—544,  5f>l  n. 

Incapacity,  76,  300—310. 

Inclosu&e,  C  n.,  431. 

Commissioners,  143  n. 

iHconroREAL  hcrodiUmonts,  30— ;J2,  202,  207,  337  aq.,  428—408. 

not  subject  to  tenure,  448. 
estates  in,  442—444,  447. 
escheat  of,  440. 

writing  necessary  to  transfer,  3i,  207. 
titlo  to,  690—001. 
things,  4  and  n. 

iNCBJiMENT  value  duty,  245,  270,  (i30  n. 
on  leases,  S16  n. 
on  sales,  630  n. 

Incumbkancks,  searches  for,  299,  588  n.,  617— <5H». 

protection  against,  by  long  term,  550—534. 

money  sufficient  to  provide  for,  may  now  be  iMid 

into  Court  on  a  sale,  609. 
covenant  that  estate  is  free  from,  621— «24, 628,  637, 

(■rior  to  first  registration,  653. 

under  Land  Transfer  Aote,  607,  UtJO  and  u.,  666,  670, 

InUKMNiTY  on  aalo  of  land,  621. 

for  losses  by  errors  in  registration,  682 — 684. 
on  sale  of  leaseholds,  522. 

Inuentukb,  155,  156. 

Indobsemrnx  on  deeds,  630,  642. 

Induction,  450. 

Industrial  societies,  mortgajjos  to,  575. 

Infant,  capacity  of,  59,  ,,,'.l. 
mortgage  by,  301. 
partition  of  infant's  land.  142  n. 
guardianship  of,  302,  303.— And  see  WARi>.sbir. 
managemenc  of  Wnd  during  minority,  302,  303,  541   n 

648  and  n. 
tenant  for  life,  303. 
marriage  settlements,  30!,  394. 
feoffment  by,  59,  i57,  216,  301. 
exercise  of  power  by,  394. 
executory  devisee,  convevancc  by,  408  n. 
admission  to  copyholds,  498. 
under  statutes  of 'imitation,  5!»3,  (Wl. 

Inueuitanck,  law  of.—- .Sec  Des(  knt. 
in  land,  19. 

words  of,  112,  113,  147-149,478. 
Kus|)cn8o  ')f  ve»tin{,'  of,  '.nKi. 
trust  of  terms  to  attend  the,  549—054. 
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Imhibitiuns  on  registered  land,  661,  063,  671,  677,  678,  080. 

Injonction  to  prevent  waste  by  tenant  {or  life,  117. 

to  enforce  restrictive  covenants,  189,  630  n. 
obtainable  in  Chanoery  only,  166. 

Inmocxnt  conveyance,  215. 

Imbolment  of  deeds  barring  estate  tail,  <J9  and  n.,  lUO,  103,  100. 
of  deed  enlarging  a  base  fee,  104. 
of  deed  giving  land  to  the  King,  150  n. 
of  oonvevance  for  charitable  uses,  77  n. 
of  bargain  and  sale,  204  and  n.,  217  and  n. 
of  memorial  of  annuities,  437  n. 

of  deeds  in  the  Central  Office  of  the  Supremo  Court, 
77  n.,  99,  100,  204  n. 

Institution,  78  n. 

to  benefice,  450. 

Insurance,  relief  against  forfeiture  fur  non-insuranoo,  S26  n. 
by  mortgagee,  573,  644. 

Intention,  rule  as  to  observing,  in  wills,  255. 

Inteoessk  Urmini,  517. 

Interest,  legal  rate  of,  557  n. 

covenant  to  pay  in  mortgage,  501. 
stipulation  to  raise  or  to  diminish,  581. 
recovery  of  arrears  of,  698. 

IlTTERROOATORIBS,  165,  166. 

Intestacy,  220—243. 

registration  in  Yorkshire  of  affidavit  of,  2tiS. 
widow's  charge  on,  234,  235. 
devolution  of  chattels  on,  21. 

Ireland,  leases  by  tenant  for  life  in,  120  n.,  121. 

IssCE,  c£fect  of  word,  148,  259. 

in  Uil,  bar  of,  92—108,  190. 

uf  testator,  no  lapse  of  gift  to,  254. 

devise  in  otLse  of  death  without,  257,  258. 

executory  limitations  to  take  effect  on  failure  of,  415 

represent  the  ancestor,  88,  233. 


Joint  account  clause,  582,  644. 

Joint  stock  companies,  308. 

Joint  tcnauov,  136 — 141. 

unities  of,  136,  139—141. 

ulionation,  140,  141. 

devise,  138. 

descent,  138,  139. 

severance,  140,  141. 

(Nirtition,  142 — 144. 

not  subject  to  feudal  iuuidvuts,  171. 
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JoiMT  tenancy,  no  curtesy  in,  312. 

no  dower  in,  329. 

under  gift*  to  hein,  303  n. 

of  copyholds,  488. 
tenants,  surrivor  paye  duty,  138  n. 

trustees  made,  138. 

release  by,  140. 

corporations  can  be,  310. 

renstration  of,  under  Land  Transfer  Act,  661. 
executors,  223,  224. 

JOINTUBZ,  101,  331. 

rent-oharge,  438,  646. 

JUDOMKNT  debte,  as  affecting  freeholds,  81.  88,  271—281. 
lien  of,  now  abolished,  276. 
satiafaotion  of,  276  n. 
what  are  included  in,  276  n. 
in  inferior  courta,  281. 
against  purchasers,  273 — ^277. 
docket  o^  now  closed,  274. 
as  to  eatete  tail,  293. 
as  to  life  eaUte,  294. 
in  Uiddleaez  and  Yorkshire,  281. 
in  counties  palatine,  280. 
registration  of,  274—281. 
as  to  equitable  estates,  295—297. 
as  to  powers,  388,  389. 
as  to  reversions  and  remainders,  420. 
as  to  copyholds,  483,  484. 
as  to  leaseholds,  632—634. 
against  a  mortgagee,  682,  683. 
i-earch  for,  299,  618. 

JUDICATUJUS. — SOO  SUFBKMS  CoCET  OF  JuDICATUrK  AtTS. 

Judicial  trustee,  198. 

JtrBisoiCTioN  of  Court  of  Chancery. — See  Chamc'xbv. 


si 


Kent,  custom  of,  68.— And  see  Gavklkind. 

Kino  is  Lord  Paramount,  7, 13,  37. 
gift  of  land  to  or  by,  169  n. 

Koto's  Court,  institution  and  history,  9  n.,  16,  46,  462  »q.,  469. 

Knioht's  service,  14,  16,  42  a,  46. 

abolished,  26,  27,  64,  246. 

incidents  of  tenure,  46 — 49. 

power  to  devise  land  held  by,  27  and  n.,  240. 


.ill 

M 

m 


L. 

Laku,  nicaiiiu(<  of,  34,  037,  605. 

not  the  object  of  absolute  owncrsLip,  0,  12. 
was  given  for  services,  10. 
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Land,  property  in,  difTcrs  fruui  properly  in  guuUs  frum  physio*!  ilif< 

fcrenoes,  II,  12. 
and  bistoriciil 

CAuaca,    12 — 15, 
23—25. 

Land,  action  for  recovery  of,  liability  of,  for  dubt«. — Soo  Action  ; 
Debts. 

Land  certificate,  on  tirst  rGgistration,  067. 

production  of,  on  transfer  i>r  uiiargo,  )>(>3,  (U>(i. 

on  foreclosure,  WHS. 
charue  of  deposit  of,  070. 
veniujr  must  hand  orer  to  purchaser,  U7«!. 

Lanu  (JuiuuiitiBioners  fur  England,  143  n. 

registry  office,  277,  283,  437,  544,  tKK). 
charges.  126,  127,  438,  618. 

"  Lands,  tonoments  and  heroditameuls,"  22,  20. 

Lanolobd,  is  called  a  landowner  though  tenant  fur  life,  2  and  n., 
3  and  n. 
])ayment  of  coni]H.'n8atiuu  by,  541 — 544. 

Latok,  253,  254. 

Law  and  equity,  dlHtinct  syittoms,  102. 

now  adminixtered  cunuurrently,  1U8. 

Lease,  for  a  number  of  years,  512  aq. — And  see  Tkkm. 

for  a  year,  202,  205. — ^And  sco  Lease  and  Rklkase. 

for  life,  114,  339.— See  Life. 

from  year  to  year,  510—512. 

by  estoppel,  518,  566  n.,  626. 

of  settled  land,  lig— 123  and  nn..  400,  402. 

may  bo  supported  as  an  agreement;  123  u., 
399. 

for  building,  &o.,  120  n.,  121,  122. 
of  infant's  land,  142  n.,  303. 
registration  of,  510. — And  see  Reoistebkd  Land,  Middlesex 

and  YoBKSRiBE. 
by  tenant  in  tail,  108,  109  and  nn. 
by  corporation,  308,  309. 
by  husband  and  wife's  lands,  314. 
by  tenant  in  dower,  334. 
by  owner  of  rent-charge,  441. 
by  copyholder,  473,  474  and  n. 
by  mortgagor,  566—568. 
by  mortgaeee,  674. 
covenants  u,  621—528. 
renewable,  539,  640. 

leaaes  in  writing  to  be  by  deed,  :t40,  341,  513,  535. 
no  formal  words  required  in  a,  513. 
agreements,  for,  613,  614. 

proof  of  title  on,  Oil. 
stamps  on,  514  n. — ^And  neo  Teum, 
under  Settled  Land  Act«,  120,  121. 
covenant  implied  in,  025. 
notice  of,  on  n-gistcr,  077. 
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Lease  and  rdcasr,  uuuvi-yunuc  by,  100. 

with  entry,  IW,  20-». 
under    the    titatuto     uf     Utci, 
205,  20fl. 
an  iunuoont  conTcyancc,  21Q. 
form  of,  090—704. 

Leaseholds,  27,  2tf,  65,  S07>  fiOO— 555. 
mortgage  of,  671K 
rrgiatratiun  of,  656. — And  see  Term. 

Leuacies,  charge  of,  221  n.,  2til — ^263  and  n. 
limitation  of  Huits  for,  6U8. 
primarily  payable  out  uf  porsuualty,  221  n. 

Leoacv  duty.  2U7  n.,  268  n. 

Leual  doubts,  158,  150. 

caUto,  174,  181,  100. 

must  be  aasurod  to  purchaicr,  20U. 

whether  trustees  take.  260, 400. 

of  mortgagee.  661.  562. 

importance  c^  possession  of,  584,  585. 

on  registration  under  Land  Transfer  Acts,  061. 

of  proprietor  of  registered  charge,  68!) — 601. 
iiicmory,  590. 
instruments,  formality  of,  630. 

LESSos'stitle.  606,  611. 

Letters  of  Administration,  2^3,  251. 

Lettkbs  Patent,  for  gift  of  land  by  thu  King,  150  u. 

LiBss  aocJiemannut,  43,  49,  403. 
LiBBROM  ttntrmrUum,  16. 

Licence  in  mortmain,  75,  76. 

to  lease  copyholds,  474  n. 

for  breach  of  covenants  in  a  lease,  effect  of,  527,  528. 

Lien  of  judgments  abolished,  275. 
of  vendor.  666  n.,  680,  681,  687. 
by  deposit  of  land  certificate,  670. 

Life,  Estats  foe.  112 — 135. 

creation  of,  112,  114. 
tenure  of,  114, 115. 
alienation  of.  118 — 120. 
for  debt,  294. 
forfeiture  of,  115,  150. 

tenant  of,  restrained  from  waste,  US — 1 18,  180. 
entitled  to  emblements,  130. 

and  apportioned  rent,  130,  131. 
and  cuiiludy  of  dt-cdii,  IU2  and  n. 
Iiankni|>tcy  of.  21)4. 

must  concur  tu  bur  cutuil,  1U2 — lOti,  48^. 
5U0. 
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LiKK,  EsTATK  roK—eotUinutd. 

tenftnt  of,  in  Settled  L»nd,  espruM  power  of  leMins, 
119,400,402. 
statutory  powen,  110—120. 
OMinot  be  Miigned,  126. 
to  whom  giTen,  109,  134. 135. 
leMing,  m  n.,  121—123,  393  nn. 
Mle  and  ezclwnge,  123 — 125. 
conveyance,  120, 126. 
mortgage,  125  and  n. 
improvement,  126—120. 
partition,  143. 
ciifranohiaement,  480. 
can  get  coeta  of  proceedings,  125  ii. 
in  undivided  share,  143. 
infant,  303. 
in  copyhold,  474  n. 
may  register,  661. 
prescription,  601. 
dctcruiinablo,  120,  130,  134. 
joint,  136,  137. 
equiUble,  186,  180,  100. 
reversion  after,  330. 
in  annuities,  437. 
in  a  rent-oharge,  442,  443. 
in  copyholds,  469,  477. 

LiuBT,  right  to,  liOO,  636. 

Limitation  of  esUtes,  H2— 114,  147—149,  206^-200,  348.— And  sco 
Words  of  Limitation. 
in  equity,  186,  187. 

remoteness  of,  412 — 427. — And  sec  Pjcbp£TCItie8. 
in  settlements,  645,  646  and  n. 
until  alienation  or  bankruptcy,  83,  84. 
Limitation,  statutes  of,  693  sq. 

as  affecting  mortgages,  575—577,  508. 

estates  in  remainder,  594,  605,  (iU8. 

receipt  of  rent  under  a  lease,  506. 

equitable  estates,  606. 

rentohargee  and  tithes,  607  and  nn. 

advowson,  607. 

money  charged  on  land,  598. 

Crown  rights,  65  n.,  698. 

registered  land,  698. 

Lis  pendens,  298. 

search  for,  299,  617. 

LittIiXton,  49  n. 

account  of  copyhold  tenure,  467. 
description  of  mortgage,  668. 
on  curtesy,  709. 

LiV£BY,  heir  suing  out,  48  n. 

of  seisin,  31,  145,  146,  168,  204,  210. 

in  deed,  146. 

in  law,  147. 

corporeal  hereditaments  formerly  lay  in,  32,  207 

Local  (jiovcrumuut  Hoard,  309. 
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Loc»  Kmo's  Act,  B6S. 

LoDOBM.  341,  036. 

LoxDOir,  oustom  of,  74. 

LoED,  MHunount  and  mMn«,  7  aad  n.,  10,  38,  .19,  42,  47.  66,  77. 
kliMMtton  agkiiut,  70—74. 

deMne  o^  36  and  n.,  38  and  n.,  41,  435,  461,  472.— And  sec 
Makom. 

Lcif  ATic,  142  n.,  498,  S41  n. 
oapaoitT  of,  303,  304. 
under  Statutea  of  Limitation,  .504,  GO  I. 
truatae,  197. 


M. 

Males  preferred  in  deacent,  87,  231,  230. 

Manbria,  38  n.,  40—42  and  nn.,  401—403. 

Manors,  40—45,  429,  489  466. 
lord's  demeane,  4f ,  462. 
courU  of,  44,  40,  49.  466,  467,  492. 
aeignory  paaaea  with,  429. 
several  feoffments  not  rt^olred  to  pass,  147  n. 
advowsons  usually  appendant  to,  401. 
righU  of  lords  of,  to  wastes  by  side  of  ooramonfi,  432,  493. 
commutation  of  manorial  rigtaU,  466,  491  and  n. 
registration  of  title  to  lands  parcel  of,  669  and  n. 

Mansion-housi  on  settled  land,  120  n.,  121,  120  n..  128  n. 

Markktablk  title,  610,  603  n. 

Mahbuok,  lord's  right  of,  47,  48.  04,  70,  170. 
in  estate  tail,' 110. 
of  ward  in  socage,  01. 
articles,  construction  of,  187. 
settlements.— See  SmutiaKTS. 
is  valuable  consideration.  218  n.,  613. 
revocation  of  will  by,  201  and  n. 
rights  arising  on,  300— 329.— See  Husband  ;  Win. 

Mahbikd  woman. — See  Wmc. 

Matkrnai.  ancestors,  descent  to,  236,  237,  243. 

MEMORANDnM  of  Satisfaction  of  mortrage  of  copyholds,  578. 
of  charge  on  lands  in  Yorkshire,  687. 

Memorial  of  registration  in  Middlesex  and  Yorkshire,  264,  630. 

Mihory,  legal,  099. 

Merchbtum,  10  n.,  404. 

MERaxR,  346,  376. 

of  tithea  in  the  land,  457. 

of  rent-charge,  457. 

of  a  long  term,  547—550. 
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MwiiR  lord,  7  «ml  n.,  16.  .18,  30,  49,  47.  77. 


Mbmuage,  :IJ. 
MroPLRSix,  regUtratinn 


u( 


,  212,  213.  017.  03U. 


..  conT(>y*no«.  !__ 

of  will.  iU,  2S5. 

of  judgmMit.  281. 

of  cre£ton'  de«l.  284  n. 

of  order  of  sdjudkatbn.  284  o. 

of  leMo,  aid. 

of  Mikiunent  of  leaw,  030,  C38. 

of  unoerieMO,  S38. 

of  mortgMT.  686,  587,  012. 

of  enfnuiobiMment,  488  n. 

■euch  in,  017. 

effect  of  LaikI  Transfer  Act,  21fi  and  n ,  087. 


Mn,rrARY  service.— See  Knight's  Servick. 

Mii.rrARY  tenured  aboliihe.1,  2(1,  27,  M.  24(1. 

M1WKRAI.S.— 8eo  MiNxa. 

Mixes,  80. 

power*  of  tenant  for  life,  aa  to,  110,  121—123. 

under  aettled  land.  116.  121—123,  402. 

rovaU  80  n. 

•ale  under  powers  reserving,  402. 

under  copybolds,  right  of  lord  to,  4  73. 

on  enfranchisement,  490. 

on  enlargement  of  long  term,  555. 

nn  sale  by  mortgagee,  572  n. 

under  registered  land,  058  n.,  'iOS. 

included  in  grant  nf  land,  34. 

Mixed  aetionn,  24,  65  n.,  140,  692  n.,  693  n.,  007. 

MoDCt  defimandi,  597  n. 

MoHASTEKiES,  tithes  in  the  hands  of,  452,  45.'>. 
ciWl  death  by  entering.  1 10. 

Money  to  bo  laid  out  in  land,  188. 

charged  on  land,  limit  to  the  recovery  t  ■   598. 

MoRTOAQK,  608,  650— .TO  1.— And  see  EgoiTY  of  Redemption. 
of  settled  land  by  tenant  for  life,  126  and  n. 
by  infant.  301. 
nature  of,  56U. 
origin  of  word,  6.'i7,  5.'>8. 
is  personal  estate,  560. 
interest  on,  667  n.,  6«!,  576,  681. 
stamps  on,  502  n. 
construction  of.  in  law.  .'i.W. 
principles  of  equity  as  to,  i  U5  n. .  .'WiS — 500. 

once  a  mortgage,  always  a  im    '•  aage,"  600. 
present  form  of,  6(il. 
foreclosure  of,  609.  570. 
repayment  of,  .W!;  574, 
for  long  term  of  years,  553  n.,  677. 
euuiuble,  602  n..  672  n.,  680. 
of  copyholds.  677—579. 
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MnnraAOK,  of  li>Mebo|ilt,  S79. 

to  tnmUie*,  Ml,  ffH2. 

to  building,  etc.,  nocit-tic*,  illi. 

on  joint  Moo«int,  Mi. 

for  payment  of  tc«t*tor't  ilvlita  and  tegMiM,  202,  20.'!  n. 

for  lutora  debts  and  advitncm,  S88. 

now  primarily  payable  out  of  niurtRagcd  landii,  Otiti  and  n. 

taokinfr,  Mff,  M6,  MO. 

rftgiatration  in  Middlraei  or  Vorkohirr,  Mt»--M«. 

by  oompanimi,  rogiiitration  of,  MH. 

dale  of  land  subject  to,  008,  tlOO. 

conaolidaUon,  MO.  SOO. 

proof  of  title  on,  610. 

oovenanU  for  title  on,  022,  024. 

form  of,  643— «4A. 

of  regidtcrrd  land,  600—071,  088— 000. 

MoKTaAOP.1,  rt  tato  of,  MO,  M3,  M4. 

cannot  be  conreyed  by   Touting  declaration, 

107  n. 
in  copyholds,  078,  070. 
dcvulution  of,  fi7  n.,  244. 
when  liound  to  see  to  application  for  dolttt  and  legacien, 

2«(.1  n. 
with  notice.  213,  27S,  Mfi. 
bound  by  judgments,  271—281. 

and  li$  pendens,  208. 
coiU  of,  Ml  n.,  M3  n.,  078  n. 
in  poaaewion,  S04,  570, 573. 
ejectment  of  mortgagor  by.  604. 
foreclosure  by,  MO,  670,  570. 
power  of  sale,  671 — 573. 
power  of  leasing,  574. 
poww  to  appoint  receiver,  Insnre  and  cut  timber,  673, 

674. 
in  poaseasion,  SUtuto  of  LimiUtions  in  favour  of  675. 
priority  among.  584 — M7. 
remedies  of,  669 — 673. 

righU  barred  by  Statute  of  Limitations,  676,  608. 
judgment  against,  M2,  683. 
may  be  compelled  to  tranter,  683. 
deeds  in  possession  of,  014. 
limited  covenant  on  conveyance  as,  024. 

MoKTOAOoR,  e«Ute  of,  669,  664— 6^.).— And  nee  Egurrv  of  Re- 

DIMPTION. 

is  at  law  tenant  on  sutterance,  M3. 

devolution  of  estate  of,  606. 

lease  by,  606—668  and  nn. 

may  sue  in  his  own  name,  MO. 

must  give  notioe  of  intent  ion  to  repay  mortgage  money, 

may  require  mortgagee  to  transfer,  683. 
limitation  of  his  right  to  redeem,  675. 
inspection  of  deeds  in  possession  of  mortgagee,  614 
covenants  for  title  by.  622.  624. 

•MoRTMAiK,  63  and  n.,  70,  77,  160,  308. 

exemptions  from  Mortmain  Act,  78  n. 
MoMTOBM  Vadium,  667. 
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Mom*.  dMomt  to,  239.  288.  243. 
giwrdiMMhtp  of.  902. 

MOTBABUH,  11.20. 

UimciPAi'  oorpontioM,  309. 

N. 
Namii''   '   '  <  It  -^irectloiu  to  Maame,  38fi. 

Nat  uai.  '    >,  I  IB. 

N/'  "J'MI.I?  ••;  ION,  :Ur.  a. 

^,.t    :  1*17'-    106  n..  307. 

:      h'-       '<iV>--        ':M      .       UC      ffW'-  4,3011. 


,  i(  in  uf  \  ■  «lh  after,  0, 10. 
b  ;•■;..'  ii  .and  after,  12—19,  37. 


.;ii(i.   I  !     >•>.,  r.-i,  irt3,  .11,673. 

fr  w,t   189,  •' ie,  58«  n. 
(,     itr  Ki-t  K  <l  '.wjranco,  213,  086. 
vvii  .  264.  26S. 
r       ..    i.nibr'nc<.438,Ml,ft8a. 

from  aeaioUng  the  rcgiater,  080  n. 
ot  bitMHib  oi  oorenant,  620. 
by  tenant  for  life,  121—123. 
to  quit,  610— 012. 

for  repayment  of  mortgage  debi,  072—074. 
of  depodt  of  land  oertilioate,  070. 
of  inonmbraaeea  on  registennl  land,  077,  n7H. 

Novii.  diaaeisin,  aaaiae  of,  46  n. 

NciiUNCi,  80. 


OccDPAMT,  general  and  apeoial,  132,  482. 
of  a  rent-charge,  442. 

OmcKS,  not  alienable,  84,  408. 

OmciAL  aearohea  of  regiaten,  &o.,  .  %  a.,  017  nn.,  Aid  a. 

OPKRATTra  wordi,  628,  631,  641,  64*.  640,  699,  701. 

Ordkb  for  ude  by  Chanoeiy  Division,  279,  070,  070. 
for  administration  in  bankruptcy,  280. 
for  foreclosure,  070. 
for  Testing,  197,  198.— See  Vistimo. 
search  for,  617. 

ORDHfARY,  21  and  n.,  222. 

OuTBUiLDiMos  included  in  grant  of  house,  33. 

OoTLAWKY,  48  and  n.,  115,  30«k 


INDBX. 

OwMiuuf,  uaturu  ftnd  inoidenta  oi,  'i,  a. 
ol  JadiI,  out  kbaolute,  «,  T,  U. 
InoludM  tLc  right  of  alieutior 
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P. 

PAtATiHi  oooQtica.  juri«diotion  to  appoint  tru.tw.,  m  n. 
inrolment  of  dcctU  in,  217  o. 
judgmeotf  in,  28U. 

I'AiUMouNT,  the  Sorereijjn  in  LorJ,  7.  i;j,  37.  00. 
I'ABcjtw.  434,  028,  031.  042.  ti44,  045.  OUO.  701. 
i'AItoL,  leMo*  bjr,  309,  512. 

oxobMigo  by,  at  coiiiinon  1*»,  itHJ  n. 

I'AUTituiwiu  e»tat<',  337.  347. 

'"^i^Kr  °  *"»'l'"''t  ooutiuKcut  rciiiaiiiJef,  30»i  — 

OUS,  o  i  o. 

i'AUTlGb  to  a,  tlwj,  154,  155. 

to  A  convtyanoc  on  sale,  031. 

I'AUTiTios  bc'twvun  joint  UuunU,  142-144. 
between  coparoonon,  232,  233, 
of  MCttlcd  land,  J  25,  402. 
of  copyholds,  488. 
implied  effect  of  word,  <i24. 

I'AUTmoN  Act.— ^ioc  Stat.  31  &.  '12  Vi..i    ..    lo  ... 

3l»  &  40  Vict.  0.  17.      '  *"  -'^  ^"'''-  •••  ■*''•  ""ii'iUcd  l.y  Stat. 

I'ASToKAi.  holdings,  512  n. 

i'ASTUUE,  couimon  of,  430. 

Patkunal  ancestors,  d<»ccnt  to,  23(i,  211. 

Patiwin  of  a  living,  410. 

PuNsio.-^B  and  BiUarios  not  uiiiaabK-,  «5. 

I'gK  mie  a  per  lout,  140. 

PjSBmssivt!  waatfl,  117,  474.  510. 

PjjBPlSTuiTy,  102. 

ruloagaiiifi',  (,.'     II4,4I7. 

as  affcot  III,'  i'  r.t-cbargcs,  441  n. 

I.  a.^C8  to  commoner  iii/ulmo,  510  u. 
■ .  newablo  leases,  5-10  u. 

pKBsoff,  in  law  natm  U  and  artificial,  .100. 

Pkb-onai.  proiR-rty,  1.  »,  a2,  249.  50/,  OO^.-^c-c  Viurn^  ;   Tuim  • 
actions,  23,  24,  25. 

hrr^tanipnts,  2'.»  n. 
modern  forms  of,  21»,  30. 

W.K.P.  ^y 
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rElWONALTV,  26. 

I'liTiTioNs  in  Chancery,  103,  1U4  n. 

Petty  Sebjkantv,  53,  58. 

Tin  money,  101,  438. 

PucABV,  common  of,  43U. 

I'LAiJs  ol  wowhip,  wto  for,  78  n. 

I'oSD,  detcription  of,  34. 

I'oimuNs,  terms  of  years  for  securing,  54ti. 

I'uisEssio  frulrii,  old  doctrine  of,  70fi,  712. 

ro8SES.'<loN,  2,  5. 

advantage  of,  14'J,  5W2. 

delivery  of,  cmiontittl  to  coiiiiimn  law  conveyance,  ji, 

145,  150,  Ittl. 
underlease,  201,  202,  205,  517. 
under  grant  of  copyhold.  472. 

iiclion  to  recover.— Soo  A(mos.  ^ 

mortgagee's  right  to  recover  ikjbsi'ssiou,  501  and  u.,  oiu, 
mortgagee  in,  664,  670,  673. 
oftitlodeedB,  Oil— «14. 
re<iuired  for  action  of  tmfXMibs,  170  n. 

I'ossiiiiSoKV  title,  064,  056. 

I'uwiBiUiv  of  issue  extinct,  tenant  in  tail  after,  10(J,  100. 
of  an  estate.  09  n.,  372  373  and  n. 
common  and  double,  370,  371  and  n.,  410. 
assignable  in  equity,  09  n.,  373. 
of  seisin,  380. 

l'osTUt'Muii:>  children,  308. 

PuWBK,  nature  of,  119,  219.  387,  300,  305.  30ti. 
Hi)ccial,  398—403,  424. 
in  Bcttlcmcuta.— Sec  8cm.i:u  Land. 
to  apiK>inl  new  trustees,  104 — 100. 
in  mortuaites,  of  leasin?,  507,  568.  574,  570. 
of  sale,  571-573.670,007. 
to  appoint  receiver,  insure  and  cut  timber,  573. 
general,  of  appointment.  251  n.,  :U6  n. 

conveyance  under,  218,  210. 
liable  to  debts  of  appointor,  388. 
compliance  with  formalities  of,  300—302. 
attestation  of  deed  executing,  391,  302. 
<-<(uital>le  relief  on  defective  execution  of,  3'.i-',  303.  3'.tO. 
exei-cisc  of,  by  general  devise,  305. 
by  wUl,  261  n..  393,  305. 
in  favour  of  a  wife  or  huhbun'i.  302,  304. 
by  marripfl  woman,  315  n  .  304. 
by  infant,  394. 
f  xtiiiguishmcnt  of,  390,  403. 
suspension  of,  300. 
dutv  f>n  sut'c<*^i<Mi  midrr,  425. 
rclcauc  und  discUiiiiit  of,  403,  40t. 
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tMAtvirt,  tiiiant  to  thi',  "J8. 
I'RKCEUBNTs  followed  in  Clmntery,  107 
I'lWMUKii,  uicanlug  of,  35. 
I'ttEscaimo.y,  434,  59»— «01. 

PEJiSiiMATlON,  44». 

next,  453,  4.';4. 

(tale  forbidden,  iO.J. 

limitation  of  actioa  to  enforce  right  cf,  0"J7. 

I'UESENTMENT,  of  Kurrcmler  of  copyliol.ls,  4'J4,  41)3. 
of  will  of  copyholds,  VJi. 

i'uiMKxt  SuibiN-,  48  n. 

PniMouGMTUBt:,  101,  231.  232. 

I'lUoniTV  of  uiortgagcH,  .'•84  — .'5K7. 

of  application  for  registrutitin,  tij5. 
of  rcKistercil  chargoR,  (MSK. 

in  Middlesex  and  Yorkshire,  213,  2<il,  2tw. 
notice,  07flh 

Puivrrv  between  lewior  und  aasixnce  of  t<riu,  o2.l. 
nono  between  lessor  and  und«  rlessi-e,  XVk 

I'KDBATt:  of  will,  223,  240—251. 

I'lunLAMATioxs  of  tine,  100  and  n. 

rBuODCTlUN  of  documents,  on  sales.  <K)."»,  014. 

acknowledgment  of  right  to,  014— til(». 
l'iu>FK.sNKU  |iei-sons,  115. 

1'uofiiJii.siuNAt.  remuneration,  032—034  and  nn. 

I'll"  It  IT  a  pniidre,  000,  Wl. 

I'tti'i-Kurv,  dotinition  of,  I — 0. 

classification  of,  as  coriwrral  or  ineor|ioreai,  4,  5. 
real  and  personal,  I,  8 — 12. 
Mioveable  and  immoveable,  II,  (2.  22. 
in  lands  and  goods  distinguisliod,  0,  15. 
in  equity,  180. 

I'UMliK  T..K  of  settlement,  103— lO*)  and  nn..  35!t,  482,  50(>. 

married  woman,  327. 
I'JWViUKNT  soeieties,  mortgages  to,  575. 
I'UBUC  trustee,  108,  IW. 

I'vk  aubrc  vie,  estate,  131— l.'J4 

liable  to  debts,  2!*4. 
in  a  rcnt-uhargp,  44:i. 
in  copyholds,  482,  483. 

I'l  ti'  HA>t.  mraiiing  of,  (in,  22{t,  ;i(K.>. 

when  heir  takrH  by,  (>!(,  i(il. 
de«'d,  sjieeimen  of  a,  <ii'7,  lill. 

H(ani|R<  on,  ti:^)  n. 
money,  (laymcnt  of,  01:» — (ij!. 
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ruBCHASEU,  diiit<nt  traced  froin  last,  TJM-'Sil,  234,  70o — (08 
voluntary  couvcyancea  void  against  m,  78. 
takes  an  equitable  estate,  187. 
with  notice  of  unregi»t<'red  assurance,  213. 
will,  264—266. 
annuity,  438. 
judgments  binding  on—See  Judomskt  Dbbts. 
tit  prnittM  binding  on,  298. 
without  notice  of  trust,  172,  183,  596,  t'>73. 
of  restrictive  covenant,  189. 
of  judgment,  275,  277,  296. 

copyholds,  483.  484. 
leaseholds,  532,  633  and  n. 
interest  of  mortgagee,  583. 
..filiate  duty,  270,  675. 
..f  liabiUties  to  Crown,  290.  291. 
(if  voluntary  settlement,  292. 
|prot»ttcd  by  tniHt  of  long  term,  549 — 553. 
riiu»t  see  to  uppliuation  for  debts  and  legacies,  263  U. 
from  Crown  debtor,  200,  29 1 . 
from  mortgagee,  671 — 673. 
relief  against  mistaken  payment  by,  401. 
what  cxjionscs  to  be  borne  by,  (>04.  605. 
rights  of,  under  an  open  contract.  604 — tilti. 
of  leaseholds,  must  covenant  to  indemnify  vendor,  022. 


t^UAUKiEU  title,  l>o4. 

(ji wsi  entail,  134. 

Qua  Kmptotcs,  hlulutc  of.-. See  biat.  IS  Kdw.  1.  c.  I. 

Quitr  enjoyment,  c.iveiiant  for,  021,  t>25,  026,  028,  636,  703. 

yurr  rent,  65  and  n.,  5«,  491. 
extinction  of,  491. 


1!, 

itAt  K-Ut.NT,  lOS  and  n.,  130. 

lUll-WAV  shares,  ix^rsonal  projKrty,  30. 

KiiAL  actions,  23,  24,  25, 61  and  ii.,  tiS  and  u.,  146,  592  n.,  593  u.,  607. 
to  recover  rent,  436. 
t  hmg.'i,  26. 
property,  1,  8,  28,  32.  471. 

Act  to  amend  the  law  of.— Sec  stat.  8  &  0  Vjct.  c.  10. 
hereditaments,  2»i. 
estate,  27. 

llEALTV,  25,  26. 

IiE<  Eiri  >'f  tru.-tei-.  iin«  ,)i.silurues,  (i::t»,  liL'l. 

fur  piircli.iw  iii'Miev,  form  "f.  *'20,  li-."',  lil-',  701. 
ior  mortgase-mouey,  indorsed,  570. 
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R«nEiVKH,  291. 

power  to  appoint  in  a  mortgajj«»,  r>'X 
of  tithe  rent -charge,  457. 

Rrceivimo  order,  511  and  n. 

Rkcitals  in  deeds.  605,  627,  631,  043,  700,  701. 
estoppel  effected  by,  M'.i  n. 

Recookizances,  276  n.,  294. 

Recokviyance,  561,  503  n.,  575. 

Recoed,  debto  of,  276  n,  289  n. 

Recovebv,  61  n.,  95-^9. 
collusive,  90. 
abolished,  99. 

could  only  be  brought  against  tenant  of  frochol<l,  lO.'J. 
persons  prohibite<l  from  suffering,  KMi,  107. 
customary,  481. 
search  for,  017. 
of  possession. — R<>o  PossE-ssrov. 

Rbcbeatiom  ground,  site  for,  78  n. 

Rectikication  of  lan<l  mgiater,  682— <i.S4. 

Rectories,  advowsons  of,  4.'j0 — 1.j2. 

REDDEXuuMr,  700. 

Rrdemption,  equity  of. — Si-e  EguiTV  ..p  l{KnK\iPTtiiN'. 
action  for,  5.VJ  n.,  S'.'i. 
of  quit  rent,  .I.';  n. 

Re-kntrv,  condition  of,  342—344,  r,S.\  .^ —S.-o  OoNDtxrov. 

Reoister  of  judgments,  274— 2t*l. 

of  writs  of  execution,  275 — 2«4,  ."i;i;!,  lilT, 

of  lis  penden.1,  298,  <i  1 7. 

vacation  of,  277  n.,  298  n. 

in  paktine  counties,  280. 

.Middlesex  and  Vorkshiro,  212,  213.— Ami  sen  MinDr.E.SEX 

Yorkshire. 
R-dford  Level,  214. 
of  assignment«  to  cre<lilors,  2,S3,  t\\:>. 
of  annuities,  437,  018. 
of  rent-charges,  437,  544. 

Reoistered  land,  214,  215,  049—091. 

what  interests  may  be  rp^'i.stiTcd,  ((.Vl, 

application  for  riKisfrutiiMi.  (i."(<»^-((r)7 

conveyance  on  mile,  214. 

iwrsons  entitlwl  to  apply  for  rotri.stra  ion.  (i.lo,  0."il. 

advertisement*,  0.'>2,  ()50. 

objections  to  registration,  (i,'i2. 

|M)wenj  and  duties  of  nfjiKtrar.  (i.52—0.W  fi72  (i7:t 

07.';,  679,  OHO,  081. 
with  absolute  title.  0.-.2— O.'VI.  050,  0.-i7,  Otl.t.  004, 
with  qualilied  title,  0.')4,  or.!».  ii(i4.  0*4. 
with  p(>s<iessory  title,  or>r>.  0.'"ii».  ti(i4.  074. 
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UFojSTKREn  lnn<1.  innimbranoM  prior  tr)  first  rrgwtratinn,  TAI,  IWi, 
l>m>. 
nmrkiiif;  documcntu,  B54. 
|i>awh(iliU,  r>l((,  (STM,  llTri),  IMM),  U*12. 

aoHignmpiit  of,  fi30,  538. 

underlpasc,  538. 
land  cortifieate. — See  Land  Certifhat*. 
(•fft-ct  of  registration,  057,  061.  t>t>2. 
settled  land,  60O-002.  071,  072. 
by  owner  in  equity,  001.  002. 
registered  dispositions  of,  002,  003. 

stamps  on,  003  n. 
rcgistt-red  charge,  000—009. 
priority  of  applications,  fl67. 
eertitieato  of  charge,  007. 
Hiib-cliarge,  (Mi'J. 

I'tfect  of  unregisterejl  transfer,  070. 
certificate  of  incumbrance,  070. 
liabilities  declared  not  to  be  inciinibranres.  0.'>8  n. 
mines  and  minerals,  665. 
HiioceHsion  and  estate  duty,  075. 
trustee  in  bankruptcy.  072. 
unregistered  dispositions  of,  05!),  0«UI,  (W8,  007. 
I  rusts  not  n>gi8tered,  073. 

t  riiiiHferH  and  charges  before  registration,  073,  087. 
title  on  Hiilo  of  registered  land,  073 — 675. 
provJHiunal  ri'gistration  of  puixihaser,  077. 
death  of  registered  proprietor,  071,  072. 
time  from  which  instruments  take  effect,  075,  070. 
priority  notice,  059  n.,  070. 
(•(inditions  annexed  to,  677. 
lint  iocs,  (i63,  677,678,083. 
oautinna  against  registered  dealings  with,  003,  070, 

077—680,  083. 
against  registration,  079,  680. 
inhibitions,  001,  603,  072.  677,  079,  680,  ti83. 
I. si  rid  ions.  061,  »>03.  072.  077,  079.  681,  tW3. 

on  registration  of  joint  owners,  tl8l. 
rcotificiition  of  re^ist^r,  (W2— <>84,  089. 
fraiidiilt'iit  dispositions,  082. 
ind.  iiiiiity,  082—684. 
title  by  ndvcrse  possession,  t»84. 
divisions  of  retfi^tcr,  085. 
index  ma|)8,  080. 
list  of  ix-nding  applioaiions,  080. 
ins|)ection  of  register,  68t>. 
plans  and  descriptions,  680. 
compulsory  registration,  214,  2l.'i,  ."ilO,  530,  .VW, 

08ft. 
H'moval  from  registi-r,  087. 
niortgagf  of,  687— 0!M». 

REfifSTnATiuN  of  deeds,  212,  2i;i,  012. — .Viid  sec  Miiini.i'.sKX.  York- 
shire. 
compulsory,  214,  2l"i,  510.  ii3ti.  .'..(.s,  r.t<ti. 
(if  affidavit  of  intcstaey.  2tii'>. 
(if  cimveyamc  of  advowson,  4.%4. 
of  leases,  niti. 

of  assignments  of  leases,  .'"i.'to. 
of  undeil-'ascs,  KM. 
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Reoistr 4TICIN  of  title. — Reo  RKnisTiBT;r  T      d. 
search  for,  (ilS 
of  mortgages  by  eoni|A2iii-  ■>. 

of  annuitira,  4.'i'7,  438 

Reoravt  of  copyholda  after  forfoitii' 

Rklrxsr,  proper  ostturancc  hetwr'  lant^,  Ui 

conveyanco    l>y,    201,  ;.'l^     -Ami    »»•      F^RAflR       m> 

Rrleask. 
of  powers,  I2tl,  403. 
of  dower,  328. 
of  n^version  to  tenant,  .. , 
of  continf;cnt  reniaincler.  :.;:.'. 
of  pofwibility,  372. 

from  rent-eimrge  of  pnrt  <>(  herodifament.s,  effort  of,  ♦4"i, 
44ti. 

Rri.iep,  f.mdal,  47.  .Tl.  .'W.  li>!»,  Xi\. 
may  still  1m>  due,  .Vt,  M. 
payable  by  eopyholder,  48t5. 
iigainst  forf<itiin',  .IKJ,  5l.'»,  .Wli,  .';27,  tiTtl,  .34.3. 
of  iimlerleaw',  .'537,  ■'•3.S, 

nF.MAiNDER,  di^li.ution  of,  93,  338,  347. 

urjiies  from  expreas  grant.  338,  347. 

conveyance  of,  34!). 

no  curtesy  of,  312. 

bar   of,    after   an    estate    tail.   it3,    !)().  hi.     W2, 

420  n.,  423. 
by  recovery,  07.  • 

bv  d(>ed  enn)lled,  !Kt,  103-10,"). 
iifUr  e  ttatc  for  life,  34<J. 
in  tMtato  pur  autre  vie,  134. 
of  esUte  tail.  3.'>ti,  3.'".!>,  382  n..  414. 
tenure  of,  347. 

limitation  of  c.itatcs  in,  348 — 3'>8. 
vestiHl,  34«. 

devolution  of,  on  death,  .'WS,  3r)!». 
eimtingent.— iSec  Contisoknt  Urmaindrr. 
creditor's  rij^hts  against,  ll;")!*  n.,  42ti,  427. 
of  (iopyholds,  .'■.02.  .W3. 
limit  to  the  recovery  of  rii>4,  (>08. 
length  of  title  to  bo  shown  on  sale  of,  ti07. 

ItEMoTRN'Ks.s  of  limitation,  412 — 127. 

of  ruin  against  |ierpetuitie!i,  412 — il4. 
restrieti<m  on  accumulation,  4l.'i,  4ltf. 

on  gift  over  on  failuru  of  issui    4l.'i. 
in  the  caso  of  contingent  remainders,  417 — 124. 
in  the  cas<'  of  Hi)ecial  |>owers,  424  and  n. 

RRMirvKR.\Tiiiv,  profos-sional,  t»32 — ti34. 

RkSi;\v\hi.k  life  estates,  in  copyliold-",  4i)!». 
I<a.s<s,  nm,  ."VJO. 

Rl-.XT  service,  .12,  r,-,.  1 14,  340,  347.  42!t. 

issues  out  of  every  [lart  of  (be  lands.  :t4l. 
rack.  lOH  n..  I.to. 
i(uit,  5o  and  n.,  .'>8,  4*Jl. 
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RcKT  on  grant  in  fee,  52,  U,  429.  * 

in  Uil,  109,  340. 

for  life,  114.340. 

for  yeMS,  340—347.  821—524. 

of  undorieMe,  530,  636. 
on  mining  leaie,  of  Mttled  Und,  122. 
apportionment  of,  130,  131,  445,  520. 
remedira  for  recovery  of,  340—344,  440.  444,  621,  n.  624,  535, 

537. 
attached  to  the  reveraion,  344,  345,  520. 
formerly  loat  by  the  doatruction  of  the  rpvoraion,  345—347. 
leok,  436,  436,  440,  445  n.,  451,  635. 
of  copyhold,  4M  and  n.,  491. 
wrongful  receipt  of,  695. 
limitation  of  actions  and  suits  for,  597. 

RBKT-charge,  437—447,  636,  560. 

deed  necessary  to  create,  437. 

creation  under  the  Statute  of  Uses,  438,  439. 

estates  in,  437 — 443. 

apportionment  of,  446,  440. 

cesser  and  escheat  of,  445,  449. 

remedies  for  recovery  of,  436,  440,  441,  440. 

limitation  of  action  to  recover,  597. 

how  affected  by  rule  against  perpctuiticK,  441  n. 

covenant  to  pay,  446. 

inuing  out  of  leaseholds.  644  n. 

under  Agricultural  Holdings  Act,  644. 

under  Improvement  of  Land  Acts,  127.  43S.  442. 

Rearoh  for,  618. 

tithe,  457. 

Rale  in  consideration  of.  444. 

bankruptcy  of  owner  of  land  subject  to,  447. 

RlNnNCiATiovs  of  probate.  223,  220  and  n. 

RErRESKNTATIOX,  88,  2:1:!. 

Rkpoonancy,  83. 

RBaiDUARr  devise,  253,  395. 

Resionation,  agreement  for,  450. 

Restraint  on  anticipation,  84,  319 — 321,  324. 

docs  not  prevent  exercise  of  powers,  320. 
may  be  raised  by  order  of  the  Court,  310,  321. 
nn  Alienation,  82 — 85.  412. 

by  married  woman.  84. 

RE.STRi<muNs  on  (li8{>o8ition.s  of  registered  land,  tiOl,  MX  072,  077, 
080.  091.  093. 

Restrictive  covenanU.  183  n..  189,  440. 

on  sale  by  mortgagee,  .'>72  n. 

Resulting  trust,  185. 

iw.  170,  :»04. 


Retirement  of  traHt-t-a,  19.">.  I'.Mi,  Kt'J 


ivnKX. 
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Revebsion,  337—347. 

detinjtjon  of,  337. 
after  a  conditioniil  esUto,  92. 
after  an  catat«  Ujl,  bar  of,  by  birth  of  imuo,  0.1. 
by  fine,  03  n. 
by  rooovery,  07. 
by  deed  onroiled,  99,  103 — 
105. 
no  curtoay  of,  312. 
after  estate  for  life,  30,  339—347. 
after  a  leaae  for  years,  30,  202.  338—347. 

condition  of  re-entry  annoze<I  io.  344,  .'523. 
rent  aerrice  annexed  to,  344—347,  524. 
detcent  of,  358. 
on  an  underlease,  348,  635—537. 
of  mortgaged  leaseholds,  579. 
creditor's'  righU  against,  359  n.,  420.  427. 
rights  and  liabilities  of  asRignee  of,  ,123,  .'524. 
conveyance  of,  202,  338,  3;W. 
sovcranoe  of,  520. 
limit  of  recovery  of,  594,  0(J8. 
length  of  title  to,  fiO«. 
sale  of,  613. 

Reversiok,  duty,  359  n. 

Revocation  of  wilb,  251,  252. 

Right,  included  in  a  man's  proportv.  4—0 

writ  of,  95. 

to  convey.— See  Oovehant  fi>r  TnxK. 
River,  soil  of,  432. 
Road,  soil  of,  432 

waste  beside,  432. 

Roman  equity,  indirect  influence  of,  1(17  n. 
Royal  mines,  80  n. 


a 

Sale.  jK>wer  of.  in  mortifages.  .".7 1    -.".T;!,  578,  .571J. 

of  settled  land.  1 1!>.  401.  — .An.l  «-e  Settlkd  Land 

of  infant's  lan<l.  142  n.,  'Mi. 

what  is,  215  ». 

of  goods  diBtraiiK-.!,  :t41. 

of  leaseholds,  52 1. 

by  tenant  in  tail,  109. 

by  tenant  by  curtesy.  314. 

by  judgment  creditor,  279 

by  the  Court  instead  of  partition,  UX  144. 

foreclosure,  670. 

nHloraptiou,  575. 
for  iiaymcnt  ol  testator's  debts.  82.  201—203  and  n. 
rights  of  vendors  and  purchasers,  187,  004  w. 
of  land  subject  to  incuiubraiices.  008,  MW 
contract  for,  191,  604. 
of  reversion,  01.% 
by  i>ro|>rji*tor  >«  regi!^»^!^ed  rliarge,  007. 
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SAXtTrAiiv,  40  n. 

.S»TTRrA<TM\  of  jii(lf;iiirntfi,  271  n. 

S^THFiKD  t4>nna,  S53. 

tJcHoianT";  logic,  a70. 

M<'Ho<>i^,  KitM  for,  78  D. 

SciHTiiiA  juris,  38fl,  3H7. 

Sci'TAt'.i!,  40  and  n.,  M  n.,  !iX 

Seu.rd  wrilingn,  32  n..  151— l/W.— Ami  hoc  Pkfo. 

SKAR'Hrs  for  inrumliraiwoii,  Ac,  201).  i>17 — •IIIK 
oHicial,  '*IM  n..  *II7  nn.,  lilll  n. 

Sra-hikirr,  4:U. 

SEH1N..RV.  .'57,  428.  4r>l.  JKW. 

ingrons,  428,  4:<rK  4ril. 

Skisiv,  :ti(.  140.  140.  ISO. 

mtt-uary  for  lino,  150. 

traniifrr  of,  roqiiirHl  to  l>o  notorious,  3(Mi. 

itniirr  tho  SUtiito  of  Uie«.  17t>.  2(>:»,  383—383. 

in  demesne  or  in  service,  38  n. 

niiiHt  not  be  without  an  owner,  'MM,  'Mi', 

|MMiM>Mion  iN  evidence  of,  5)12. 

Mtitiiui  faeit  alipilem,  22>t,  '£M,  7UU. 

not  in  leiwee.  202.  338. 

by  marriage.  312. 

netual  (leiHin  n-quired  for  curtody,  313.  7<tO— "ITi. 

leijal  Heiiiin  require<l  for  dower.  329.  332,  714. 

of  copyhold  landfl  in  in  (he  lord.  472.  473. 

of  a  rent.  43*i. 

of  mortgiiKee.  {>4>3. 

Sf.izi'HK  qiiouKqm  of  copyholiU,  407.  4!>8,  r><>3. 

SKrARATK  estate  in  i-iiuity.  wife's.  310— 32.'».  4!«».  r»3n. 

prop«>rly   under   .Married   Wonien'.t    l'ro|ierty    Arts.   3L-, 
32.'i.  4!»4,  fl3». 

.SkwI'kstratios  of  profits  of  l)enefice.  8r»  n. 

for  contempt  of  Court,  2»l  n.,  Ii>4  i»nil  n. 

Skrjf.antv.  grand,  tenure  of,  4!),  .VS. 
pi'tty,  tenure  of.  T>'i.  r>K. 

SeKri,  41.  4tl4  n. 

.Servhk,  loril  .seiiK'd  in,  .18  ii. 

.Skhvii  K.S,  feudal,  10,  13,  14,  Itl,  42.  4r.-r.:).  .V)  n. 
a  charge  on  the  land,  7U. 
enforcwi  by  distress,  ()7. 
on  grant  of  estate  tail,  10!(.  1 10. 

for  life,  114. 
where  land  is  taken  under  writ  of  elegit.  273. 
indivisible,  71. 
Iieriot,  487  n. 
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Serviext  •frwrnrnt.  OWt. 

SRTTi.F.n  liinti,  |wrwm»  having  Motutory  pow»>rii  of  (onnnt  for  lifi'.  I0l», 
134,  I3A,  l)M». 
marrinl  wuinan,  :U/>. 
tenant  by  tbe  rurlcNy,  ,'tl4, 
timber  on,  INI — 118. 
|Miwm  given  to  l>-nant  (or  life, 

by  wd     tnent,  III),  120. 

by  SrtdtMi  Unil  Actx,  I2l>«f. 

inimt  be  Mrictly  follnweil.  121.  I2:i. 

leaning.  I2().  12:),  4<M).  Ha. 

Mule  and  exoh    lae,  I2<>,  12.1— 12(1.  4U1. 

mortgage,  12- ■ 

ecinveyanee,  125. 

jNirtition,  14.3. 

to  enfrancbiw  enfiykoldn,  ,   '» 

111  grant  eopylmlilers  lieeniin  to  leiwto, 

474  n. 
cannot  Ih)  uaigned  or  releaani,  120,  404. 
ezerciaed  on  behalf  of  infant,  :i(K<. 
apiJiontion  of  rapital  money  on  aale  of.    123 — 125, 

127—120,541  n. 
improvement  of,  12(1 — 120. 

.S4M!  iitatB.  45  &  4(1  Vict.  e.  38  ;  47  A  4H  Vict.  o.  18  ; 
50  &  51  Viet.  e.  30;  52  &  5,1  Viet.  r.  3(1;  and 
63  &  54  Vict.  c.  (10. 

Setti.EMKxt,  by  meanx  of  feoffment  (o  iim-n.  170. 

niarriaae,  68,  101.  114,      '»,  :I3I.  3H4,  Mti. 

form  of,  (145— (148. 

by  infantH  on  marriage.  ,'{01,  31)  ( 

under  the  Statute  of  l'w»),  180.  ;t,>i 

Voluntary  and  for  .able,  7!). 

fraudulent,  83,  202. 

of  renewable  leoaeholdfi,  .VIO,  .'>4I. 

of  copyholda,  490. 

protector  of,  lo:i— 106  and  nn  ,  327.  482,  .'WNI. 

execution  of,  in  equity,  18(1. 

<fiuity  to  a,  318  and  n..  530. 

duty  on  Hucc(>Mion  under,  2(H(— 2(10,  425. 

covenant  for  title  in.  r>24. 

stamp  on,  A48  n. 

Setti.ement  estate  duty.  2(i!»,  270. 

Severalty,  142,  2:13. 

Severance  of  joint  tenancy,  140  and  n. 
of  revention,  520. 

Shares  ami  KtoclcH,  20. 

SnElJ,Ev'a  ease,  rule  in,  351— 3.W,  308. 

Sheriff,  17,  24  and  n.,  150,  272,  .'"..•12. 

SuiFTiNO  use,  383 — 387. 

of  copyholds,  504. 

SlONiNo  of  deeds,  152,  157,  158,  :J0I,  (128. 
of  wilU,  247.  248. 
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Simony,  4A3. 

SOTAOI  tMiure,  44.  4ft— S2.  (II,  87,  463.  480. 
derivation  u(  word.  00. 
vManum  toeagium,  49  n..  61  n..  465,  47.1. 
fluMdknahip  in,  fil,  02,  302. 
incident!  of,  01. 

under  modem  Uw,  50,  08. 
I>rc«me  the  iuu»l  fi«e  tenure,  02,  04.  OA. 
deTiw  of  Unda  held  in.  27  n.,  70,  24tt. 
dcMent  of,  87. 

SoettMAsyoM,  Limbm,  43,  49,  4A3. 

SuiL  of  river  or  road,  432. 

Hoi.ii'iToR  mortgage,  061  n. 

remuneration.  632 — 034  and  nn. 
payment  «if  piirpham'-inoncy  to,  019,  020. 

SrEciAi.  contract,  18  n.,  82. 
m«upant,  132. 

Spkctal  powera,  398—403,  424. 

Spbcial  tail.— See  Tail. 

Special  Trusts,  177.  178  n. 

SpinALTY.  heir  bound  by,  82,  284—287. 

SPKcinc  performance  obtainable  in  Chancery,  160,  107  n. 

not  granted  of  voluntary  covenant,  1 84. 
of  contract  to  make  a  nioitgagp,  010. 

SPRTNoraa  nap,  383—390. 

Stamps  on  voluntary  convcyanrcB,  84)  n. 
on  deeds,  106  n. 
on  agreements.  101  n. 
on  declarations  of  trust,  191  n. 
on  appointment  of  new  trustees,  195  n. 
on  vesting  trust  property,  197  nn. 
nn  conveyances  in  consideration  of  annuities,  444  n. 
on  presentation  to  ecclesiastical  benefice,  4.'iO  n. 
on  surrender  of  copyholds.  494  n. 
on  covenant  to  surrender  copyholds,  023  n. 
on  leases,  514  n. 
on  agreements  for  leases,  015  n. 
on  assignment  of  leases,  030  n. 

on  mortgages  and  securities  for  the  iwymont  of  money,  M2  n. 
on  fcirecVosurc  order,  570  n. 
on  transfer  of  mortgage,  002  n.,  583  n. 
on  acknowle<lgnicnt  for  production  of  title  dccdn,  010  n 
on  purchow-  ilrciis,  029  n. 
on  marriage  settlement,  048  n. 
on  instruments  relating  to  registered  land,  003  n. 

STATtTKS  merchant  and  staple,  270  n. 

Htkwakd  of  manor,  493,  490,  497. 

.ST.X  K  of  descent,  229-2:M.  235,  238,  70.5—708. 
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Hrucia  mad  thftrot,  2U. 

SuK'iUBua,  6W. 

8uiWFKUu*Tio.x,  M,  M,  HI,  70,  l>2,  IW.  14(t. 

SuccusioM  to  froeholda  •nd   uh«lt«li,   ll>,   20,   2J0  *-/.— AuJ  aeo 

UlMCKXT. 

duty,  24iJ,  2«J— 2«0  Md  nn.,  420. 

on  de«th  of  joint  tenant,  138  n. 

uiMi  of,  2tM  n.,  435  and  n. 

•■xpoiptionii  from,  267  n. 

tharge  of,  2(W  n. 

un  rogiaterod  land,  668  n.,  U75. 

on  jHiwcn  of  appointment,  425  uiid  n. 

SurriBAircie,  tciMnt  by,  SIO,  S63. 

UvrrofCourt,  48.  51. 

may  still  Iw  roquirod,  r>r>,  M. 
duo  from  copyholder,  4W. 

8UM.MOS8,  proccodingH  by,  IW  n.,  270  ii.,  500  ii.,  573  n. 

UurruRT,  right  of,  34. 

buriUMK  Court  of  Judicaturv  AoU.— 8<-c  itlutN.  :Ui  &  37  Vitt   t-  Mi  • 
38  ft  30  Vict.  0.  77  ;  44  &  45  Vict.  o.  IW  ;   and  47  &  48  Vict! 

JSuHUKNUEU  of  lifo  intcnvt,  lOU  and  n.,  218. 

contingent  remainder  de(itn>ycd  by,  377. 
of  copyholds,  4«»,  4U2,  404,  022. 

on  mortgage,  677,  578. 
of  married  woman,  405,  301. 
Dtamp  on,  404  n. 
to  UM)  of  wife,  405. 
to  UNO  of  will,  497. 
estate  tail  barred  by.  482,  501 
of  oquitablo  e8t«tt<,'500— 502. 
to  •hifting  uaos  inUr  vivo*,  504. 
form  of,  717. 

nature  of  lurreudcrec'a  right,  4U5 — 197, 578. 
of  u  (crin  of  yoan,  340,  647. 

effect  on  undcrlcaae,  340,  538. 
in  Uw,  540. 

jwwcr  of  mortgagor  or  mortgagee  to  accipt,  5<i7  n.. 
574  n. 

Buuvivoiis  of  joint  tenants  entitled  to  the  whole,  138. 

of  copyhold  joint  tcnauta  do  not  rotiuiro  fresh  admittuncc. 
488. 


Tai  KiMo,  686,  680,  500. 

Tail,  Estate,  04,  00—1 II. 

derivation  of  word,  !tt,  1-18. 

creation  of,  91,  92,  181,  20S.— And  occ  \V"Ki»a  it 
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Tail,  Estate,  g. mial  and  sjiccittl.  W,  lOtt,  Uii. 
lualo  and  foinalo,  )K),  208. 
tenure  of,  100,  110.— See  Frek  Tenuub. 

was  a  conditional  gift,  !)2. 
alienation  of  and  barring  the  entail,  !»2— 100,  102— 
100. 
where  eoncurrenec   of   tenant  for  lifo 

neceiwary,  102 — 104. 
where  the  estate  is  not  barred,  108,  100. 
for  debt,  2fl3,  294,  485, 
descent  of,  <J0,  110,  111,  228,  233,  234,  707. 
in  borough-EnjjIish  lands,  00  n. 
effect  of  Land  Transfer  Act,  on.  111. 
which  cannot  be  barred,  100,  107. 
forfeiture  of,  1 10  n. 
tenantof.Dl,  100.  110. 

powers  of  leasuig,  sale  and  cxulianjje,  108, 

109. 
feoffment  by,  149. 
bankruptcy  of,  293. 

after  potwibility  of  issue  extinct,  lOti,  100 
r.r  piorkione  viri,  107. 
][;iauted  for  public  services,  10<>,  100. 
free  enjoyment  of,  100. 
quaai  entail,  134. 
joint  tenants  in,  13t>,  137. 
tenants  in  common  in,  137. 
cquiUblc,  186—188,  190. 

in  remainder,  359.  ,    „   .  - 

••  in  tail,"  "  in  tail  male,    "  ni  tad  female,    20(. 
inrolmcnt  of  disentailing  deeds,  00.— And  sec  Uis- 

KSTAiuKG  Assurance. 
no  laj)8e  of,  254. 
barred  bv  recovery,  95 — \n),  190. 

by  deed  enroUed,  99,  100,  100. 
by  tine,  90,  100.  ,,     .    . 

necessity  of  concurrence  of  tenant  for  life,  102, 
103. 
nut  barred  by  contract  for  sale  or  will,  107. 
in  money,  188. 

limitation  of  actions  after,  0!>5. 
constructive  estate  in  a  will,  25(>,  257. 
in  copyholds,  478—482,  484. 

equitable,  499,  501. 

Taltabum's  ease,  05. 

Taxation  of  costs,  633  n. 

TE^•A^T  for  a  term  of  years, 
for  Ufc, 

in  fee,  tail,  V   [<^,e  Teu.m,  &c. 

copyhold,  I 

in  villenage,  | 

by  curtesy, 
to  the  prcecipc,  98. 
at  rack  rent,  130. 
pur  autre  vie,  131 — 134. 
idcapite,  37,  40— 43,  45,  5/. 

forbidden  to  alienate,  .19  n.,  i-i. 

special  burdens  on,  48  and  n.,  54. 
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TtNANT  joint,  130  144,  488. 

in  common,  141 — 144,  488. 
in  severalty,  142. 
I)y  ckgil,  278. — And  wo  Kleoit 
in  dower,  leases  by,  IlIU. 
at  will.  472,  509,  510. 
by  sufferance,  510. 
from  year  to  year,  510 — 512. 

of  agricultural   holdinu',   541    n. — Anil  gco    AuKiiubTUitAi. 
Land. 

Tlnemknts,  1(5,  22,  33. 

dominant  and  servient,  UOO. 

TtMliii  delined,  12. 

introduction  of  luiiieiplc  of  feudal,  10,  12 — 15,  37. 

eliatt<;l8  not  the  objects  of,  15. 

classitication  of,  45 — 55. 

in  particular  places,  58 — fll. 

of  an  estate  in  fee,  tail,  life. — .Sec  Fjiii,  Tail,  hiFE. 

free,  1(5,  3(j— 1>2. 

origin  of  incidents  of,  37  ■■>(/. 

in  villena^'e,  Ki,  I'J,  20,  41,  42.  4.j!) — l<i3. 

protection  of,  17  and  u. 
in  burgage,  27  n.,  43,  45,  52,  00,  74. 
gavelkind,  58—60. 
socage. — Sec  Socage. 

by  knight's  service. — Sec  Kmuht's  SEUViit;. 
by  serjeanty,  40,  52,  58. 
in  frankalmoign,  4t>,  53,  55,  02,  09. 
of  ancient  demesne,  (il,  (i2. 
of  leaseholder,  339. 
of  remainderman,  347. 

none  of  purely  incorporeal  liereditamenls,  448. 
copyhold. — Sec  Copyhold. 
customary  freehold,  474 — 47l>. 

Tek.m  of  Veaiis,  Estate  fob  a,  507,  500—055. 
reversion  on. — Sec  Kevebijiun. 
right  to  recover  possession,  18,  (i5  n. 
nature  and  kinds,  5(»i». 
creation  of,  512— -518. 

when  to  be  in  writing,  150,  513. 
by  deed,  512,  513. 

perfected  by  entry,  201,  202,  204, 517 
under  powers  in  a  settlement,  308,  309  nu. 
b_v  estoppel,  518. 

to  eomu.once  infuluro,  510  and  n. 
is  personalty  and  devolves  among  chattels,  20,  21,  29,  529. 
is  less  than  freehold,  04,  547. 
trust  of,  not  subject  to  Statute  of  L'sea,  178. 
tenure  of,  339. 
forfeiture  of,  on  feoffment,  150  ii. 

on  uou-paymeut  of  rent,  342,  524. 
on  breach  of  other  covenants,  524 — 528. 
alienation  of,  519,  529. 

for  debt,  532—534. 
bankruptcy,  511,  033,  034. 
by  wiU,  531,  532. 
merger  of,  340,  547. 
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Tebm  Of  Ykabs,  Estate  tor  a — continued, 
mortgage  of,  679. 

"  uauAl  covenanU,"  621— Q29,  636  n. 
provMO  for  re-entry,  342—344,  621  n.,  524,  525,  52*J. 
tenant  of,  poaition  in  early  law,  10,  18,  65,  2U1,  520  n. 
can  recover  poeaeasion,  18,  65,  518. 
haa  not  aeiain,  339. 
attornment  by,  344,  346. 
determinable  on  life,  134,  518. 
ri-ncwablc,  540,  541. 
agricultural,  511,  612,  520,  521  and  nn.,  627. 

compenaation  for  improvements,  642 — 544. 
damage  by  game,  543. 
husband's  rights  to  his  wife's,  538,  639,  555  n. 
wife's  separate  estate  in,  639. 

equity  to  a  settlcmen'',  639. 
long  terms  for  securing  money,  544 — 555. 

attendant  on  the  mheritancc,  549 — 554. 
merger  of,  547 — 550. 
by  way  of  mortgage,  535  n.,  57T. 
enlargement  of  long  term  into  ico  simple,  554,  555. 
title  on  sale  of,  606. 
on  contract  for,  611. 

Tkstatum,  (527,  030,  041,  644,  045,  099,  701. 

Thkllusson,  Mr.,  Will  of,  415. 

Tbinos  real  and  personal,  23 — 25. 
corporeal  and  incorporeal, 

TiMBEB,  right  of  tenant  for  life  over,  116 — 118. 
on  copyhold  lands,  473  and  n. 
on  mortgaged  lands,  673. 
tenant  in  tail  may  cut,  109. 
what  trees  arc,  116  n. 

TiMK,  unity  of,  in  joint  tenancy,  136,  139. 

within  which  an  executory  interest  must  arise,  412 — ilo. 
accumulation  is  allowed,  415,  416. 
contingent  remainder  is  allowed,  417 — 424. 
to  1)C  covered  by  searches,  619. 

limited    by    SUtutes    of    Limitation.— Sec    Limitation    of 
Actions. 

TiTBKS,  455—457. 

limitation  of  action  to  recover,  597. 
length  of  title  to,  606. 

Title,  592-«26. 

founded  on  possession,  592. 
under  Statutes  of  Limitation,  593 — 598. 
by  prescription,  699 — 601. 
under  ancient  feoffment,  602 — 604. 
on  modem  sale,  proof  of,  604 — 610. 
length  of,  606—608. 
root  of,  607. 
on  mortgage,  610. 
marketable,  610. 

on  contract  to  grant  or  assign  a  term,  (ill. 
searches,  299,  617—019. 
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Title,  covenante  for— Seo  Covenasts  fob  Title 
Act  for  obtaining  a  declaration  of,  649  n. 
on  sale  of  registered  land,  661—653. 

TiTLK  deeiJs,  destruction,  &c.,  of,  154  and  n. 
mortgage  by  deposit  of,  680,  687. 
importance  of  possession  of,  611. 
who  entitled  to  custody  of,  612 — 016. 
right  to  production  and  copies  of,  614— 610 
statutory  acknowledgment,  614 — 816. 

undertaking,  616,  616. 
pass  with  the  land,  632  n. 
old  clause  of  grant  of,  702. 

Titles  of  honour  are  real  property,  457. 

Tortious  operation  of  a  feoffment,  149,  160. 

TiuNSFiiB    of    lard   required    t^    be    notorious.    204.-Soe    Con- 
veyance. 
of  registered  land,  663,  666. 
of  mortgage,  683. 
of  registered  charge,  668. 

Treasox,  forfeiture  for,  48,  49,  55,  94,  1 10  n.,  115   l<>3 
of  copyholds,  486,  486. 
abolition  of  forfeiture,  55. 

Trespass,  176  n.— And  see  Possession. 

Tribal  CoMmnfiTY,  460. 

Tristees,  equitable  jurisdiction  over,  I«(j  n     181    182 
vendors  are,  187.  '        ' 

under  Settled  Land  Acts,  121,  123—125  302  n 
to  preserve  contingent  remainders,  378,  379  and  n 
of  settlement,  400 — 402.  •"»iiuii. 

married  women,  326,  495. 

in  bankruptcy.     See  Trustee  ik  Bankrupt*  v 
made  jomt  tenants,  138,  170,  19.3.  «>«u"^>i. 

descent  of  estate  of  trustee,  139.  193.  194  244 

in  copyholds,  500.  ' 

failure  of  heir  of,  57  n.,  193,  194 
lien  of,  for.«ost8,  297. 
bankruptcy  of,  194  n.,  297. 

vesting  of  trust  estate  in  new  trustees.  19(i_iqj  411 
appomtment  of  new.  194.  195  and  nn  "°'  •* "• 

retirement  of,  195,  196,  199. 
judicial.  198. 
under  the  Settled  Land  Acts. 

consent  to  cutting  timber,  117. 

to  sale  of  mansion  house,  121 

notice  to  be  given  to,  121,  122,  123,  128 

capital  money  to  bo  paid  to,  123,  125 

power  over  land  of  infant,  302  n. 

appointment  of,  648. 

pubiic'TfSlrm."'''"  ^""^  ''""^'^'  ■'^'^'  ««'■ 

estates  of,  under  wills.  260. 

of  copyholds,  tenants  to  the  lord,  499. 
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TBceTK».  »tg.|e.^*«'„^l^Sg  for  «(e  cu.tody  of  deeds.  616. 
payment  to,  620,  621  and  nn. 
covenants  by,  on  a  wle,  622,  624. 
may  be  registered  as  proprietor,  of  settled  land,  651,  wji. 

property  of  bankrupt  vests  m,  82,  282,  289,  294,  533. 
power  over  copyholds,  484. 
disclaimer  of  leaseholds  by,  633,  634. 

of  Und  burdened  with  onerous  covenants,  447. 
voluntary  conveyance  is  void  against,  292. 
wife's  equity  to  a  settlement  enforced  against,  JlS  n. 
exercise  of  powers  of  bankrupt  by,  388. 
registration  of,  under  Land  Transfer  AcU,  87.J. 

Trusts,  177— 200. 

old  forms  of,  169. 
modem,  177—184,  631. 
special,  178,  182. 

implied  and  resulting.  184.  185.  191. 
constructive,  186,  191. 
executed,  executory,  186  n. 
creation  and  transfer  of,  184,  190,  191. 
notice  of  a  trust,  172,  183.— And  see  Notice. 
declaration  of.  stamp  on,  191  n. 
in  a  will,  260. 
for  alien,  307. 
of  copyholds.  499. 
of  renewable  leaseholds.  541. 
in  respect  of  long  terms.  546  tq.,  577. 
of  reversion  of  mortgaged  leaseholds,  579. 
for  separate  use.— See  Skparatb  Estate,  Wwe  s. 
limitation  in  cases  of  express,  696, 598. 
See  also  Equitable  Estate. 

TuRBARV,  common  of,  430. 


U. 

Unborn  persons,  gift«  to,  417-423.-And  see  Perpetuities. 

Underlease,  342  and  n.,  519,  534—638. 
mortgage  by.  579. 
sale  and  contract  to  grant,  oil. 
registration  of.  660. 

Undertaking  for  safe  custody,  615,  016. 

Uniths  of  a  joint  tenancy,  136, 139.  488. 

Unbeoistebbd  Assurances  in  Middlesex.  213. 

in  Yorkshire,  213. 
of  registered  land,  663. 

Unstamped  instruments.  629  n. 

"  Unto  and  to  the  Use  of,"  150,  179  n.,  210. 

User,  immemorial,  585. 

abandonment  by  non-user,  587. 


INDEX. 

Uses,  orsin  of,  170 — 174. 

enforced  in  Chancery,  172 — 174.  38:J. 

by  implication,  173. 

railed  by  bargain  and  sale,  173,  178,  217. 

alienation  of,  173. 

oflfect  of  the  Statute  of  Uses,  17.5— 1»0. 

resulting,  176. 

special,  177,  178. 

*'^to  the  use  of,"  177,  180,  209. 

no  use  upon  a  use,  179,  180,  217. 

conveyance  to,  210,  211. 

doctrine  of,  applicable  to  wills,  7.5,  172,  200. 

sprinjiing  and  shifting,  383—390. 

power  to  appoint  a  use,  390. 

to  bar  dower,  397,  398,  702. 

in  a  rent-charge,  438,  439. 

might  be  devised,  246. 

Statute  of,  174  iq.— And  see  2"  Hen.  VIII.  c.  10. 

does  not  apply  to  copyholds,  178  n.,  408. 
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UsCAL  covenants  in  a  lease,  521  n. 
Usury  laws,  repeal  of  the,  557  ."ind  n. 


\'aluable  consideration,  79. 

intended  marriage  is,  218  n. 

Vexdob,  lien  of,  for  unpaid  purchase-money,  56t)  n.,  580,  581,  587. 
covenants  for  title  by  a,  621 — 624. 
and  Purchaser  Act,  1874.— See  stat.  37  &  38  V^ict.  c.  78. 
rights  of  vendors  and  purchasers  on  sales,  186,  604 — til 5 

Vested  remainder,  349 — 359. 

See  also  Remainder. 

Vesting  Oroe&s  of  estates  of  trustees,  197,  198. 

of  leaseholds  of  banlmipt,  534. 

on  forfeiture  of  head  lease,  537. 

on  sale  of  land  subject  to  incumbrances,  60U. 
declaration  vesting  land  in  trustees,  19(>,  197,  411. 
reconveyance  effected  by,  575  n. 

V'iCARAOEa,  advowBons  of,  452. 

I'litAt,  40,  41  n.,  461. 

VnxAOE  Communities,  430,  461 . 

\'ILLANI,  41,  42,  51,  460  sq. 

services  of,  42,  44,  462 — 464,  467. 

ViLLANVM  SocAoiuM,  49  n.,  61  n.,  465,  475. 

Villeins  or  viUani,  41,  44,  460 — 468,  479. 
regardant  or  in  gross,  468  n. 
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NiLLESAOK,  tenure  in.  10,  44.  489—468.  479.  487. 

at  will  only,  unleM  •upported  by  covenant.  1 1 

and  n..  4iB9,  464. 
devolution  by  custom,  20. 
subsequent  growth  of.  4BH.  4B7. 
absolute  {purum),  4ft4. 
privileged.  464. 

VlLLSNAOllM,  IB.  400. 

r/j!o.<r.i.  402n. 

VoLVNTARV  conveyance.  78.  79.  280. 

to  charity,  78  n. 
estate  duty  after.  70  n. 
stamps  on.  80  n. 
by  registered  transfer.  664. 
oovenanU  not  specitioally  enforced,  184. 
settlement  void  against  trustee  in  bankruptcy.  292.  .J8!>. 
by  person  of  unsound  mind,  303. 
by  drunken  man,  304 
under  power,  389. 

V'ovcHixu  to  wananty,  96.  98. 


W. 

Waiver  <if  bnach  of  covenant  in  a  lease.  528. 

Wardship.  47  and  n..  51.  54  and  n.,  55,  70.  169.  303. 
in  case  of  tenant  in  tail,  1 10. 

Wakraxty.  37  n..  38,  68,  96.  98,  602  and  n 

formerly  implied  by  word  <7ii>f,  Wi,  t>J4. 
now  ineffectual,  603. 

Waste,  by  tenant  in  tail,  109. 

by  tenant  for  Ufe,  2  n.,  116-118.  121,  129,  189,520. 

voluntary,  116. 

by  lessee,  510,  520  and  n. 

by  mortgaaor  in  possession,  565. 

by  copyholder,  474. 

permiHsive,  117,  474,  510,  520  n. 

equitable,  118. 

land  of  manor,  41,  430.  431,  493. 

strips  of,  by  the  roadside,  432. 

Watbb,  description  of,  34. 

prescription  of  right  to,  600,  601. 

rights,  passing  on  a  conveyance,  635,  038. 

Way,  rights  of,  31,  81,  434,  635.  638. 

prescription  for,  600,  <)0l. 

Widowhood,  estate  during,  129,  357.— And  see  Dower. 

\\iFE,  capacity  of,  305,  312,  324. 

lands  of.  husband's  rights  at  common  law.  311  ^7.— And  see 

Curtesy. 
in  copyhold.  501,502. 
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Wife,  equitable  j-gUto,  318. 

in  leasehold,  530. 
i-quity  to  a  acttlement,  318,  539. 
separate  e«Ute  in  equity,  318—321,  399,  001,  502,  539. 
separate  property  under  Married  Women's  Property  Acts. 

322— 328,  49«,  602,  505,  539. 
rights  in  her  husband's  lands,  84,  86,  234,  235,  327  *7.,  .505,  552. 

And  See  Duwer. 
conveyance  of  her  freehold,  313—316,  322,  324.  «23  n. 
restrained  from  alienation,  84,  319—321,  324. 
liability  for  debts,  313,  321,  324. 
contract  of,  305,  323. 
will  of,  311,  314,  320,  323—325  and  n, 
descent  of  property  of,  314,  323.  324,  539. 
trustee,  328,  496,  496,  539. 
bare  trustee,  326  and  n. 
protector  of  settlement,  327. 
powers  of,  under  Settled  Land  Act,  1882.  .:i2r,. 
of  intestate  has  a  charge,  234,  235. 
appointment  in  favour  of,  392. 
lowers  given  to,  316  n.,  394. 

release  of,  403. 
under  Statutes  of  Limitation,  5})4. 
acknowledgment  of  deeds  by,  315,  321,  403.  .")02,  tU7. 
surrender  of  copyholds  to  use  of,  495. 
copyholds  of,  when  a  bare  tnistee,  495,  496. 

xeizure  quouaque  against,  498. 

Hcparate  use  of,  499. 

conveyance  of  equitable  estate  in,  .">01,  M>2. 

husband's  rights  over,  504,  505. 
term  of  years  belonging  to,  638,  539,  555  n. 
covenants  for  title  by,  023  n. 

V'nx,  witnesses  and  signature,  247—249,  393,  497. 
revocation,  251,  252. 
probate  of,  21,  249,  260. 

registration  in  Middlesex  and  Yorkshire.  264.  265. 
of  chattels,  20.  21,  249. 
of  real  estate,  29,  71  n.,  74,  75,  113,  114,  246— 26(i. 

full  liberty  of,  29,  247. 
of  lands  held  in  socage  and  by  knight's  8er\ice,  75,  246 
of  estate  pur  autre  we,  132,  443,  482. 
of  the  use  of  land.  172,  246,  405,  406. 
of  joint  tenant,  138,  139. 
of  married  woman,  311,  320,  323—325  and  n. 
of  contingent  remainder,  373,  409. 
of  copyholds,  28  n.,  496,  498,  497,  503. 
of  leaseholds,  531,  532. 
of  gavelkind  lands,  246. 
whether  escheat  prevented  by,  56  and  n. 
cannot  bar  estate  tail,  107,  108. 
construction  of,  113,  264 — 281. 
now  speaks  from  testator's  death,  253. 

and  passes  all  his  interest,  114,  257. 
exercise  of  powers  by,  261  n.,  390—393. 
uses  and  trusts  in  a,  260. 

charge  of  debts  and  legacies,  82,  262,  263  and  n..  287. 
direction  for  payment  of  debt,  566  n. 
devise  in  fee  or  tail  made  liable  to  debt?,  82,  286. 
lapsed  devise,  263,  254. 
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\Vn.i.,  geiM<rsl  dxviae.  2i}3,  A3 1. 

oeviar  to  Imuc  of  tcwUtor,  2*4. 

deviiK-  to  hoir,  £91. 

deviM*  to  exncutoin  for  ulc,  4<)4 — 407,  003. 

executory  devise  by,  40*— Wn.  414  n.,  603. 

Will,  t«iwnt  at,  472,  009,  OIU. 

renlHi-quf-H»r  wan,  174.  610. 

WiLi*  A(T.— Stn;  sUt.  7  Will.  IV.  &  1  Vict.  c.  2ll 

"  WlTHOirr  IMrEAC.'HMEXT  or  WA.STE,"    118. 

\ViTXE88K8  to  a  deed,  391,  020. 

to  a  wUl,  247—249,  393,  497. 

to  the  exercise  of  powerB,  390 — 392. 

W.-RDS  of  limiUtion,  necesnity  of,  112—114,  147—149,  208—210. 

in  creatinK  equitable  estate,  18*i. 
for  life  pstate,  1 14. 

for  fee  itimple  or  estate  tail.  147,  20H. 
in  marriage  article*,  187. 
in  wills,  265— 2S9. 
for  estates  in  copyholds,  477,  478. 
to  confer  vested  remainder.  349. 
what  are  considered  as,  301 — 368,  398. 

Working  class  dwellings,  78  n.,  127  n. 

Writ  or  order  affecting  land,  registration  of,  275 — 27H. 
search  for,  617. 

of  elegit,  272  and  n.— And  see  Eikoit. 
of  fieri  facias,  272  and  n.,  532. 
of  waste  abolished;  116. 
for  recovery  of  dower,  334  n. 
of  partition,  142,  232. 
of  right,  96,  599. 

WuiTiNO,  necessary  on  transfer  of  incorporeal  property,  31. 
formerly  unnecessary  to  a  feoffment,  150. 
now  required  to  convey  freehold  estates,  157,  HM)  n.,  200, 

216. 
nothing  but  deeds  formerly  called  writings,  151. 
contracts  and  agreements  in,  152,  167. 
contracts  for  the  sale  of  hereditaments  required  to  be  in, 

157,  160  n.,  190,  191. 
leases  and  estates  in  hereditaments,  157,  513. 
assignment  of  lease  required  to  be  in,  529,  630. 
tnists  of  hereditaments  required  to  be  in,  191. 
bargain  and  sale  for  a  year  required  to  be  in,  200. 
will  of  lands  must  bo  in,  247. 

Wrong,  estate  by,  149,  150,  .'502  n. 


Y. 

Yard  land,  462  n. 

Year  to  year,  tenant  from,  510—512. 
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\0KK!«HiRi:,  ngiatratiun  of  conve^itacc.  212,  213,  ttl7,  U30. 
i>f  bargain  and  haIc,  217  n. 
of  will.  2tt4— 2»W. 
iif  judgment,  Ml. 
of  order  of  adjuHioation,  284  n. 
of  onfranchiaemeiu,  488  ii. 
of  leMo.  SlU. 

of  Miiignmont  of  Iraae,  6'M),  538. 
of  underleaac,  538. 
of  mortgage,  587.  388,  «I7. 
w'uri'h  in,  tll7. 


THE   END. 


fKINTEU  BT  WILLIAM  C'LOH  Ks  ANU  S0N8,   LlMirin,  LONDON   ANb   VliCCIj 


